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COURT OF QUEEN'S BE^fiM: 



V « 



« • 



Sittings ai Westminster after Hilary Term^ 1843.' 

BEFOBE LOED DENMAN, C. J. 



BEALE i;. MOULS, GOLDNEY, HULLMANDELL, EKIN, HER. 
RING, PARRY, WATSON, and THEOBALD. 

Ad action for goods sold and delivered bad been brought against three, who pleaded in 
abatement the non-joinder of P. and four other persons. The plaintiff did not take 
issue on that plea, and brought another action against the eight, in which P. pleaded, 
separately, non assampsit. At the trial, the counsel for two of the original defend- 
ants, in his address to the jary, proposed to go into evidence to prove that one of 
them was not liable, and also to prove under the stat. 8 db 4 Will. 4,c. 42, s. 10, that 
P. was liable. P.'s counsel asked to be allowed to address the jury after the pro- 
posed evidence was given, instead of before, and it was held that he might do so. 

Assumpsit for ^oods sold and delivered, for work and materials, money 
paid, interest, and on an account stated. The declaration commenced in 
the form prescribed by the Rule of H. T. 4 Will. 4, No. 20, as to decla- 
rations after a plea in abatement of the non-joinder of other persons when 
the plaintiflf has not proceeded to trial on an issue thereon. 

*Plea, by the defendants Mouls and Hullmandell, non assump- r«^ 
serunt. Plea, by each of the other defendants separately, (except ^ 
the defendant Watson,) non assumpsit. The defendant Watson suffered 
judgment to go by default. 

It appeared that the present action was brought by the plaintiff* for a 
balance of account for the price of a steam-carriaffe constructed according 
to the principle of Colonel Maceroni's patent, and made for the committee 
of the Comiiion Road Steam Conveyance Company, of which committee 
it was alleged that all the present defendants were members. It appeared 
that the action had originally been brought against the defendants Mouls, 
Goldney, and Hullmandell only, and that they having pleaded in abate- 
ment the non-joinder of the other five defendants, the present action was 
brought against the eight present defendants. 

At the close of the plaintiff^'s case, Butt^ for the defendants Herring and 
Theobald, took two objections, on which leave was given to him to move 
to enter a nonsuit. He then addressed the jury for those defendants, and 



. ^-rr PtMER. T. T. 1843. 

, -v -, .- fu^-:; tw>Idnej- also, addressed the jury, but 

-, VI.'. ■-^! Mouls and'Huilthandell, addressed the 

^ - -,■*!-.■. .-i Mr. Beningjleijl "as a witness to show that 

I - V • -.-^ jv-c a c-.fmber.itf'jhe committee at the time when 

..^ - ,.., , j»,i :ka( tbe'.'^etndant Parry, one of the parlies, 

>, . _ , » , t M .tsc v.; ivifc^uehce of the plea in abatement,) (a) 

V*. . '^ .LAi^:*ai fonj-- — I submit that I ought to be allowed 

.*, !v 1 \ irtrt- the evidence "has been adduced by which 

i . i^.v ■.■-■v'v'^ h» ulTect my client, who was only made a 

- - w-f, V. ■»■♦ m" ihe plea in abatement. Thai evidence being 

. ^ , . ■ -ix-tiiMvsts of roy client as any evidence that could be 

. x-. ■■ ,-;" !ho plainlilT; 1 ought therefore in fairness to have 

-." vrwiHiini; on it. 
K .-J ■•.lif- — 1 submit that this cause must be fried like any 
?. :n ct «^-:>>>n for goods sold with pleas of the general issue 
. • ■- ,•» -v ;v Jotendants except the one who has allowed judgment 
. • " .-,■(,,',*■>,! the counsel for each defendant ought to acdress the 
- ■» " \ ..-» »:!wosses for either of the defendants are called. 
■ - ,'>.'\v\v, C J. — I think that Mr, for/esc«€'s application is reason- 
.. . -. ,>.:i.^, ,0 bt- allowed. 

.V .,-,n called Mr. Beningfield as a witness, and having done so, 

...• '^ \M»N. V. J., called on Fortescue to address the jury for the 

■ •i.' ■'■•■ i\rn', which be declined doing, as, on the evidence of Mr. 

fi-":< v-v;, (h^ defendant Parry was clearly shown to have Been a member 

V j's ,^^s■tt^i^tee at the time of the ordering of the carriage. 

\ c!\!iot for the piaintilT, with leave to move to enter a nonsuit, 
."'.'V »n»i S'wfOTi, for the plaintiff. 

Jli-* juul O. H. Hodgson, for the defendants Herring and Theobald. 
,Mrt".Ac<«f Stnilh, for the defendant Goldney. 

*K, Jones, for the defendants Mouls and Hullmandell. 
F\)rt(scue, for the defendant Parry. 

In d>e ensuing term. Butt moved in pursuance of the leave given at the 
md obtained a rule to show cause why a nonsuit should not be 
d, which after argument was made absolute. 

(a) Under the stnl. 3 & 4 Will. 4, c 4S, i. 10. 



F^st Sitting at Westminster in Trinily Term, 1843. 

E MR. JUSTICE WIGHTHAN. 



HOLCROFT V. BARBER and WATSON. 

elioD rorwroDf^riillydisTnissmiEihe editor or a newspaper, the declara lion stated 
he was engaged for a year. There waa no direct evidence a.' to Ihe lime Tor 
h the plainiifT was engaged : — Held, thai (he plainliff might go inlu evidence to 
' a custom for editors of newspapers to be engaged for a year, unless ibere was 
[presa slipulalton lo the conlrary. 

■hat the custom is, thai Ihe engagements of editors, sab^ediiors, and reporters 
rwspapers are for a year, unless there be an express stipulalion lo the contrary, 
ihat ihis custom is binding on both parties. 



1 CaRRINGION & KiRWAN. 4 

Assumpsit. — The declaration stated, that, on the 1st day of January, 
1842, " in consideration that the plaintiff, at the request of the defendants, 
would enter into the employ of the defendants, in the capacity of editoi 
of a certain periodical publication or newspaper called The Monthly Times, 
for a certain time, to wit, for one whole year, commencing, to wit, on the 
day and year aforesaid, at and for a certain salary and wages, to wit, £\0 
per month," the defendants promised the plaintiff to retain and employ 
him, in the capacity aforesaid^ at and for the salary and wages aforesaid, 
and to continue him in such employ for the said time, to wit, for one whole 
year, commencing, to wit, on *tiie day and year aforesaid;- and r#^ 
although the plaintiff, confiding, &c., did afterwards enter into the ^ 
employ of the defendants, '' in the capacity aforesaid," yet the defendants 
wrongfully dismissed him within the year. Plea — Non assumpserunt. 

It appeared, that, in the month of December^ 1841, the defendants 
were about to commence the publication of a newspaper called The 
Monthly Times, which was to be printed in London once a month, and 
sent to India ; and that the plaintiff wrote the leading articles of the paper 
from the month of January, 1842, to the month of June, in the same year, 
both inclusive, for which he was paid ^10 for each month. 

It appeared, from the evidence of Mr. Kelly, the printer of the paper, 
that Mr. Stephenson was the person who had the management of the paper; 
and he stated that Mr. Stephenson was the editor of it, and had, on one 
occasion, rejected a part of a leading article which had been written by 
the plaintiff. With respect to the engagement of the plaintiff being for 
a year, there was no direct evidence except the following letter, written 
by Mr. Stephenson to the plaintiff: — 

" Saturday^ December 11, 1841. 
•' My dear Holcroft — Can you, without much trouble, look in on Mon- 
day at 11 or 12. It is too long to write about; but refers to another 
opening for your putting about JC120 a year, additional, into your pocket. 

" Ever sincerely yours, 

" R. Macdonald Stephenson. 
" P. S. — Legitimate business, and not speculation ! ! ! !" 

A letter (without date) of the defendant Barber to the plaintiff was also 
ut in. It contained the following passages : — " We regret to say, that the 
ast mail does not bring us satisfactory accounts of our spec, as regards 
•the Monthly Times ; and we are, therefore, constrained to forego p#^ 
the Monthly Summaries, for which we have been indebted to your ^ 
good offices." " We are desired to express the proprietor's full approba- 
tion of the style and matter which your pen has furnished." 

Plait^ for the plaintiff, proposed to call witnesses to show that there was 
a custom that editors, sub-editors, and reporters of newspapers were 
engaged for a year, unless it is otherwise expressed at the time of making 
the engagement. 

Crowdevy for the defendants. — I submit that the evidence is not receiva- 
ble. This is a matter of contract only, and not a matter of custom, any 
more than hiring a groom-— one master may hire his servants on certain 
terms, and another upon quite different terms, just as they may agree with 
their servants. 

Plait, — In the case of a groom, the usage is a month's wages, or a 
month's warning. Evidence of usage always has been received. 



I 
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WicHTMAN, J. — ^You may go into evidence to show a custom. 

Mr. Powell was called. — He said the custom is, that the engagements 
of editors, sub-editors, and reporters upon newspapers are annual, unless 
expressly stated to be otherwise. 

WiGHTMAN, J. — Does your custom apply to contributors, who are 
neither editors, sub-editors, or reporters ? 

Mr. Powell. — To persons engaged to regularly supply the leading 
articles. 
».y-| •WiGHTMAN, J. — Then it stands thus, — that engagements of 

-■ editors, sub-editors, reporters of newspapers, and persons who are 
engaged to regularly supply the leading articles of newspapers, are for a 
year, unless otherwise expressed. That would be so in the case of a clerk 
pr servant. 

This custom was also deposed to by Mr. James Woods and Mr. Knox, 
who had both of them been many years connected with newspapers ; but 
none of the witnesses knew of any instance of the custom being applied 
to a newspaper which came out once a month. They also stated, that the 
person who wrote the leading articles they should consider as the editor 
of a newspaper, and that the person who had the management of the paper 
they should rather consider as a sub-editor ; but that, on many publica- 
tions, particularly on the great London newspapers, there were several 
persons who were editors and who took different portions of the editor- 
ship, and that therefore in such cases no one person would be considered 
as the editor. 

Crowderj for the defendants, addressed the jury, and submitted — first, 
that the plaintiff was not engaged by the defendants " in the capacity of 
editor," as stated in the declaration; and secondly, that the custom 
deposed to by the witnesses as to the engagements of editors, sub-editors, 
and reporters, did not apply to a paper published once a month to be sent 
abroad, this being a new species of paper published on speculation, and 
not a newspaper on which the engagements would be permanent. 

WiGHTMAN, J. (in summing up.)— There are two questions in this case 
— first, did the defendants engage the plaintiff as the editor of this publi- 
cation, for, if the plaintiff was not en^ged as the editor, he must fail 
«(^1 in this action, as he is described m the declaration as having been 

^ so ^engaged ; and secondly, if he was engaged as the editor, was 
he engaged for a year by express words, or by any custom which prevails 
in the business, though nothing was said in express words as to the dura- 
tion of the engagement ? On the first point Mr. Kelly, the printer, says 
that Mr. Stephenson was the editor; and he also states that Mr. Stephen- 
son had the management of the paper, and rejected a part of one of the 
plaintiff's articles. There is no doubt that the plaintiff was a contributor 
to the paper, and that he wrote the leading articles, subject, as appears 
in that instance, to the control of Mr. Stephenson. There are several 
witnesses who state that they consider that the plaintiff was the edito- 
notwithstanding this, and that Mr. Stephenson was rather the sub-editor , 
but it is difficult to reconcile this with the statement that Mr. Stephenson 
had the power of rejecting the articles written by the plaintiff; and you 
have the direct testimony of Mr. Kelly that Mr. Stephenson was the 
editor, and the fact that in no part of the correspondence is the plaintiff 
spoken of as the editor. If you think that the plaintiff was not the editor, 
and did not fill the situation designated in the declaration, your verdict 
should be for the defendants; but if you think that the plaintiff did fill 
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the situation mentioned in the declaration, you will then consider whether 
there was an engagement for a year. The paper came out once a month, 
and the plaintiff was paid JSIO per article, and the letter of Mr. Stephen- 
son speaks of its being about j£120 a year ; but, as twelve articles at j£10 
each would be JC120 a year, this does not necessarily show that the 
engagement was for a year. This brings us to evidence of the custom ; 
and on this part of the case it is proved by a number of gentlemen who 
hare been employed both as editors and sub-editors, that the custom is, 
that a person who is upon the regular employ of the newspaper press, is 
employed for a year, unless it be otherwise expressed ; but there seems to 
be some doubt whether that custom applies to a paper like •the ^^^ 
present, as this is the rather anomalous case of a paper published I* 
only once a month, and to be sent to India as a sort of speculation, for we 
find the word " spec." is used in one of the letters. The witnesses, 
however, all agree that it is not so much whether the person is called edi- 
tor, sub-editor, or reporter, but that if the person be permanentiy em- 
ployed, (not occasionally only,) to supply a particular department of a 
newspaper, as, for instance the leading article, or reports of the parliament- 
ary debates, and no more be said, that is an engagement for a year ; and 
if the engagement be for a year, that engagement is reciprocally binding 
on both parties. You will first say whemer the plaintiff was engaged as 
the editor of the paper, as stated m the declaration ; and if he was, you 
will then say whether by the custom a person who is so employed is 
engaged for a year, unless it be otherwise expressed. 

Verdict for the defendant ; the foreman of the jury adding, " We 
do not consider that Mr. Holcroft was the editor. "(a) 

Piatt and Thomas^ for the plaintiff. 

Crowder and BarstoWj for the defendant 

(a) The following case being on the same subject, we have subjoined it. 

•COURT OF COMMON PLEAS. 

SUtingi at Wettmifuter afier Michaelnuu TenUy 1S43. 

BXrOBB LORD CHIBP JVSTICB TIBDAXm 

BAXTER V. NURSE. 

StmbU, that the usage is, that the engagements of editors, sub-editors, reporters, and 
other persons who are regularly employed on newspapers, are for a year, unless there 
be an express agreement to the contrary. 

In an action for wrougfully dismissing the editor of a periodical work within the year 
for which he was alleged to be engaged, the declaration stated that the plaintiff was 
engaged for a year, at a salary of three guineas per week, to be raised one guinea 
for every thousand copies sold. It was objected that the terms of the contract, as to 
the rise of salary, were not proved. The judge, being of opinion that there was some 
evidence of the contract as laid, left the case to the jury, and said that, if they found 
that the contract was not on the terms as to salary which were alleged in the decla- 
ration, he should not allow an amendment, but would have the finding of the jury 
stated on the record, under the stat 3 & 4 Will. 4, c. 42, s. 84. 

AssuHPSiT^— The first count of the declaration stated, that on the 7th of January, 
1843, in consideration that the plaintiff, at the request of the defendant, would enter into 
the service and employ of the defendant in the capacity of editor of a certain periodi 
cal publication of the defendant, called "The Illustrated Polytechnic Review,*' for a 
certain time, to wit, for one whole year, commencing, to wit, on the day and year afore- 
said, at and for a certain salary and wages, to wit, the salary and wages of 3^ 3«. 
per week, to be raised to 4^ 4s. per week when the circulation of the publication 
reached 1000 copies, and the said wages and salary to be further raised U. Is. per week 
for each additional 1000 copies circulated weekly, until the weekly circulation amounted 
to 7000, he, the defendant, then promised to retain and employ the plaintiff in such 
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Capacity of editor as aforesaid. This coant then went on to aver, that the plaintiff* did 
enter into the employ of the defendant on those terms, and that the defendant wrong- 
fully dismissed him within the year. The declaration also contained counts for work 
and labour, money paid, and on an account stated. Pleas— 3^r«/, except as to the sum 
of £50, parcel of the money in the second and subsequent counts mentioned, non 
assumpsit: second, to the first count, " that after the plaintiff had been and was retained 
by the defendant, and whilst he was so acting in the capacity of editor of the said 
'Illustrated Polytechnic Review,' and before the defendant dismissed the plaintiff from 
his service and employ, as in the first count of the declaration mentioned, the plaintiff 
behaved and conducted himself in a gross, careless, and improper manner, as such 
editor as aforesaid, and conducted, and edited, and published the said * Illustrated 
^Polytechnic Review' in an improper manner, in this — to wit, that he, the plain 
•11] tiff, wrongfully and injuriously printed and published in the said • Illustrated 
Polytechnic Review' divers articles, papers, matters, and writings which had been 
and were printed, copied, extracted, and taken from and out of certain other works and 
papers, without the consent of -the authors or proprietors of such last-mentioned works 
and papers, without acknowledging, in the said ' Illustrated Polytechnic Review,' the 
source from which he, the said plaintiff, had so pirated, copied, extracted, and taken the 
said articles, papers, matters, and writings, and thereby brought the said Review into 
disrepute, and injured the sale and circulation, and thereby then also subjected the 
defendant, and rendered him liable to divers actions and suits, for piracy, at the suit of 
divers persons whose names are to the defendant unknown — ^and the plaintiff then also 
neglected and refused to insert in the said * Illustrated Polytechnic Review' divers arti- 
cles, which he, the defendant, requested might be inserted therein — and then, also, 
wrongfully and injuriously printed and published a larger number of copies of the said 
Review, to wit, 6000 copies more than were necessary or proper in that behalf— and 
inserted in the said Review divers improper articles, wherefore the said defendant, at 
the time when, &c., in the said first count of the declaration mentioned, committed the 
said breach of promise in the said first count mentioned, as he, the defendant, lawfully 
might do for the cause aforesaid," (concluding with a verification.) -Thirdj as to the 
sum of £50, parcel of the money in the second and subsequent counts mentioned, a 
payment into Court of that sum, and that the plaintiff had sustained no greater 
damages. Replication to the first plea, a similiter; to the second plea, de injurifi: and, 
as to the third, the plaintiff accepted the money paid into Court, and entered a nolle 
prosequi as to the second and subsequent counts. 

It was opened by Wilde, Serjt., for the plaintiff, that the defendant had engaged the 
plaintiff, Dr. Baxter, as editor of the "Illustrated Polytechnic Review," at a salary of 
three guineas per week, to be raised, as stated in the declaration; but that, after the 
plaintiff had acted in that capacity for three weeks, the defendant dismissed him, which 
the plaintiff contended he had no right to do, as not only bylaw was a general hiring 
to be presumed to refer to a year, but also by the usage in such cases the engagements 
of editors of newspapers and periodical publications were engagements for a year, 
unless an express agreement for a shorter term was entered into. 

On the part of the plaintiff, Mr. Landels was called. He said, "I know the plaintiff 
and defendant. In consequence of seeing an advertisement, I applied to them to do 
engraving for the * Illustrated Polytechnic Review.' I saw them both at the Polytechnic 
Institution ; they told me that Mr. Nurse was to be the proprietor, and Dr. Baxter the 
editor. Mr. Nurse said. Dr. Baxter's engagement was three guineas a week, and to be 
progressive according to sale." 

It further appeared, that the publication was intended to be a * scientific review, 
*12] published weekly, at the price of 4</., with engravings ; and with respect to the 
usage as to the engagement of editors of newspapers and periodical publications 
being annual where no time is mentioned, it was proved by Mr. Vincent Dowling, that 
he had been connected with the newspaper press for forty years, and that the usage 
was, that the engagements of editors, subnpditors, reporters, and all who are regularly 
employed on newspapers, are for a year, unless there was an express agreement to the 
contrary; but Mr. Dowling also stated, that he knew. of no instance in which an editor 
had been engaged for a year on a new publication, and that it oAen happened that new 
periodical publications were commenced which did not last six months. It was also 
proved by Mr. Griffin, Mr. James Woods, Mr. Aykbown, Mr. O'Brien, and several other 
witnesses, who had all of them been engaged as editors, sub-editors, and reporters for 
the TimtM, and other newspapers, that the usage was for the engagement of an editor, 
sub-editor, or reporter to a newspaper, to be for a year, unless it was otherwise expressly 
stipulated. 

Talfourd, Serjt.— I submit that the contract stated in the declaration is not proved. 

Bonipas, Serju — Even if that be so, it would be amendable. 
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Tmii, C. J^ — ^I think there is some evidence to go to the jiir • f me contract, as 
stated in the declaration. If the jury should find that the 'contract is not as stated in 
the declaration I shall certainly not allow an amendment, bat I woald have the facts 
specially found, and the finding stated on the record under the statute 3 & 4 Will. 4, 
c 43, s. 24, (set out 6 C. db P. 531.) 

Talfmardj Serjt., for the defendant, in addressing the jury, contended, that, however 
the usage deposed to by the plaintiff's Jiritnesses applied to the editor of an established 
London daily or weekly newspaper, it could not apply to the editor of a publication 
like the present, which was really not a newspaper, but a review, which was published 
at a cheap price, and which, as it was an experiment, might be discontinued entirely 
before the end of a year, an might not last six weeks, as was the case with man} 
newly projected publications. But however that might be, evidence would be given to 
show, that the defendant was justified in terminating the engagement of the plaintiff 
within the year, even if the engagement were an annual one. 

Evidence was given for the defendant in support of the second plea. 

TiFDAL, C. J. (in summing up.) — 'The questions in this case are— first, whether there 
was an engagement of the plaintiff for a year; and secondly, * whether the defend- 
ant has substantiated his second plea, and has shown his right to terminate the [*13 
engagement before the end of the year. The general rule of law is, that when there 
is nothing to contradict it, if a person engages another upon a service that is in its 
nature a lasting and enduring service, the engagement is for a year: but the law always 
looks at the nature of the contract, and therefore, the plaintiff has in this case adduced 
a considerable body of evidence to show, that, in the cases of editors, sub-editors, 
reporters, and other persons regularly employed on newspapers, it is always under- 
stood and acted upon by all parties^and the general usage is, for the engagement to be 
for a whole year; and there is no doubt that where there is a general understanding, 
and a course of dealing, and agreements are made, without any specific stipulation to 
vary them from such general course of dealing, they are included in it. It has been 
said by my brother Tai/imrd, that the usage which has been proved by the plaintiff's 
wiinesses, although applicable to the London daily and weekly newspapers, does not 
apply to a publication like that which the plaintiff was engaged to edit Still, the evi- 
dence that has been adduced is ^ery proper for you to take into your consideration in 
determining whether or not the plaintiff's was an engagement for a year. [His Lord- 
ship then summed up the case, as to whether the contract, as stated in the declaration, 
was proved, and as to the plea justifying the putting an end to the engagement within 
the year.] 

Verdict for the defendant, the jury finding, that the plaintiff was not engaged for 
a year; that the contract was only for three guineas a week, and not as stated 
in the declaration; and, also, that the defendant had made out his second plea 

WUde, Bompa$, and ChanntU, Serjts., and H%umfre}ft for the plaintiff. 

Talfimrd, S^rjt., and itaintcnjOM, for the defendant. 

In the ensuing term, Bompiu, Serjt., applied for a new trial on the ground of misdi- 
rection, and on the ground that the verdict was against evidence ; but the Court refused 
a rule, on Talfourd, Serjt., consenting that a verdict should be entered for the plaintiff on 
the second issue, because the evidence given on the trial did not sustain the second 
plea. 



♦THE THEATRE ROYAL DRURY LANE COMPANY OF [•H 

PROPRIETORS t;. CHAPMAN. 

The Company of Proprietors of Drury Lane Theatre [made a corporation by the stat. 
60 Gto. 3, c ccxiv., loc and pers.] in 1636 leased the counters of the saloon of thi! 
theatre and the privilege of selling fruit, ice, to Mrs. M. C. for seven years. She 
died in 1837, and her son, the defendant, soon after applied to the committee of the 
theatre to become tenant on the same terms as the lease, and they accepted him. Ha 
occupied down to January, 1843, and paid rent down to the latter part of 1841 : — 
Held^ in an action for use and occupation, that it was a qtiestton for the jury whether 
Che defendant had occupied as assignee of the lea^e to his mother, or upon a fresh 
taking upon the same terms as the lease, and, if the latter, he was liable in the pre- 
sent action : and held, also, that he would be so liable, although in April, 1843, he 
and his brother had taken out letters of administration to Mrs. M. C, (therein 
described as a feme covert at the time of her death,} and also to her husband, who 

VOL. I. 3 n 2 
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had survived her. Held, also, that it was no ground for reducing the damages, that, 
in 1841, the plaintiffs had let the theatre to Mr. M. '«sabject to the rights" of the 
defendant, and that Mr. M. had made regulations as to the theatre and its saloon 
which caused a loss of profit to the defendant, unless those regulations were made 
by the authority of the plaintiffs, or of persons acting for them and by their authority. 

Debt for use and occupation ^^of certain rooms, offices, fires, fire- 
places, and counters in the Theatre Royal Drury Lane, and for the liberty 
and privileges of selling fruit, tea, coffee, and other refreshments, and 
books of the plays in the said theatre." Plea — Nunquam indebitatus. 

It was opened by KrwwlcSy for the plaintiffs, that the plaintiffs were 
incorporatea under an act of Parliament, [50 Geo. 3, c. ccxiv., loc. and 
pers.,] {a) and that the defendant had occupied what were called the Fruit 
Offices of Drury Lane Theatre, with the use of the counters in the saloon 
of that theatre, and the privilege of selling fruit and refreshments there, 
for which he was to pay the plaintiffs JC400 a year : that, on the 1st of 
January, 1843, a balance of j£450 was due for a year and a half's rent, 
after deducting a sum of j£150 which had been paid. The defendant 
•151 I'^^^'^d^d to object to the form of the present •action on the ground 
-' that he held under a lease, and also to object that the business in 
the saloon of the theatre was lessened by reason of the lessee of the thea- 
tre, Mr. Macready, having made regulations by which a particular class 
of ladies were excluded from the saloon. 

It was proved by Mr. Dunn, the secretary of the plaintiffs, that the 
defendant had occupied the counters of the saloon of Drury Lane Theatre, 
and what were called the fruit offices, from the year 1837, and paid a 
rent of J&IOO a year, to the 1st of July, 1841 ; but, in answer to questions 
put by Platty for the defendant, Mr. Dunn said, "There was a lease of 
the same property and privileges that the defendant had at the theatre. 
This lease was granted to Mrs. Mary Chapman, the mother of the defend- 
ant, who died m the month of January, 1837. The defendant paid the 
rent of the half-year in which his mother died. The lease is not expired 
by lapse of time. The defendant, soon after his mother's death, applied 
to the committee to take him as dieir tenant, on the same terms as the 
lease, and they accepted him. "(6) 

P/aW, for the defendant. — I apprehend that the lease must be produced, 
to show the terms. 

WiGHTMAN, J. — The plaintiffs must produce the counterpart of the 
lease. The defendant is to hold on the same terms as the lease, and we 
must see what these terms are. 

The counterpart of the lease was proved, and put in. It was a lease 
dated the 30th July, 1836, from the plaintiffs to Mary Chapman, of the 
use of the counters of the saloon of the theatre, and the exclusive right of 
selling fruit, tea, coffee, and such other refreshments, and also books of the 
«.g-| plays, when permitted by the authors, as have been usually •fur- 
^ nisned or sola in the theatre, and the liberty of using certain fire- 
places, for seven years. 

(a) In the case of T}a Maytvr of Stafford v. JKtt^ 12 Moore, 360, which was an action 
for the use and occapation of a house and premises, the Court of Common Pleas held 
that a corporation ag^regat? might maintain assumpsit for use and occupation where 
the tenant has occupied premises under them and paid rent And in the case of Tht 
Miyor and Burget$e» of Carmarthen v, Lettif, 6 C. & P. 608, it was held that a corporatioi. 
aggregate might maintain assumpsit for the use and occupation of tolls, though Aiey 
did not grant the tolls to (he occupier by any instrument under their common seal. 

(6) Mr. Dunn did not give the date of this transaction 
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Platty for the defendant. — I submit that the present action cannot be 
maintained. The defendant came in at the death of his mother under the 
lease granted to her, and he is therefore to be treated as the assignee of the 
lease, and the plaintiffs' remedy must be on the lease, and no action foi 
use and occupation will lie. 

WiGHTMAN, J. — The capacity in which the defendant held is one of the 
questions which I shall leave to the jury. 

Piatt addressed the jury for the defendant. — The lease to Mrs. Chap- 
man is a subsisting lease, and, being by deed, it cannot be got rid of by 
parol or by any thmg but another deed, and the whole of Mrs. Chapman's 
mterest in the property is in her representatives. I shall put in letters of 
administration to Mrs. Chapman granted to the defendant and his brothei 
Mr. Frederick Chapman ; and they therefore have all their mother's inte- 
rest in the property till th^ lease expires, and they and they alone are suable 
on the lease, which is by deed, and not in an action for use and occupa- 
tion. But even conceding that the action for use and occupation would 
lie, the tenant is not liable if the premises are rendered valueless ; and it 
will be shown that since the making of certain regulations by Mr. Mac- 
ready, the lessee of the theatre, the saloon has been rendered valueless to 
the defendant. 

Letters of administration of the efTects of Mrs. Mary Chapman, dated 
the 18th of April, 1843, granted to the defendant and his brother Mr. 
Frederick Chapman, were put in. The letters of administration stated 
that Mrs. Chapman had a husband who survived her.(a) 

^Letters of administration of the same date of the effects of Mr. r«.^ 
George Chapman (husband of Mrs. Chapman) granted to the de- ^ 
fendant and his brother were also put in.(&) 

It was proved that the sale of refreshments at Drury Lane Theatre had 
ver}' much decreased in the years 1841 and 1842, after the regulations 
made by Mr. Macready for the exclusion of women of improper character 
from the saloon of the theatre, and after the regulations made by him pre- 
venting the fruit-women from going into the pit of the theatre to sell fruit 
there. But it was proved by Mr. Macready that he had taken the theatre 
of the defendant in the year 1841, " subject to the rights*' of the defend- 
ant, and that he made these regulations of his own authority. 

KnowleSj in reply. — It is quite clear from the evidence that the defend- 
ant occupied this property not as assignee or representative of his. mother 

(a) Lord Coke says, (1 Inst. 3 a,) ''A feme covert cannot take any thing of the gift 
of her husband, but is of capacity to purchase of others, without the consent of her 
husband ; and of this opinion was Littleton, in our books, and in this book, sect. 677, 
but her husband may disagree thereunto, and devest the whole estate, but if he neither 
agree nor disagree, the purchase >is good ; but, afler his death, albeit the husband 
agreed thereunto, yet she may, without any cause to be alleged, waive the same; and so 
may her heirs also, if, aAer the decease of her husband, she herself agreed not there- 
unto." With respect to a wife taking any thing of the gift of her husband, Messrs. 
Hargrave and Butler, in their note on this passage, say, ** But this doctrine must be 
understood with various limitations. 1. Though the husband cannot convey to the 
wife immtdiately, yet he may give to a trustee, for her benefit, and the gift will be good. 
Therefore, he may convey land to her by way of use, as by enfeoffing or covenanting 
with another to stand seised, or surrendering a copyhold to her use. 2. According to 
some books, by custom of a particular place, or of York, the wife may take by tmme- 
diaU conveyance from her husband. 3. The husband may give to his wife by last tciil^ 
because such gift cannot take effect till his death, when the coverture is determined. 
i. It seems that a donatio mortis causa by husband to wife may be good, because that 
is in the nature of a legacy. 

(6) The time of Mr. George Chapman's death did not appear. 
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*181 ^^^ ^^^ remainder of her *term under the lease, but as yearly tenant, 
^ having made a new and separate bargain for himself, and this is 
quite manifest, as the letters of administration are dated in April, 1843, 
and the present action was commenced before that time,(a) and the ad- 
ministration was, therefore, an after thought to defeat the present action ; 
and with respect to the other ground of defence, that the defendant's 
profits have been diminished by Mr. Macready's arrangements, it is not at 
all shown that that is in any way attributable to the plaintifi's ; indeed, Mr. 
Macready himself has stated that he took the theatre subject to all the de- 
fendant's rights and privileges, and even assuming that Mr. Macready had 
exceeded his authority in respect of the defendant's rights, that is no reason 
why the defendant should not pay his rent to the plaintiffs. 

Wightman, J., (in summing up.) — The first question in this case which 
I shall leave to you is, whether you are satisfied that, after the death of 
Mrs. Mary Chapman, the defendant entered into a new contract with the 
Committee of Drury Lane Theatre, to hold this property and these privi- 
leges on the same terms as the lease ; and whether the defendant held 
under such new taking, or whether he entered into possession after the 
death of his mother under the lease itself. With respect to the second 

Soint, as to the defendant's alleged loss of profits in consequence of Mr. 
lacready's regulations, I am of opinion, that unless the defendant was 
deprived of his profits by some default of the plaintiffs, or of those who 
represent them, and act by their authority, such loss of profits is no de- 
fence to the present action ; you will, therefore, tell me whether you think 
what Mr. Macready did, was done by the authoritv of the plaintiffs, and 
I also wish you to say how much the property and privileges of the de- 
^^q-^ fendant were, in fact, deteriorated by •the changes which took 
-' place in the arrangements of the theatre. 
Verdict for the plaintiffs ; and the foreman of the jury said, " We 
consider it a new taking ; and we think that the alterations were 
not made with the authority of the plaintiffs, but by Mr. Macready's 
own authority ; and with respect to the third question, we consider 
that a deduction of J£150 should be made." 

Wightman, J. — The other facts being found as they are by the jury, I 
am of opinion that the defendant is not entitled to any deduction at all, 
and that the verdict must be entered for JC450 ; and I shall give Mr. Piatt 
leave to move to reduce the damages to j£300, if the court think the de- 
duction of JC150 can be made. 

The verdict was entered for the plaintiff ; damages JS450. 

Knawles and Carrie^ for the plaintiffs. 

PUxU and Hugh Hill^ for the defendant. 

On a subsequent day, PkUt applied for a rule to show cause why there 
should not be a new trial, or why the damages should not be reduced ; 
but the court, after taking time to consider, refused a rule. 

(a) The declaration in the present action was dated 88th of March, 1843, and the 
plea the S4th of April, 1848. 
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'Sittings in London after Trinity Temiy 1843. [ 20 

BEFORE LORD DENMAN, C. J. 



TOWNEND and Others v. DRAKEFORD. 

Where, on a sale of goods, bought and sold notes are given, the bought and sold notes 
constitute the contract between the parties, and not the entry of the contract made 
by the broker in his book. But if there be no boaght and sold notes, the entry in 
the broker's book may be resorted to. 

If there be a material discrepancy between the bought and sold notes, there is no con- 
tracL 

Where the boaght note of 405 chests of India sealing-wax contained the terms "Prompt 
25ih Jane, brokerage 1 per cent., deposit \bL per cent., payable 2d April," and the 
sold note was " Prompt 25th June, brokerage ^ per cent.,'' and the deposit wholly 
omitted : — Held^ that this was such a discrepancy between the bought and sold notes 
as to make it no contract, although, with respect to the brokerage, it was stated by 
one of the special jury that the buyer would pay the broker one per cent., and the 
seller half per cent 

Whether the signing of bonght and sold notes by the cUrk of the broker is sufficient 

Trover for sealing-wax — Pleas, 1st) not guilty; and 2d, that the 
plaintiflfs were not possessed. 

It was opened by Crowder for the plaintiff, that 405 chests of sealing- 
wax had been bought of the defendant by the plaintifis through Messrs. 
Lord & Co., who were brokers. 

On the part of the plaintiff, Mr. Stovell, the partner of Mr. Lord the 
broker, was called. He proved the handwriting of the si^ature of Mr. 
Henry Gibson Lord (who was a son and clerk of Mr. Lord the broker) to 
the bought and sold notes of the sealing-wax in question, which were put 
in. They were as follow : — 

" London, 22d March, 1842. 
** Bought by order of Messrs. W. Townend & Co., the following goods. 
East India Company's conditions, prompt 25th of June, brokerage 1 per 
cent., deposit 15 per cent., payable 2d April. 

Chests. 
Per Helen Mary .... 146 

Brightman 107 

Crusader 152 



i05 chests of E. I. sealing-wax, 
16^. per cwt. in bond. 
"Your most obedient servants, H. W. Lord & Co. 

"j9. Henry Gibson Lord." 

. *" London, 22d March, 1842. .^^. 
" Sold by order and for account of Mr..D. Drakeford, the following ^ 

r»ods. East India Company's conditions, prompt 25 June, brokerage 
per cent. 

Chests. 
Per Helen Mary .... 146 
Brightman .... 107 
Crusader 152 



405 chests of E. I. sealing-wax, 
16^. per cwt. in bond. 
"Your most obedient servants, H. W. Lord & Co." 
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Follettj S. G., for the defendant. — I submit that there is no contract bp- 
tween these parries. These bought and sold notes do not tally. The 
bought note has '* brokerage 1 per cent.," " deposit 15 per cent.'' The 
sold note is ** brokerage ^ per cent.," and the deposit omitted entirely. 

One of the special jury. — The buyer pays the broker one per cent, and 
the seller half per cent. 

Crowder. — The contract is perfectly correct. The price is the same, 
and so is the prompt. 

Lord Denman, C. J. — If the bou^t and sold notes do not agree, how 
can I hold it to be any contract ? 

Mr. Stovell recalled. — I produce the broker's book in which is the 
entry of this sale. The entry is not signed, but it mentions the deposit. 
The broker generally holds the deposit to protect the seller. The broker 
is responsible for the fulfilment of the contract. The defendant looked to 
us to pay for the goods, as he did not know the other parties. The buyer 
#221 l^new the seller as being the ^importer of the goods. It is the 
-I broker's -business to get the depoat. 

Crowder referred to the case of Howes v. Forster^ 1 M. & Rob. 368.(a) 

Lord Denman, C. J. — ^Afler much consideration, and after consulting 
merchants, we held that the bought and sold notes were the contract, ana 
not what is written by the broker in a book which nobody sees. If there 
is nothing but the book, we must go by that. In the present case I am 
of opinion that the discrepancy between these two notes makes it no con- 
tract. 

Crowder, — I submit that this is no discrepancy. The deposit is as much 
for the benefit of the broker as of the principal, as it is for the broker's 
security ; and as to the brokerage, that is dinerent for the buyer and the 
seller. 

Lord Denman, C. J. — I would receive any evidence, (subject to objec- 
tion,) that you have as to the usage of the trade with respect to the 
deposit. 

Crowder. — If I could show an admission in writing of a contract by 
the defendant, — would not that be evidence ? 

Lord Denman, C. J. — If you had commenced with that, you would 
have had a prima facie case ; but when these notes were put* in, it would 
have been seen that there was no contract. If the bought and sold notes 
differ in any material particular, there is not contract. 
•231 follett^ S. G. — There is also a point in this case that must *be 
-I decided at some time, which is, whether these notes are sufficient 
.if signed by a clerk of the broker. 

Lord Denbian, C. J. — The plaintiffs must be nonsuited. 

Nonsuit. 

Crowder and Cawlitig, for the plaintifis. 

FoUetly S. 6., £. James ^ and Willes, for the defendant. 

(a) That case was tried at the sittings aAer M. T. 1832, and a new trial was granted, 
the second trial being at the sittings aAer T. T. 1834. We believe that there is no 
report of the case in Banco. 
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COURT OF COMMON PLEAS, 



sating in London in Easter Term^ 1843. 

BEFORE MB. JUSTICE MAULE. 



WEBB V. PAGE. 

A witness who is called in an action to depose to a matter of opinion, depending on His 
skill in a particular trade, has, before he is examined, a right to demand, from «ne 
party calling him, a compensation for his loss of time ; and there is a distinction 
between a witness thas called, aad a witness who is called to depose to facts which 
be saw. 

Case for negligence m carrying eoods. 

A witness was called for the plaintifT, to speak to the nature of the 
damage sustained by the soods, (which consisted of cabinet work,) and 
the expense that would be necessary to restore or replace the injured 
articles. Before being sworn, the witness applied for compensation for 
his loss of time. 

Maule, J. — There is a distinction between the case of a man who sees 
a fact and is called to prove it in a court of justice, and that of a man who 
is selected by a party to give his opinion on a matter with which he is 
peculiarly conversant from the nature of his employment in life. The 
former is bound, as a matter of public duty, to speak to a fact which hap- 
pens to have fallen within his •knowledge — without such testimony, r^^j. 
the course of justice must be stopped. The latter is under no such ^ 
obligation. There is no such necessity for his evidence, and the party 
who selects him must pay him. 

Mr. Wyche, the plaintiff's attorney, gave his undertaking to pay the 
witness, who was then examined. 

Dowlingy Serjt., and Petersdorffy for the plaintiff. 

BompaSy Serjt., and Kennedy^ for the defendant. 



SUHngs at Westminster after Trinity Termj 1843. 

BEFORE LORD CHIEF JUSTICE TIVDAL. 



GREGORY V. DUKE OF BRUNSWICK AND VALLANCE. 

The public, who go to a theatre, have a right to express <heir free and onbiassea 
opinions of the merits of the perfornoers who appear upon the stage ; bat parties 
hare no right to go to a theatre, by a preconcerted plan, to make sach a noise that an 
actor, without any judgment being formed of his performance, should be driven 
from the stage ; and if two persons are shown to have laid a preconcerted plan to 
deprive a person who comes out as an actor of the benefits which he expected to 
resuh from his appearance on the stage, they are liable in an action for a conspiracy. 

In an action for a conspiracy to hiss an actor, the defendants cannot, under the general 
issue, give in evidence libels published by the plaintiff, with a view of showing that 
the plaintiff was hissed on account of those libels, and not by reason of any con- 
spiracy of the defendants. 
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In an aetioD for a conspiracy, the defendants pleaded the general issoe, and also a 
special plea of justification, which plea was demarred to, and held bad by the court, 
who gave judgment on it for the plaintiff, and the award of venire was as well to try 
the issue joined ** as to inquire what damages the said plaintiff hath sustained on 
occasion of the premises whereof the court hath given judgment for the said plain- 
tiff:" — Heldy that on the trial at Nisi Prius, the defendant's counsel, in addressing 
the jury, had a right to refer to the allegations contained in the special plea, and to 
comment upon them. 

Case. — The declaration stated that, before dnd at the time of the con- 
spiracy thereinafter mentioned, the plaintiff was about to become an actor, 
and to use the profession or occupation of an actor for profit and advan- 
tage, and to perform the character, of Hamlet in a certain tragedy at 
*251 *Covent Garden Theatre for reward, to be therefor paid to the 

-' plaintiff by Alfred Bunn, the then manager of that theatre. Yet 
the defendants, with divers other persons, contriving, &c., on the 13th day 
of February, 1843, " falsely, wickedly, and maliciously did amOng them- 
selves conspire, combine, confederate, and agree together to prevent the 
plaintiff from performing in public as such actor as aforesaid in the cha- 
racter of Hamlet in the performance of the said tragedy in the theatre 
aforesaid, and to prevent the public audience, which mi^ht be assembled 
to witness the performance of the said tragedy in the said theatre on the 
occasion when the plaintiff was to perform as aforesaid, from hearing or 
appreciating the performance of the said character by the plaintiff as afore- 
said in the said tragedy, and to compel the plaintiff to desist firom the per- 
formance of the said character, and to deter and prevent the manager of 
the said theatre from allowing or retaining the plaintiff to perform as such 
actor as aforesaid in the said theatre, and to prevent the plaintiff from ex- 
ercising his said profession or occupation of an actor in the said theatre, 
and from gaining or acquiring any profit, fame, or reputation by his per- 
formance as an actor in the character aforesaid." It then went on to aver 
that the defendants and the other persons " in pursuance of, and according 
to, the said conspiracy, combination," &c., " and, in order to carry the 
same into fulfilment, hired and engaged divers, to wit, 200 persons, to 
attend as part of the audience in the said theatre on the occasion when the 
plaintiff was to perform as aforesaid, and did perform, to hoot, hiss, groan, 
«nd yell at and against the plaintiff during his performance," and to aid 
the defendants in carrying the conspiracy into enect ; and that afterwards 
the plaintiff, at the request of the said Alfred Bunn, did appear in the cha- 
racter of Hamlet in the said theatre before a public audience, nevertheless 
the defendants, in further pursuance of the conspiracy, and to carry it into 
effect, did, with the other persons so engaged as aforesaid, hoot, hiss, 
*261 P^^^j 3^^ y^U *at the plaintiff, and made an uproar against the 

J plaintiff, so that the performance of the character of Hamlet by the 
plaintift could not be heard, understood, or appreciated ; and it was stated, 
as special damage, that Mr. Bunn would not retain the plaintiff as an actor 
in the said theatre for gain and reward to the plaintiff, as he otherwise 
would. 

Pleas, ^r^^, not guilty ; second y to the whole declaration, that the plain- 
tiff was not about to use the profession or occupation of an.actor for profit ; 
tkirdy as to the hissing, hooting, &c., and procuring others to do so, that 
the plaintiff did not use the profession or occupation of an actor for profit ; 
fourth^ as to so much of the said grievances as relates to the hooting, hiss- 
ing, &c., at the plaintiff, and making an uproar against the plaintiff, tha< 
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for five years before the committing of the last-mentioned grievance, the 
plaintiff was the proprietor of the Satirist newspaper, 10,000 copies of which 
were sold on the Sunday in every week ; and that the plaintiff had been, 
and was in the habit of writing and publishing, and causing to be written 
and published in the said newspaper, divers indecent and disgusting 
articles against good morals, and in violation of the laws, and divers false 
and malicious libels of and concerning her majesty, and of and concerning 
divers persons, and divers blasphemous and seditious libels ; and that the 
plaintiff was a common libeller, and in the habit of receiving money from 
divers persons, for suppressing, and promising to suppress, defamatory 
matter, which such persons were induced to believe would appear in the 
said newspaper, unless they made such payments ; and the plaintiff, during 
all the umes aforesaid, notoriously gained his livelihood by the means and 
practices aforesaid, and that the plaintiff, being such person as aforesaid, 
appeared as a public actor at the said theatre, to the great scandal, nuisance, 
and outrage of the persons in the said theatre, and against public morals 
and decency, wherefore the defendants being present m the said theatre, as 
part of the *audience, did then, in order to compel the plaintiff to r^^-j 
desist and forbear from appearing on the said stage, as such actor ^ 
and performer, and to prevent, as far as in them lay, the said scandal, 
nuisance, and outrage, a little hiss, groan, and yell at the plaintiff, as they 
lawfully might, (concluding with a verification.) — ^Replication to the first, 
second, and third pleas, a similiter, and to the fourth plea a demurrer, 
assigning, for causes, that this plea was only pleaded to a part of the decla- 
ration not divisible from the conspiracy ; that the matters of the plea did 
not justify the conspiracy ; that they did not warrant the noise, &c., so as 
to cause the damage mentioned in the declaration ; that the audience of a 
theatre have no right to hiss, hoot, &c., an actor so as to injure him, merely 
^ecause he may be chargeable with offences unconnected with the stage, or 
with his performances as an actor ; and that the charges in the plea were 
too general, in not setting out the particular libels, and the names of the 
persons from whom the plaintiff received money for suppressing, or promis- 
ing to suppress, defamatory matter, and the sums received, and the times 
when. To this demurrer there was a joinder, and judgment for the plain- 
tiff on the demurrer, '^ that the said last plea of the said defendant is not 
sufficient in law." The Nisi Prius record then went on as follows: — 
^' Wherefore the said plaintiff ought to recover his damages upon occasion 
of the premises against the said defendants, but because it is unknown to 
the court what damages the said plaintiff has sustained on occasion thereof, 
and because it is convenient and necessary that there be but one taxation 
of damages in this cause, therefore let the inquisition of damages in this 
behalf be stayed until the trial of the said issues above joined, between the 
said parties, to be tried by the country, thereupon as well to try the said 
issues, above joined between the said plaintiff and the said defendants, 
as to inquire what damages the said pUtvntiff' hath sustained on occasion of 
the premises^ whereof the court hath given judgment for the said plaintyfj 
the sheriff is ^commanded that he cause to come here forthwith, r^oQ 
twelve, &c., by whom, &c., and who neither, &c., to recognise, &c., ^ 
because as well, &c." 

In his opening, Shee^ Serjt., for the plaintiff, referred to the case of Rex v. 
Leigh and others^ which occurred in the year 1775, which was an indict- 
ment for raising a disturbance at Covent Garden Theatre for the purpose of 
procuring the discharge of Mr. Macklin, and cited the case of Clifford y. 

VOL. I. 4 C 
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#291 Brandon J 2 Camp. 358, (a) in which Sir James Mansfield,* C. J., 
-' says, " But if any body of men were to go to the theatre with the set- 
tled intention of hissing an actor, or even of damning a piece, there can bei 
no doubt that such a deliberate and preconcerted scheme would amount to 
a conspiracy, and that the persons concerned in it might be brought to pun- 
ishment." He also argued that, however the public might have a right 
either by hissing or otherwise to express their opinions of an actor, with 
respect to his merits or demerits as an actor, the public could have no 
right to hiss any actor on account of any dislike that might be entertained 
of his private character or conduct apart from his performance on the stage. 

It was proved that on the 13th of February, 1843, the plaintiff appeared 
on the stage of Covent Garden Theatre for the purpose of playing the 
character of Hamlet, and that there was a CTeat disturbance, and so much 
hissing, yelling, and noise, that the plaintiiiwas obliged to desist from per- 
forming the character. It was proved that both the defendants were in the 
theatre and took an active part in the disturbance. 

It was proposed by Humfrey^ for the defendant, to put a copy of the 
Satirist newspaper mto the hand of Mr. Stevens, a witness for the plaintiflf, 
and to ask him if he had read it. 

Shety Serjt., for the plaintiff. — I submit that the Satirist newspaper and 
its contents are not evidence in this action. 

•301 *Talfourdj Serjt., for the defendants. — I apprehend that this 

-' paper is receivable in evidence, as the question is, whether there 

was a preconcerted contrivance of the defendants on this occasion, or whe- 

(a) In a note to this case, Mr. (now Lord) CampbeU says, "Macklin, the famous 
comedian, indicted several persons for a compiracy to ruin him in his profession. They 
were tried before Lord Mansfield, and it being proved that they had entered into a 
plan to hiss him as oAen as he appeared on the stage, they were found guilty, under 
his lordship's direction ; but the prosecutor declined calling upon them to receive the 
judgment of the court. I have not been able to find any authentic account of the trial." 
This evidently refers to the case of Her v. Leigh and othert^ of which, we believe, as above 
stated, there is no report in any law book. The best contemporary account of it will be 
found in the Morning Chronicle, of February 25, 1776, (in the Library of the British 
Museum,) and in the London Chronicle of the same date, in the Library of the City of 
IfOndnn ; a short account of the trial is also in Dods. Ann. Reg. for 1775, p. 95. From 
all these, it appears that the trial was on a criminal information, and before Mr. Justice 
Aston, at Westminster, on the 26th of February, 1776. A copy of the information will 
be found in 6 Wentw. PI. 443 ; Cr. Cir. Ass. 244 ; Hands. Crown Off. Pr. 132 ; and 
2 Chitty Cr. L.494 ; and it is worthy of rem ark, that, although in nearly all the books in 
which this case, or this criminal information, is mentioned, it is treated as a case of 
conspiracy ; yet there is no count in the information in which a conspiracy is charged 
as the corpus delicti, as the first count (which is the only one in which any thing at all 
touching on conspiracy occurs) merely charges, that the defendants, "coniyiirinfr together 
to ruin the said Charles Macklin," on,&c., at,&c., ** unlawfully, wickedly t riotously, and 
tumultuously, at and in the said theatre, made and raised a great noise, tumult, riot, 
and disturbance, and thereby tumultuously and turbulently prevented and hindered the 
said C. M. from playing and performing the part or character of Shylock.'* All the other 
counts appear to be counts for riots ; but it may be doubted whether either of them is 
a good count for a riot, as they none of them conclude in terrorem populi, which, in the 
case of Bex v. Hugke$, 4 C. and P. 378, was held to be essential. It is also worthy of 
remark, that, in the Cr. Cir. Ass. 344; Hands. Cr. Off. Pr. 122; and 2 Chitty Cr. L. 
494, it is stated, that the defendants were convicted and fined. The latter part of the 
statement, as to the fine, seems erroneous, as it not only appears from Dodsley's Ann. 
Reg. for 1776, p. 117, and from the London Chronicle of May 11, 1776, that no sentence 
was passed on the defendantu, they consenting to pay Mr. Macklin his law expenses, 
and to take 100/. worth of tickets for his benefit, and 100/. worth of tickets for his 
daughter's benefit ; but we were informed by the late Mr. Dealtry, (who was Master of the 
Crown Office,) that no entry of any judgment in this case was to be found in the Crows 
Office, and that he was therefore cenain that no sentence had ever been passed. 
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Iher tiie uproar arose from the disgust of the audience at the appearance on 
the public stage of a peison i¥ho, for many years, had indulged in a system 
of private libeTlins. 

Humfrey^ on me same side.— We propose to show that the libels con* 
tained m iLe different numbers of the Satirist are of such a nature that no 
man who had written or published them could hope for a single moment 
to appear on the English stage, and that that which is here charged as 
being the effect of a conspiracy between the two defendants was, in reality, 
the unanimous feeling of the audience, arising from their knowledge of 
these infamous publications. 

TiNDAL, C. J. — I cannot see how this evidence can be admissible with- 
out a plea of justification. I will receive evidence to show that the ex- 
pression of feeling did not arise from any previous act or combination of 
the defendants, but I cannot allow evidence to be ^ven in of an indict- 
able offence when the party has no previous intimation given him on the 
subject. 

The evidence was rejected. 

Talfourd^ Serjt., addressed the jury for the defendants, and referred to 
the allegations in die fourth plea, and argued that those allegations must, 
for the purposes of this case, be taken as facts admitted by the plaintiff by 
reason of his having demurred to that plea. 

Shee, Serjt. — I submit that as no issue is taken in that plea, it ought not 
to be referred to. 

TiNDAL, C. J. — I cannot prevent my brother Talfourd *from re- r«Q| 
ferring to the fourth plea, because that plea is not only set forth in ^ 
the Nisi Prius record, but the present jury are to try the issues found on 
that record, and also " to inquire what damages the plaintiff hath sustained 
on occasion of the premises whereof the court hath given judgment for the 
said plaintiff," which is on this veiy plea. 

Talfourd J Serjt., further addressed the jury, and contended that the rea- 
son why the plaintiff was hissed was, not from any conspiracy of the de- 
fendants, but because the feeling of the whole audience was against him on 
account of the libellous character of the articles in the Satirist newspaper. 

TiNDAL, C. J., (in summing up.)— This action is brought against the 
defendants for having conspired together in order to prevent the appearance 
of the plaintiff as an actor at Covent Garden Theatre ; and in the declara- 
tion, two overt acts are stated, the first, that the defendants hired a number 
of other persons to engage in the same design, and, bv their hissing and 
hooting, produced the effect intended by themselves in the conspiracy — ^the 
second, that the defendants joined in the hooting themselves. You will 
say whether upon the evidence you are satisfied that the defendants are 
guilty of the conspiracy charged, and, if you are, what amount of damages 
the plaintiff has sustained. The law on this subject lies in a narrow com- 
pass. There is no doubt that the public who go to a theatre have the right 
to express their free and unbiassed opinions of the merits of the performers 
who appear upon the stage, and I believe that no persons are more anxious 
that the public should have that right than the actors themselves, for if it 
were laid down that persons who exercised their free judgments would be 
subject to actions for damages, not only would it be fatal to the actors on 
the stage, but it would prevent persons from frequenting the theatre at all. 
At the same time parties have no right to go to the theatre *by a r«Q^ 
preconcerted plan to make such a noise that an actor, without any ^ 
judgment being formed on his performance, should be driven firom the 
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stage by such a scheme, probably concocted for an unworthy purpose ; and 
therefore it is only, if you can see by the evidence that has been given, 
that the two defendants had laid a preconcerted plan to deprive Mr. 
Gregory of the benefits which he expected to result from his appearance 
on the stage, that you ought to find a verdict against them. A distinction 
has been taken as lo the right of the public to express their feelings as to an 
actor's private character when on the stage. It is not necessary that I 
should give any opinion on that point, as the question here is, whether these 
parties went to the theatre according to a scheme that had been laid 
to prevent an actor from appearing. I, therefore, reserve to myself the 
free exercise of my opinion on the other point, and I will state it whenever 
it shall become necessary. Verdict for the defendants. 

SheCj and ByleSy Serjts., and Montagu Chambers ^ for the plaintiff. 

Talfourdj Serjt., Humfrey and Wordsworth^ for the defendants. 

In the ensuing term, Shee^ Serjt., applied for a new trial, on the ground 
of misdirection, inasmuch as the lord chief justice, in his summing up, had 
not directed the jury that they might find a verdict against one defendant 
only, and also on the ground that the verdict was a verdict against evi- 
dence. He also applied for a venire de novo, on the ground that the juiy 
had not assessed damages on that part of the record to which the demurrer 
applied. 

«^o-| *The Court, after taking time to consider, refused the rule as to 
-I the alleged misdirection, and as to the venire de novo ; but granted 
a rule to show cause, on the ground only of the verdict being against evi- 
dence, which was, after argument, discharged. 



Sitting in London in Michaelmas Termj 1843, 

BEFORE MR. JUSTICE CRESSWELL. 



BEDFORD V. FORBES and Others. 

Kn outstanding docketed judgment not registered pursuant to the provisions of the 
stats. 1 & 2 Vict. c. 1 10, s. 19, and 2 dc 3 Vict. c. 11, ss. 2 and 3, is not a valid objec 
tion to the title of a vendor on the sale of realty. 

Issue directed by the Court of Common Pleas, under the stat. 1 & 2 
Will. 4, c. 58, s. 1, to tiy the right of a vendor to recover back a deposit 
on the purchase of certain real property sold by auction. 

It appeared that the plaintiff had attended the auction at which the estate 
in question was sold, and it having been knocked down to him, he paid 
the deposit into the hands of the auctioneer, and signed the usual con- 
tract; and that after that, an abstract of the title having been sent to him, 
several objections were made to the title, one of which was, that there 
was an outstanding docketed judgment for j£1500 against the vendor ; but 
this judgment had not been registered in pursuance of the provisions of 
the stats. 1 & 2 Vict. c. 110, sect. 19, and 2 & 3 Vict. c. 11, ss. 2 and 3. 
It did not appear what the precise date of the judgment was, but it was 
assumed by the vendee, and not denied by the vendor, that the date was 
before the stat. 1 & 2 Vict. c. 110 came into operation. On this ground, 
(with others,) the vendee claimed to rescind tlie contract, and demanded 
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a return of the deposit from the auctioneer, which being refused, the ven- 
dee brought an ^action against the auctioneer for money had and r*oA 
received, and he having applied to the court under the stat. 1 & 2 ^ 
Will. 4, c. 58, the present issue was directed to be tried, in order to deter- 
mine whether the vendee was entitled to rescind the contract, and receive 
back his deposit.(a) 

Cresswell, J. (in summing up.) — I am of opinion that the outstanding 
judgment in question was not a valid objection to the title, as it had no* 
been registered in pursuance of the provisions of the statutes which have 
been cited. 

There was another objection to the title, which turned entirely on mat- 
ters of fact, which were left by his lordship to the juiy. 
Verdict for the plaintiff. 

Sheej Serjt., and E. James, for the plaintiflf. 

Bowling y Serjt., and BramtoeU, for the defendant. 

(a) By ibe stat 1 d& 2 Vict. c. 110, s. 13, it is enacted, that «a jodgment already en- 
tered up or to be hereaAer entered np against any person in any of her majesty's 
superior conrts at Westminster, shaU operate as a charge apon all lands,** &c.; bat, by 
sect 19 of the same statute, it is provided, that no such judgment shall, by virtue of 
that act, affect any lands, 4tc., until it be registered in the manner therein mentioned* 
and by the stat I dc 2 Vict c 11, s. 2, it is enacted, " that no judgment already dock- 
eted and entered" under the stat 4 dt 6 Will. & M. c. 20, shall, upon the 1st of August, 
1841, affect any lands, dec, until it is registered in the manner prescribed by the stat 1 
A 2 Vict c. 110; and by sect 3 dc 4 of the stat 2 & 3 Vict c 11, the date of the regis 
teringis to be inserted in the book kept for that purpose and all judgments must be 
re-regisiered every 0ve years. 



•COURT OF EXCHEQUER. [•SS 

First SiUing in London in Hilary Term* 1843. 



WAITHMAN V. ELSEE. 

A paper, signed by the defendant, was in the following form :— ^ L 0. U. £85, to be paid 
May 6 :"— He/d; that this was a promissory note, and required a stamp. 

AssuBfPsiT for money lent, with a count upon an account stated. Plea, 
non assumpsit 

The cause was undefended, and Bramwellj for the plaintiff, offered in 
evidence an I. O. U., signed by the defendant, but not addressed to any 
one, which was in the fouowing form : — 

" I. O. U. Je85, to be paid May 6. 

" Wm. Elsee." 
It was not stamped. 

RoLFE, B. — This is a promissory note. I cannot allow it to be read ir 
evidence, as it is unstamped.(a) 

(a) Baron Bayley lays down, (Bay. on Bills, c 1, s. 2,} ** No panicnlar words are 
necessaiy to make a bill or note, but it must be a written order or promise, which, firom 
the time of making it cannot be complied with or performed without payment of money. 
Thus, an order or promise to deliver, or that L 8. shall receive money, or to be account- 
able or responsible for it to him or order, is a good bill or note; but a mere arknouMg' 
want of a debt, withmU anypromim to pay, is not a bill or note." See, also, the case ot 
Boafu r. PkU^tB, 9 C. dc P. 270. 

c2 



35 Watson v. Hetherington. T. T. 1843. 

The I. O. U. was not given in evidence, and other evidence was 
given. 

Verdict for the plaintiff. 
Bramwelly for the plaintiff. 



'36] •Second Sittings in London in Trinity Terniy 1843. 

BEFORE BARON PARKE. 



WATSON V. HETHERINGTON. 

Mr. A., the plaintiff's attorney, wrote to the defendant, stating that a jebt due from thf. 
defendant to the plaintiff ** mast be paid to me" on the next day« — ^A tender was made 
on the next day to a writing clerk of Mr. A., in Mr. A.'s office, who said that he coald 
not take the money, as Mr. A. was out, and the person must wait till he came : — Held, 
not a good tender, as not being made to a person authorized to receive money ; but 
that, if Mr. A.'s letter had asked payment ■* at my office" a tender to any person in the 
office who was carrying on the business there would have been sufficient. 

Assumpsit for goods sold, work and labour, and on an account stated. 
-—Pleas, 1st, as to all, except 16/. 7^. 2d., non assumpsit, and as to that 
sum a tender ; 2dly, to the whole declaration, payment — Replication, de» 
nying the tender and the payment. 

With respect to the tender, it appeared that Mr. Ashley, the plaintiff's 
attorney, had written a letter to the defendant as follows : — 

« 9, Shoreditch, 4ih August, 1842. 
" Sir, — I am desired by Mr. Harris Watson to apply to you for payment 
of 371. Is. 6d., and beg to say, that the same must be paid fo me m the 
course of to-morrow. 

^' I am. Sir, yours obediently, 

" Hy. Ashley." 

It was proved, that, on the 5th of August, Mr. Green, a clerk of the 
defendant's attorney, went to the office of Mr. Ashley to make a tender 
of 161. lis. 2d., and that he offered the money to a writing clerk in the 
office of Mr. Ashley, who would not receive it, and who said that he 
could not do so, as Mr. Ashley was out, and that Mr. Green must wait 
till he came in. 

Parke, B. — This is not a good tender. The cases go to show, that 
where an attorney asks payment at his office, a tender to any person who 
*371 ^^ ^" ^^ office carrying on the ^business will do ;(a) but here the 
-I attorney writes asking payment to himself, and the tender is made 
to a writing clerk, who says he cannot take the money because Mr. 
Ashley is out, and the person must wait till he came. A writing clerk in 

(a) In the case of Kirlon y. Brathwaite, 1 M. A^ W.310, the plaintiff's attorney, before 
action brought, wrote to the defendant, saying, that, unless the debt, together with his 
(the attorney's^ charge for that letter, were paid ** at my office" on the following Wed- 
nesday at 12 o clock, proceedings would be commenced. On the Wednesday, at 10 
o'clock, an agent of the defendant went to the attorney's office, and there saw a boy, to 
whom he tendered the amount of the debt only. The boy, aAer referring to the letter- 
book, refused to accept it unless the charge for the letter were also paid. It appeared 
that the writ was issued at 11 o'clock on that day:— H«^, (Baron Parke, dubitante,) 
that this was a good lender; and Baron Bolland said, <* There is no doubt the letter 
would authorize anybody in the office to receive the money."— See also Me case o' 
WUmot y. Smilh, 3 C. & P. 453. 
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an attorney's office is not a person generally authorized to receive money. 
This tender was not made to a person who had authority to receive 
money, and who was authorized to give a discharge for money, the attorney 
having written asking payment to himself. 

Verdict for the plabtifTon all the issues, damages 371. Is. 6d. 

JermSy E. JameSj and Hubert Lucas^ for the plaintiff. 

Crowder and Ikmisorij for the defendant. 



•MILLER V. KER. [38* 

Where the property of a deceased debtor has been sequestrated under the Scotch Bank- 
rupt Act, 2^3 Vict. c. 4 1, the title of the trustee under the sequestration is made out 
by proof of the *<act and warrant,** in the manner prescril>ed by the 48th section of 
that statute, whether the property of the deceased debtor was subject to Scotch bank- 
rupt laws or not; and, semble, that, in an action by such trustee, the defendant can- 
not, af\er such proof, impeach the trustee's title, the only mode of doing so being by 
application in the Scotch courts. 

The property of a deceased debtor, who, at the time of his death resided or had a dwell- 
ing-house, or carried on business in Scotland, and was at that time owner of heritable 
or raoyable estates in Scotland, is liable to the Scotch Bankrupt Act, 2 dc 3 Vict, c 
41 ; and it is not necessary that the deceased debtor should have been a trader, 
and the amount of his heritable or movable estate in Scotland at the time of his death 
is immaterial. 

Issue directed by the Court of Exchequer to try whether the plaintiff was 
entitled to the possession of certain assignations of debts to John James 
Fraser, deceased. 

It was opened by /. Henderson^ for the plaintiff, that the plaintiff was 
the trustee of the sequestrated estate of Mr. Fraser, under the Scotch 
Bankrupt Act, 2 & 3 Vict. c. 41, the documents in question having be- 
longed to Mr. Fraser at the time of his death, w*hich took place in Liondon 
on the 3d of June, 1839. Mr. Fraser was a writer to the signet, who had 
an office in Albany Street, Edinburgh, and, bv means of a clerk, carried 
on business there, down to the time of his death, and had desks and books 
there, he himself being in bad circumstances, and in London, to avoid hb 
creditors. By the 4th section of the Scotch Bankrupt Act, 2 & 3 Vict. c. 
41, Mr. Fraser's property would be liable to the Scotch Bankrupt Laws if 
he was a deceased debtor, (although not a trader,) who, at the time of his 
death, carried on business in Scotland, and was at that time owner of 
heritable or movable estates in Scotland ; but he submitted, as matter 
of law, that, upon proof, on the part of the plaintiff, of a copy of the act 
and warrant in favour of the plaintiff as trustee, verified and authenticated 
in the manner prescribed by the 48th section of the act, the plaintiff would 
be entided to recover m this action, and that, after such proof, it would 
not be competent to the defendant to dispute the plaintiff's title as trustee. 
He cited the case of Viscount Melville v. Paierson. (a) 

(a) 4 Bell & Murray, (Decis. of the Court of Session, New Ser.,) 1311. In that case 
ii appeared that John Plummer, who was possessed of heritable property near Dalkeith, 
died in 1841, and that his estates were thereafter sequestrated, in terms of the bankrupt 
statute. *' Plummer, at his death, was feudally vested in the property. The heritable 
property, having been exposed to public roup by the trustee, was purchased by the corn- 
plainer. Lord Melville, at the price of j£3215, the trustee being bound by the articles of 
roup to grant the purchaser a formal disposition of the lands, the trustee proposing to 
convey the property to Lord Melville, as having been invested in himself vi statuti. 
His Lordfthip objected, that the title offered by the trustee was defective, inasmuch aa 



39 Miller v. Ker. T. T. 18i3. 

*'391 *'^ ^^fy ^^ ^^^ ^^^ ^^^ warrant, in &your of the plaintiflT, as tni8* 
-' tee, certified by one of the Bill Chamber clerks, and authenticated 
by the seal of the Court of Session, was put in ; and it was proved by Mr. 
Gowan, an advocate at the Scotch bar of twelve years' standing, that, in 
all the courts in Scotland, this verified and authenticated copy of the act 
and warrant would be conclusive evidence of the plaintiff's title as trustee, 
and would be conclusive evidence for and against all parties in all suits ; 
and it was proved by a person who had been a clerk of Mr. Eraser, that 
Mr. Eraser had gone to London about a year before his death, but that he 
had an office in Albany Street, Edinburgh, in which there were books and 
desks, at which, by means of his clerk, he transacted business for clients, 
down to the time of his death. 

The whole of the proceedings in the secjuestration of Mr. Eraser's 
estate were put in, some of them being the originals, and the rest examined 
copies. 

•401 Parke, B. (in summing up.)— -I am of opinion that, *under the 
-I 40th section of the act, the plaintiff has made out his title by proof 
of the act and warrant, and that the latter words of the section are only 
cumulative ; and that, upon the proof of the act and warrant, the plaintiff 
is entitled to recover in this action, whether Mr. Eraser was liable to the 
Scotch Bankrupt Act or not. It is not at all required by the act that he 
should have been a trader, as, under the 4th section, it applies to the 
estates of any deceased debtor, who, at the time of his death, resided, or 
had a dwelling-house, or carried on business, in Scotland, and was at the 
time owner of heritable or movable estates in Scotland. I shall, therefore, 
superfluously leave it to you to say whether you are satisfied, first, that 
Mr. Eraser is dead ; and, secondly, whether, at the time of his death, he 
carried on business in Scotland, and had heritable or movable estate in 
Scotland. According to the evidence of his clerk, Mr. Eraser, at the 
time of his death, had an office in Albany Street, and up to the time of his 
death carried on business for clients ; and it is also proved that, up to that 
time, there were books and desks in his office, which would be movable 
estate within the provisions of the statute, as the quantity of movable estate 
is immaterial. I have left these Questions to you, but I think it is pretty 
clear that no (question can be raised in this case against the title of the trus- 
tee, and that, if his title were to be disputed, the proper course would be, 
to apply to the Courts in Scotland. 
Verdict for the plaintiff. 

/. Henderson and Anderson^ for the plaintiff. 

W, H. Cooke f for the defendant. 

sections 79 and 87 of the Bankrupt Act, and other sections, referred to seqaestrationa 
of estates of bankrupts which had been sequestrated in their lifetime, and not to seques- 
trated estates of deceased debtors ; and, on this ground, a note of suspension as of a 
threatened charge for the price was presented by Lord Melville. The Lord Ordinary 
refused the note, but, in the circumstances, found no expenses due to either party. Lord 
Melville reclaimed. But the Court, on a view of the 79th and 87th sections by themselves, 
and still more, taking them in connection with the whole statute, had no hesitation in 
holding that they applied to the sequestrated estates of deceased as well as living bank- 
rupts, and that Lord Melville's title from the trustee would be a perfectly good one; and 
their lordships accordingly adhered, finding additional expenses due." 
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•STOCKMAN V. PARR. [Ml 

To prove notice of dishonour of a bill of txekange for £53, dated December 19, 1843, 
evidence was given that a letter was sent to the defendant asking payment of 53/. 
St. 6tL, " due on your dishonoured note dated 19th December last," [1842 :] — Heldf to be 
a sufficient notice of dishonour, although the instrument dishonoured was a bill, and 
not a note, and was for JS53, and not 532. 6«. 6(/., unless it appeared that there was 
some other instrument to which the notice could apply, and that the proof of the 
existence of such other instrument lay on the defendant. 

Assumpsit by the plaintiff as endorsee, against the defendant as drawer, 
of a bill of exchange for J653, dated the 19th of December, 1842, drawn 
by the defendant on P. A. Carter, payable three months after date. Plea, 
that the defendant ''had not due notice of the non-payment of the bill of 
exchange in the declaration mentioned, in manner and form," &c., (con- 
cluding to the country.) 

The bill of exchange was as stated in the declaration, and it was ad- 
mitted, that, if the notice of dishonour was sufficient in point of form, it 
was given at the proper time, as the bill, at the time it became due, was 
in the hands of Messrs. Jones, Loyd & Co., the bankers. 

The notice of dishonour was as follows: — 

" Bath, 24th March, 1843. 
" Sir, — ^We are instructed by Mr. Henry Stockman, of this city, to 
apply to you for payment of the under-mentioned sum, and to acquaint 
you, that, unless the same, together with 5^., the costs of this application, 
be paid at our office, on or before Monday next, 12 o'clock, legal pro- 
ceedings will be commenced against you, to enforce payment thereof, 
without fiirther application. 

" We arc your obedient servants, 

^' Batchellor, Habford, and Staunton." 

£ i, d, 

53 6 6 Due on your dishonoured JVb/e, dated 19th Decembei last. 
5 Cost of letter. 



53 11 6 



[•42 



" Mr. Thomas Parr, Wroughton, near Swindon, Wilts." 

^Pickering, for the defendant. — I submit that this notice is in- 
sufficient. The amount of this bill of exchange is j£53, and not 
532. 6^. 6(f., as stated in the notice; and, further, it is a bill of exchange, 
and not a note. 

Hanre, for the plaintiff. — The notice does not state that the bill is for 
53/. 65. 6(f., but that 53/. 6s, 6d, is due upon it; and, from the notary's 
ticket annexed to the bill, it appears that the sum of 6s, 6d, is for notarial 
charges. 

Parke, B. (to the plaintiff's counsel.) — Have you any evidence to show 
that there was no other instrument to which this notice can apply ? 

Hance. — I .submit that the proof of the existence of another instrument, 
to which the notice could apply lies on the defendant. In the case of 
Shelton v. BrathwaiUy 7 M. & W. 436,(a) it was held, that, where there 

(tt) In that case, a bill of exchange having been drawn upon A. B., was accepted by 
hioi, and was afterwards endorsed by the drawer to the plaintiffs, who endorsed it to the 
Birmingham and Midland Connties Bank, who endorsed it to a person named Williams. 

TOL. 1. 5 
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was more than one bill to which notice of dishonour might apply, it lay on 
the defendant to show that. 

Pabke, B. — I shall act upon that case, and hold that it lies upon the 

•431 ^^^^''dant to produce evidence that there is some •other instru- 

-* ment to which the notice may apply. The date is stated correctly, 

and I must presume, from the statement of the date, that this notice refers 

to the bill in question. 

Pickering. — lliis is a bill of exchange, of which the term " note" is 
not a sufficient description. In the case of Straiton v. BrathwaUe^ the 
word used in the notice was " draft," which may import either a bill of 
exchange or a note. 

Parke, B. — I think, in the absence of proof of any other instrument 
to which notice could apply, tliis letter contained all that is required by 
law, and I shall direct the jury accordingly. 

His Lordship directed a verdict for the plaintiff. 

Hance-j for the plaintiff. 

Pickering and Hugh Hill^ for the defendant. 

On a subsequent day, Hugh Hill applied for a new trial, but the court 
refused a rule. 



^44] Sittings in London after Trinity Temiy 1843. 



BEFORE LORD ABINGER, C. B. 



THURNELL t;. SYMONDS. 

A. entered into a written agreement with B. to let him a house for a year, and thereto 
stipulated that if B. expended money in repairing the house, and A. did not at the 
end of the year grant to or procure for B. a lease of the house for seven years, A. 
wuuld repay to B. half the amount of the repairs, not exceeding j£40, within the year. 
B. expended money in repairs, and had paid the workmen, and A. neither granted 
nor procured the lease : — Held^ that B. could not, on a common count for money paid, 
recover the half of the amount of the repairs under the agreement, but that the 
declaration must be special. 

Assumpsit, — The declaration contained common counts for goods sold 
and delivered, money paid, and on an account stated. Pleas — as to the 
goods sold and delivered, a tender; and as to the residue, non assumpsit. 

It appeared that, in the month of September, 1840, the plaintiff and 
defendant entered into a written agreement, (which was given in evidence,) 
by which it was agreed that the defendant should let and the plaintiff 
take the house and premises, No. 4 Aldgate, for a year, from the 29th of 
September, 1841, to the 29th of September, 1842; and that, if the plain- 
tiff should, during that year, expend any money " in repairing and beauti- 
fving" the premises, and the defendant should not, at the expiration of 
that time, give to, or procure for, the plaintiff a lease of the premises for 

The bill having been dishonoured when due, Mr. Williams gave notice of it to the 
bank, who gave notice to the plaintiffs, one of whom wrote the following letter to the 
drawer: — *<To mv surprise, I have received an intimation from the Birmingham and 
Midland Counties Bank, that your draA on A. B. is dishonoured, and I have requested 
them to proceed on the same." Held, that, if there was more than one bill to which 
the letter could apply, it lay on the defendant to prove that fact, in order to show its 
uncertainty: — Held, also, that the letter was a good notice of dishonour. 
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seven years from that time, to be prepared by the defendant's solicitor at 
the expense of the plaintiff, the defendant would repay to the plaintiff a 
moiety of the sum expended by him in repairing and beautifying the pre- 
mises not exceeding JB40. It was proved that, between the 29th of Sep- 
tember, 1841, and the 29th of September, 1842, the plaintiff had expended 
money in repairing the premises, and that he had paid the workmen before 
the bringing of the present action, and that no lease had been granted by 
the defendant, or procured by him for the plaintiff. 

Whateley and Wilks^ for the defendant, objected that the present action 
was wrongly conceived, and that it ought to have been in special assump- 
sit on the agreement.(a) 

* Hoggins J for the plaintiff. — I submit that, as nothing remains to r« . e 
be done on the a^eement, except the mere payment of the money, ^ 
a common count is sufficient. 

LfOrd Abinger, C. B. — It is clear that the plaintiff cannot recover on the 
common count for money paid, as the money was never money paid to the 
defendant's use. The plaintiff must be called. xr^^ ., 

rr • r i.L 1 • x'/r WonSUlt. 

Hoggins, tor the piamtm. 

Whateley and WUles, for the defendant. 

(d) In the case of Spencer v. Parry, 4 N. 4t M. 770, where, by a local act of parliar 
ment, the landlord or receiver of rents, and not the tenant, is rendered liable to pay the 
poor's rates, and by a written agreement, a tenant agreed with his landlord to pay the 
rent clear of all rates and taxes; and afler occupying for some time, the tenant quitted, 
leaving the poors' rates and land-tax unpaid ; the receiver of the rents was compelled to 
pay the rates, and the succeeding tenant the land-tax, which rates and land-tax were 
repaid to them by the landlord. It was held, that the landlord's remedy against the 
ontgoing tenant was on the special agreement, and that he could not recover these sums 
from him as money paid to (he tenant's use; and the declaration containing only the 
common counts for money paid, money had and received, and on an account stated, 
the plaintiflT was nonsuited, and the nonsuit was aAerwards held right by the Court of 
King's Bench. And in the case of Lubbock, Bart,, and OtJters v. Edward Tribe, 
3 M. dc W. 607, where Lubbock & Co., being bankers of the Kellewerris Mining Com- 
pany, received, on account of that company, a check from the defendant, drawn by him 
on the Bank of England, which check being lost by L. 6c Co., the defendant, at the 
request of L. & Co., wrote to the Bank of England, requesting them not to pay the 
check if presented, and the defendant being afterwards requested by L. & Co. to give 
them another check for the amount upon receiving an indemnity for all loss which he 
might sustain by so doing, which the defendant promised to do, and the indemnity was 
accordingly sent, but the defendant wrote to L. & Co. to say that he could not conve- 
niently send the check, but he would take the earliest opportunity of handing them the 
amount. L. &, Co. were called upon and obliged to pay the amount of the lost check 
to the Kellewerris Mining Company; and it was held, that, under these circumstances, 
an action by L. dc Co. against the defendant for money paid or on an account stated 
would not lie, and that the declaration should have beec a special one on the agree- 
ment 



•ROWLAND and Another v. BERNES and Another. [^46 

In an action for selling oil for the hair in bottles and with envelopes resembling ihosfl 
of the plaintiffs, the defendants pleaded that the oil sold by the plaintiffs was prepared 
from oil of an inferior quality, and was useless and valueless, and that the plaintifls 
knew it, and that the oil sold by the plaintiffs was by reason thereof a fraud on ail 
persons buying the same. The plaintiffs replied de injuria : — He^, that, on these 
pleadings, the defendant was entitled to begin. 

Case. — The declaration stated that the plaintiffs did prepare and sell 
certain oil, called Rowland's Macassar Oil, in bottles of a particular make, 
having the words '' Rowland's Macassar Oil for the hair, Hatton Garden, 



46 Smith v. Sleap. M. T. 1843. 

London," on them, which bottles were wrapped in envelopes having cer- 
tain engravings on them : that the defendants wrongfully made a large 
quantity of oil to imitate and resemble the plaintiffs' oil, and .^Id it in bot- 
tles, resembling those of the plaintifis, with the words and letters " Row- 
land's Macassar Oil for the hair, Hatton &j London," on them, the bottles 
being wrapped in envelopes having similar engravings to those of the 
plaintifis. — Plea, that the oil prepared by the defendants was made from 
oil, to wit, oil of almonds, of a good and superior quality, and desirable 
for the purposes for which it was intended to be applied, and that the oil 
which the plaintiffs had been accustomed to sell and did sell in such bottles 
and in such envelopes and with engravings as aforesaid, was prepared from 
oil of bad and inferior quality, and utterly useless and worthless, the plain- 
tiffs well knowing the same to be so, and that the oil which the plaintifis 
had been accustomed to sell, and did sell in manner and form aforesaid, 
was not such as the plaintifis stated and represented the same to be in man- 
ner and form aforesaid ; but, on the contrarv, the said oil which the plain- 
tiffs had been accustomed to sell and did sell in manner and form aforesaid, 
and the sale thereof by them as aforesaid, was, by reason of the premises afore- 
said, a gross fraud and imposition upon all persons buying the same, and 
which the said plaintiffs at the respective times of selling the same as afore- 
said well knew, (concluding with a verification.) Replication, " that the 
defendants of their own wrong, and without the cause and matter of excuse 
*471 *^y them alleged in their said plea, committed the grievances in 
-* the declaration mentioned in manner and form," &c., (concluding 
to the country.) 

Talfourdy Serjt., for the defendants, claimed the right to be^n, as the 
proof of the whole of the allegations of the plea lay on the defendant.(a) 

Thesiger^ for the plaintiff. I submit that, as the plaintiff sues for sub- 
stantial damages, he ought to begin. 

Lord Abinger, C. B. — I think that the defendant is entitled to begin. 

Talfourdy Serjt., for the defendant, opened the defendants' case, and had 
called two witnesses, when 

Lord Abinger, C. B., suggested that the case should be compromised. 

A juror was withdrawn. 

Thesiger and HayeSy for the plaintiffs. 

Talfaurdy Serjt., and Humfreyj for the defendants. 

(a) See the case of Si anion v. Paton and \vife, post. The rule as to the onus proband! 
appears to have been established as early as the reign of Charles the First, as Lord 
Keeper Littleton, in his reports in C. P., Trin.term, 3 Car. l,(p. 36,) says, "In evidence 
al jury fuit dit per curiam que il que affirm le matter in issue doet primerment faire le 
proof al jury.'* 



48*] *First Sitting in London in Michaelmas Term^ 1843. 

BEFORE BARON ALDERSON. 



SMITH V. SLEAP. 

k defendant bad written a letter to Mr. H., the plaintiff's attorney, who stated in evidence 

that he had written a letter in answer to it, which he gave to the defendant at his (Mr. 

H.'s) office on the 4ih of April. This letter of the 4th of April being called for under 

lotice to produce, the defendant*s counsel staled that there was no such letter, and 
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pro|>osed to show by eyidence that Mr. H. had not given his letter to the defendant on 
the 4th of April, at his office, as stated, because the defendant was at another place, 
and also because Mr. H.*s letter was dated on the 6th of April, and was sent by post 
on that day. The Judge received the evidence thus proposed to be given for the de- 
fendant before allowing the plaintiflT to go into secondary evidence of Mr. H.*s letter 
of the 4th of April ; but held, that such evidence was not evidence to the jury, but to 
himself only, and that any part of it which was written evidence should not be read 
by the officer of the court, but should be handed to the judge and then shown to the 
opposite counsel 

Assumpsit for money had and received, with a count upon an account 
stated. Plea, non assumpsit. 

On the part of the plaintiff, a letter written by the defendant to Mr. 
Hudson, the plaintiff's attorney, dated April 4th, 1843, was put in and 
read ; and Mr. Hudson, who was called as a witness for the plaintiiT, stated, 
that he, on the same day, wrote a letter in answer to it, which he gave to 
Mr. Sleap himself, at his (Mr. Hudson's) office in London, on the 4th of 
April, at about noon. Notice had been given to produce this letter of Mr. 
Hudson to the defendant, and on its production being called for, 

Jervisj for the defendant, stated that the defendant had no such letter. 

Crowder, for the plaintiff, proposed to give secondary evidence of the 
contract. 

JerviSy for the defendant — I propose to show, by evidence, that Mr. 
Hudson did not deliver this letter to Mr. Sleap on the 4th of April ; and 
that, in fact, Mr. Hudson did not answer Mr. Sleap's letter till the 6th of 
April, and that he sent his answer by post ; and I propose to give that 
evidence so as to exclude the parol evidence of the ^supposed answer r » . q 
of the 4th ; because, if I do not give my evidence now, I shall not ^ 
be able to exclude the secondary evidence proposed to be given on the 
other side. This course was adopted in a case before Baron Parke, (a) 

Alderson, B. — ^I will now hear any evidence you have to show that 
Mr. Hudson did not deliver his letter to Mr. Sleap on the 4th of April, as 
be has stated ; and I must decide on that evidence without the jury, as I have 
myself to decide all questions whether secondary evidence is admissible 
or not. 

Jervisy for the defendant, put in a letter of Mr. Hudson to the defend- 
ant, dated the 6th of April, and sent through the post-office on that day. 

Mr. Morris, the associate, began to read this letter, which commenced, 
" In answer to your letter of the 4th instant.!' 

Crowder, — This letter should not be read in the hearing of the jury. 

Alderson, B. — As I alone have to decide upon it, I think it should be 
handed to me, and then shown to Mr. Crowder, 

This was done, and Jervis^ for the defendant, called two witnesses, with 
a view of showing that the defendant was at the magistrates' meeting, at 
Brentford, on the 4th of April ; but they stated, that the meeting began at 
noon, •and they were uncertain as to the precise time at which they r»p.Q 
saw the defendant. *- 

Mr. Hudson, in answer to a question put by the learned Baron, stated 
that he wrote two answers to the defendant's letter of the 4th of April, one 
of which he gave into the defendant's own hand on the 4th, and uie other 
he sent by post on the 6th. 

(a) As to the law and practice in criminal cases respecting the reception in evidence 
of declarations in arliculo mortis, and confessions, see the cases of Rex y, Hurk$, 1 Stark* 
N. P. C. 621 ; Rex v. Swatkint, 4 C. & P. 548 : and Rex v. SpiUbury, 7 C. dt P. 187. 

D 
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Alderson, B. I shall receive secondary evidence of the contents of 
Mr. Hudson's letter of the 4th of April. 

Mr. Hudson gave parol evidence of the contents of the letter. 

Nonsuit, with leave to move to enter a verdict for the plaintiff. 
Crowdery and Taprelly for the plaintiff. 
JerviSy and Bramwellj for the defendant. 

On a subsequent day, Crawder obtained a rule to show cause why the 
nonsuit should not be set aside, and a verdict entered for the plaintiff, which 
rule was after argument made absolute ; but the ruling of the learned judge 
as to the point above reported was not questioned. 



^51] * Third SUling at Westminster in Michaelmas Term^ 1843. 

BEFORE BARON ALDERSOK. 



YOUNGE V. HONNER, 

If a witness, who is called to disprove the signature of the defendant to an acceptance* 
states that he believes the signature is not ihat of the defendant, and gives, as his rea- 
son for that belief, the absence or presence of certain peculiarities which he says do 
or do not exist in the genuine signatures of the defendant, the opposite counsel may 
put into his hand a paper unconnected with the cause, and ask if, in his opinion, that 
contains a genuine signature of the defendant; and, if he answer in the affirmative, 
he may then be asked, "Does the signature in this paper, which you say is genuine, 
contain the same peculiarities, or want the same peculiarities, (as the case may be,) 
which you have before stated as your reasons that the signature in dispute is nc' 
genuine V* And, semble, that, if the witness says it does not, it would be competent t; 
lay that paper before the jury that they might judge of that answer. 

Assumpsit by the plaintiff, as endorsee, against the defendant, as acceptor 
of a bill of exchange, dated the 2d day of October, 1840, drawn by Henry 
Younge for J640, payable three months after date to the order of the drawer, 
and by him endorsed to the plaintiff. Pleas, first, that the defendant did 
not accept the bill; and, secondly, that the drawer did not endorse it to 
the plaintiff. 

The acceptance on the bill of exchange was, "Accepted, Robert Honner." 

On the part of the plaintiff, five witnesses were called, who deposed to 
their belief that the acceptance was of the handwriting of the defendant ; 
and on the part of the defendant, several witnesses were called, who de- 
posed to their belief that it was not so ; and one of them stated that he had 
never seen a signature of the defendant written " Robert Honner," as the 
defendant always signed his name " R. W. Honner." 

F. V. Leey for the plaintiff, in cross-examining this witness, put into his 
hands a paper, not at all connected with the cause, which bore the signa- 
ture " Robert Honner," and asked the witness if he believed that to be 
•521 ^^^^^'^ ^y "^^^^ defendant, and the witness said that he believed 
^ that it was so. 

F. V. Lee proposed to ask the witness whether, looking at that paper, 
he would now say that he had never seen a genuine signature of the de- 
fendant without the initials R. W. 

ThesigeTy for the defendant. — I submit that it is not competent to the 
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•then side to test the knowledge of the witness by means of another and a 
genuine instrument which is not in evidence in the cause. In the case of 
Griffiths V. Ivory^ 3 P. & D. 179, where, in a case like the present, it was 
proposed to test the veracity of a witness by putting into his hand a paper 
not connected with the cause, and asking him whether that was of the de- 
fendant's handwriting, the Court of Queen's Bench held that it could not 
be done. 

Alderson, B. — I am of opinion that it is competent to the counsel for 
the plaintiff to test the knowledge of the witness, or rather the value of the 
belief of the witness, as to the genuineness of the signature, which is in 
question ; but I will confer with the other learned Barons on the point. 
[His Lordship, having gone into the Court of Exchequer, which was sit- 
ting in Banco, said:] Neither Lord Jibinger^ nor Baron Parke ^ entertain 
any doubt upon the point. I shall, therefore, as that opinion coincides with 
my own, receive the evidence, and allow the question to be put. 

Humfrey^ for the plaintiff.— I hope that your Lordship will favour the 
bar with the grounds of the decision, as it •appears to be in direct r^eo 
opposition to that of the Court of Queen's Bench in the case of ^ 
Griffiths V. Ivory. 

Alderson, B. — Certainly. The question before the court is, whether, 
after a witness has sworn that he does not believe a certain signature to be 
that of the defendant, and has given as his reason for that behef, the 
absence or presence of certain peculiarities, which he says do or do not 
exist in the genuine signatures of the defendant, it is not competent in 
cross-examination to put another paper into his hands, and, havmg done 
so, then to ask him if that paper, in his opinion, contains a genuine signa- 
ture. If the witness says that it does not, then there must be an end to 
this course of examination as to him, and to that extent I concur with the 
case cited ; but, if he says it is, then I think that it is a very reasonable 
mode of testing the value of his opinion, to put this further question : 
" Does the signature in this paper, which you say is genuine, contain the 
same peculiarities, or want the same peculiarities, (as the case may be,) 
which you have before stated as your reasons that the signature in dispute 
is not genuine ?" If the witness says it does not, then probably it would 
be competent to lay the paper before the jury, that they might judge of 
that answer. It is not necessary for me, however, to decide that now ; 
but if, as is probable, he admits that it does, and gives no good explana- 
tion of that difficulty, then surely it proves that the opinion of the witness 
upon the matter is not of much value, which is the thing to be judged of 
by the jury in deciding upon the issue. In these questions of handwriting, 
dependmg on opinion and belief, in which it is not possible to contradict 
the witness directly, because his belief and opinion are matters only within 
his own breast, it seems to me that any reasonable course of examination, 
tending to show, as this does, that his opinion and belief are rash and 
inconsiderate, ought to be allowed. It is observable that our decision is 
not open to the *difficulty suggested in Griffiths v. Ivory ^ that a r*-^ 
question would be raised on every paper produced as to its gen- ^ 
uineness. I may add, that since consulting the court, I have received a 
note from the other two judges, Mr. Baron Gurney and Mr. Baron Rolfe, 
entirely concurring with this view. The judgment, therefore, that the 
question should be put, is that of the whole court, though I am alom^ 
responsible for the reasons now assigned for it. 
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The question was put. 

Verdict for the plaintiff on the first issue, and for the defendant on 
the second issue.(a) 
Hurnfrey, and F. V, Lee^ for the plaintiff. 
Thesigefy Butt, and Clarksouy for the defendant. 

(a) On the secoDd issae no question of law arose. 



•55] •OXFORD SPRING CIRCUIT, 1843. 



BEFORE MR. JUSTICE ERSKINE AND MR. JUSTICE WIGHTMAN, 



READING ASSIZES. 

{CivU Side.) 

BEFORE MR. JUSTICE ERSKINE. 



REGINA V. The Inhabitants of the Parish of STEVENTON. 

An indictment for non-repair of a highway .stated, that there was a qneen's highway 
for carriages, dtc, ** leading from the town of A. in the county of B., towardis and 
unto the village of E. in the same county/' a part of which was out of repair. The 
part of ihe road charged to be out of repair was a portion of a lane called F. lane ; 
and it was proved that, to go from the town of A. to the village of E. with a carriage, 
a person must go four miles along the C. turnpike road, then all along F. lane, and 
then cross the W. turnpike road, and for a short distance go along a road which goes 
from the W. turnpike road to the village of £. : — Htld^ that the road was not mis- 
described. 

Indictment for not ^ repairing a highway. — The indictment charged, 
^' that, before and on tKe day and year, and during all the time hereinafter 
mentioned, there was, and still is, a certain common and ancient queen's 
highway, leading from the town of Abingdon j in the county of Berks^ to- 
wards and unto the village of East Hendred^ f'n the same cotinty,^^ used by 
and for all the subjects of her majesty and her predecessors, with their 
horses, coaches, &c., to go, retiirn, &c., at their free will and pleasure; 
and that a certain part of the same queen's common highway, situate, 
lying, and being in the parish of Steventon, extending from the west- 
north-west end of a certain lane, &c., [describing it,] now and yet is out 
of repair, and that the inhabitants of the paridb of Steventon ought to 
have repaired it. 

Plea — Not guilty. 
« ^fil *^^ appeared that the portion of road which was charged by the 
J present indictment as being out of repair was a part of a lane 
called Featherbed Lane, which is represented in the sketch by the dotted 
lines. 
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It was further proved, on the cross-examination of Mr. Davis, a sur- 
veyor, who was called for the prosecution, that, to go from Abingdon to 
East Hendred, through Featherbed Lane, with a carriage, a person would 
go from Abingdon along the Chilton turnpike road .for a distance of about 
*four miles, and then go into and along Featherbed Lane, and then r^^^ 
cross the Wantage turnpike road, and then go for a short distance ^ 
along a road which goes from the Wantage turnpike road to the village 
of East Hendred. This witness also stated, that the sketch correctly 
showed the situation of the different roads. 

Carringtonj for the defendants. — I submit that this road is improperly 
described. It is described as being a part of a queen's highway leading 
from Abingdon to East Hendred, whereas, in going from Abingdon to 
East Hendred, a person must not only go along this road, which is a lane, 
but must also ^o four miles along the Chilton turnpike road, cross the 
Wantage turnpike road, and then go along another road from the Wanta^ 
^^mpike road to East Hendred. This road, which has been called Feam- 
erbert Lane, ought to have been described as a highway leading from the 
Chilton turnpike road to the Wantage turnpike road ; and it was held, in 
the case of R. v. St. Weonard^s, 6 C. & P. 582, that, if the road is roi«- 
described, the indictment must fail. 

6 d2 
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Ebsccte, J. — ^That case b renr diflerent from the present, as there a 
part of the road which was a carriage way was described as a bridle way. 

CaningUm, — ^If the description in the present indictment is sufficient, a 
road may be described by teimini however wide ; and a road in Beri^shire, 
running east and west, nugfat be described as part of a road leading from 
Dover to the Land's End. 

Ebskdte, J. — ^I think diat the description of the road is sufficient It 

*o81 ^ ^^^ incorrect, as by this way a person * would go from Abingdon 

'■ to East Uendred; indeed, on the sketch it appears to be the 

nearest way for a carriage to go from the one place to the other; and a 

road is not the less a hidiwa}' because part of it is turnpike road. 

Verdict— guflty. 

Godsoriy and John Gray^ for the prosecution. 

CaningUmj for the defendants. 

In the ensuing term, Carrington applied to the Court of Queen's Bench 
for a new trial, but the court refused a rule. 



REGINA r. The Inhabitants of MILTON. 



Go the trial of an indictmeDt for the non-repair of a highvar, a map of the parish, 
prodaced from the parish che$L, vhich map vas made onder an enclosure act, (which 
was a private act, not printed.) is not receivable in evidence to show the boundaries 
of the parish, withoot proof of the enclosure act; bat it being proved bj the sur- 
veyor who made the map thirty>four years before the trial. That he laid down the 
boundaries of the parish from the information of an old man, then about sixty, who 
went round and showed them to him : — Htld^ thaU on this proof, the map would have 
been receivable as evidence of reputation, if it had been also proved that the old 
man was dead at the time of the trial, but that it was not receivable at all without 
proof of his death. 

iNDicTMEarr for non-repair of a highway. — ^The indictment was in pre- 
cisely the same form as that in the preceding case, and was preferred for 
the non-repair of another portion of the same lane which was the subject 
of the indictment in the preceding case. 

On the part of the defendant, with a view of showing that the road m 
question was not situate in the parish of Milton, Beadon, for the defendant, 
proposed to put in a map of that parish, which was produced from the 
parish chest. 

•591 * Godson^ for the prosecution. — A map from the parish chest 
^ cannot be evidence in favour of the parish. 

TyrwMtt^ for the defendants. — This map was made under the private 
act of parliament, 49 Geo. 3, c. 64, (not printed,) by which this parish 
was enclosed. I am not in a condition to give the act of parliament in 
evidence, as it is strictly a private act, and does not contain any clause, 
either that it shall be judicially noticed, or that copies printed by the 
king's printer shall be received in evidence.(fl) 

(a) A private statute, which does not contain any clause directing how it shall be 
proved, is usually proved by an examined copy of the parliament roll, but it may be 
also proved by an exemplification under the great seal ; and it is laid down by the 
Chief Baron Gilbert, (Gilb. on Ev. 10,) that, *' in private acts, the printed statute book 
is not evidence, though reduced into the same volume with the general statutes, but the 
party ought to have a copy compared with the parliament mil ;" but in the case of 
Btx V. ShaWf 13 Ea. 479, where, on an appeal against a rate made under the Wakefeld 
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•Erskine, J. — I cannot receive this map in evidence. On the [*60 
South Wales Circuit I received in evidence a map *which was p^>^- 
about thirty years old ; it was produced from the Clerk of the *- 
Peace's Office, and I received it without the private act of Parliament 
(an enclosure act) being put in, and the Court of Exchequer held, 
that, without the private act of Parliament, it was not even evidence of 
reputation. 

The evidence was rejected. 

It was proved by Mr. Dymoke, that, in the year 1809, he went over the 

Eoclosure Act, [a private act of Parliament, 33 Oeo. 3, c 11,] the respondent appearing 
to answer the appeal, and admitting, when called upon by the sessions, that he had 
made the rate by virtue of this act of Parliament, a printed copy of which, in the com- 
mon form, was produced by the appellants, and the sessions having thereupon entered 
into the merits of the appeal, and decided upon them, notwithstanding an objection made 
by the respondent that the appellants had not given legal evidence of the jurisdiction 
of the sessions to receive their appeal, for want of proof of the printed copy of the act 
having been examined with the rolls of Parliament, the Court of King's Bench refused 
to quash the order of sessions, which was removed by certiorari, and Lord Ellenborough, 
C. J., said, "In a case like this, the sessions did right in calling upon both parties to 
say whether they claimed to act under the same act of Parliament, and if the respondent 
admitted that he made the rate under the act which was produced, it is in derogation 
of justice, and a disgrace to the administration of the law, to take such an objection." 

With respect to what are private acts of Pariiament, Lord Chief Baron Gilbert lays 
down (Gilb. on Ev. 39) that " the distinction between a general and a particular law is, 
whatever concerns the kingdom in general is a general law, and whatever concerns a 
particular species of men, or some individuals, is a special law, and must be pleaded ; 
a law which concerns the king is a general law." ** A law that concerns all lords is a 
general law ;" ** but a law which only concerns the nobility or lords temporal is a 
particular law;" "what relates to all offices in general is a general law;" "but if it 
relates to particular persons, as to sheriffs, it is a particular law, as the 23 H. 6, c. 10." 
[See the case of Samuel v. Evatu, cited infra as to this statute, which relates to bail 
bonds.] " What relates to all spiritual persons is a general law ;" "but what relates to 
one set of persons is particular, as the act of 1 Eliz. of bishops' leases. An act that 
comprehends all trades is general, because it relates to traffic in general ; but an act 
that relates only to grocers and butchers, dec, is particular. If the point of law be 
never so special, yet, if it relates equally to all, it is a general law ; but a law relating 
to some counties or parishes is special." 

Mr. Siarkie (Law of Ev. vol. 1, p. 231, n. (e) ) says, that " if a private statute be 
recognised by a public act, it will afterwards be judicially noticed, as the statute of 
bail bonds, 23 Hen. 6, c. 9, which at all events became a public statute when the statute 
4 dc 6 Anne, c. 16, s. 20, made the bond assignable." Samuels v. Etfaru, 2 T. R. 575. 
And it is said by the same learned author, (Ibid. p. 231,^ that," where a statute is not in 
express terms made a public statute, it is still such, with a view to evidence, if it be of 
a general and public nature, affecting all the king's subjects; and therefore it has been 
ruled at the Assizes (by Mr. Justice Chambre) that a statute, as far as it related to a 
public highway, was to be considered as a public statute." " But a private act, that 
concerned Rochester Bridge, though printed by Rastal, was not allowed in evidence. 
(L. E. 89, pi. 14, tam qu.) A private enclosure act, containing clauses respecting 
public highways, is as to those clauses a public act. (/?. v. Utitrby, Lincoln, Sp. Ass. 
1828.) L. C. B. Parker permitted the printed statute concerning the College of Physi 
cians to be read from the printed statute book, printed by the king's printer. (Gilb. oq 
Ev. ID, 13.) A very learned opinion, given by Mr. Justice Holroyd when at the bar, 
that an act of Parliament, although in other respects private, is, as regards a public 
highway, to which it refers, to be considered a public act, has, in many instances, been 
acted upon by magistrates at the sessions. In a late case, R. v. Sionebeekup^ York 
Summer Ass. 1839, on an indictment for obstructing a public way, Baron Maule re- j 
ceived an award under a local enclosure act, in evidence so far as regarded a public 
highway set out under the award." " It is said that the act of Bedford Levels, and that 
for rebuilding Tiverton, are, from the publicity of the subject-matter, public acts, and 
that a printed copy may be given in evidence. (B. N. P. 225, per Holt, C. J.. 12 Mod. 
216.) On the other hand, an act of Parliament, private in its nature, is not made admis- 
sible in evidence against strangers by the general clause declaring it a public act, 
which only applies to the forms of pleading, and does not vary the general nature and 



62 Reg. v. Lawes. O. S. C. 1843. 



•62] 



parish of Milton to make this map for *the enclosure ; and that an 
old man went round with him, and showed him the boundaries oi 
the parish ; and that, from that old man's information, he laid down the 
boundaries on the map. 

Godson. — I submit that this is not evidence. 

Erskine, J. — If the old man is dead, I shall receive the evidence as 
evidence of reputation. 

TyrwkUt, — We cannot give distinct evidence that the old man is dead, 
as it is not now known who he was. We can only show that he was an 
old man in the year 1809. 

Mr. Dymoke stated, that the old man appeared, in the year 1809, to be 
about 60. 

EasKiNE, J. — I think that, on this evidence, I cannot hold that the old 
man may not be living, and, if he be, the proposed evidence of reputation 
is not receivable. 

The evidence was rejected. 

Verdict — Guilty. 

Godson^ and John Gray^ for the prosecution. 

TyrwhUty and F. V. Lee^ and Beadonj for the defendants. 



REGINA v. LAWES and JAMES. 

An indictment for a misdemeanor, which charges that the prisoner tinlawfally broke 
and entered the dweUing--house of K. P., " with intent the goods and chattels in the said 
dwelling-house, then and there being, then and there feloniously to steal, take, and 
cany away/' is good, although it does not state whose goods the prisoner intended 
to steaL 

Misdemeanor. — The indictment charged that the prisoners, " On the 
22d day of August, 1842, with force and arms, at the parish of Moulsford, 

operation of the act. A power in an act to levy tolls on all persons using a particular 
navigation is not sufficient to make it a public act as against strangers. (Breitr. 
Bealet, M. & M. 417.)" 

It is slated by Mr. Phillipps, in some of the earlier editions of his Law of Ev, part 3, 
ch. 1, that " this distinction between public and private acts is not applied in collections 
of the English statutes at large to any statutes previous to those of Richard the Third. 
From that period the distinction commences in the several tables prefixed to the respec- 
tive collections ;" but it is stated by Mr. Raithby, in his edition of the statutes, in his 
preliminary observations on the statutes of the reign of Richard the Third, (vol. 2, 
p. 688,) that '* two errors have generally prevailed respecting the statutes of this reign ; 
first, that they afford the earliest instances of the distinction between public and private 
acts; and secondly, that they were originally published in English. It will appear, by 
a reference to the series of notes given in this edition at the head of the several years, 
that many acts were made in every Parliament, from the time of Edward I, which 
related merely to individuals, and many even of a public nature, not contained in the 
statutes as proclaimed or published. The statutes of King Richard 3 were printed and 
published in French immediately after their being passed.*' And it is stated by the Com- 
missioners on Public Records (App. to 1st Rep.) that, ** in the 3Ist year of Henry B, 
the distinction between public acts and private acts is, for the first time, specifically 
stated on the enrolment in Chancery.'' As to those local and personal acts of Parlia- 
ment which are to be judicially noticed, see the case of Formanv. DaweSf Car.& M. 127; 
and as to the proof of private acts of Parliament, of which copies, printed by the king's 
printer, may be given in evidence, see the case of Greneold v. Kempy Ibid. 635. As to 
limitation of actions, and costs under " any act or acts commonly called public local 
and personal or local and personal;" or " any act or acts of a local and personal nature," 
and as to the abolition of the pleading of the general issue, and the giving special 
matter in evidence under such acts, see the stat. 5 & 6 Vict. c. 97. And as to notices 
of action being given, in all cases, where required, ''one calendar month, at least, 
before any action shall be commenced," see the same stau, sect 1 
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in the county aforesaid, the dwelling-house of Richard Parsons, tliere 
situate, * unlawfully did break and enter, and then and there unlaw- p«/«o 
fully were in the said dwelling-house of the said Richard Parsons, I- 
with intent the goods and chattels, in the said dwelling-house then and 
there being, then and there feloniously to steal, take, and carry away, 
gainst the peace, &c. 

The prisoners were convicted, and it was objected by Pricey for the 
prisoners, that the indictment was bad, as it did not state whose goods the 
prisoners intended to steal. 

Erskine, J., (having conferred with Wightman, J.) — My brother 
WiGHTMAN concurs with me in thinking that the indictment is sufficient. 

J' J^erys Williams j for the prosecution. 

PriiXy for the prisoners. 



REGINA V. WILLIAM CREED. 

If a person, whose duty it is to receive money for his employer, receive money and 
render a true account of all the money he has* received, he is not gailty of embezzle- 
ment, if he absconds and does not pay over the money ; bat if he had received the 
money and had rendered an account in which it was omitted, this would be evidence 
to show that he had embezzled the amount. 

The collector of a water company, as was his practice, gave the prisoner, who was tne 
turncock, three receipts for water-rents, desiring him to receive the amounts. On a 
subsequent day, the collector asked the prisoner if he had received the amounts, 
when he said, that he had, and would pay them over on the following Monday; instead 
of which, he absconded : — Held, no embezzlement. 

Embezzlement. — ^The first count of the indictment charged, that the 
prisoner, being a servant of " The Reading Waterworks Company," had 
embezzled the sum of 8$.{a) The second and third counts charged the 
prisoner *with having embezzled the sums of 10^. and 1$. The p«g^ 
fourth count charged the prisoner with having embezzled a half- ^ 
sovereign ; and me fifth count was for a larceny. 

It was opened by Beadan^ for the prosecution, that ^^ The Reading 
Waterworks Company" was a corporation established by an act of Parlia- 
ment,(6) and that the practice was for Mr. West, the company's collector, 
to collect the water-rents in advance; but that where parties did not 
pay him after two or three calls, the receipts for their water- rents were 
given by Mr. West to the prisoner, who was the turncock of the company ; 
and if the payments of the rent were not made to him, the supply of water 
was cut off. In the month of February, 1843, receipts for the several 
sums mentioned in the indictment were given by Mr. West to the prisoner, 
for him to receive the sums due from the parties named in them for water- 

• 

(a) By the stat. 7 & 8 Geo. 4, c. 29, s. 48, it is enacted that " except where the offence 
shall relate to any chattel, it shall be sufficient to allege the embezzlement to be of 
money, without specifying any particular coin or valuable security ; and such allega- 
tion, so far as regards the description of the property, shall be sustained, if the offender 
shall be proved to have embezzled any amount, although the particular species of coin 
or valuable security of which such amount was composed shall not be proved; or if 
he shaU be proved to have embezzled any piece of coin or valuable security, or any 
portion of the value thereof, although such piece of coin or valuable security may have 
been delivered to him in order that some part of the value thereof should be returned to 
the party delivering the same, and such part shall have been returned accordingly." 

(6) The Stat. 7 Geo. 4, c. zzxiii., loc. &, pers., amended by the stat. 5 dt 6 Wili. 4, 
f zciz., loc. dc pers. 
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rent ; and on Saturday, the 12th of February, Mr. West asked the prisoner 
if he had received these sums, ^hen the prisoner replied that he had re- 
ceived them, and would pay them over to him on the following Monday ; 
the prisoner, however, did not do so, either on that day or the next, and 
on the Wednesday Mr. West went to the house of the prisoner, and found 
that he had absconded. 

Erskine, J. — If the prisoner rendered a true account of the money he 
had received, it is no embezzlement ; if he had received these sums, and 
*651 ^^^ rendered an account *in which the sums were omitted, it would 
-' be evidence to show that he had embezzled the amount. 

His lordship directed an acquittal. 

Verdict — ^Not guilty.(a) 

BeadoTiy for the prosecution. 

CarringtoTiy for the prisoner. 

(a) See the cases of Rex r. Hodgion, 3 C. & P. 422 ; and Reg, v. Norman^ C. «& Mar. 501. 



REGINA V. BOYNES. 

An indictment on the stat 5 & 6 Will. 4, c. 62, s. 13, for making a false declaration before 
a magistrate, stated, that, by the rules of a benefit society, any full free member of it 
who sustained a loss by an accidental fire was to be indemnified to the extent of £15, 
on making a declaration before a magistrate verifying his loss, and that the defendant 
was a full free member of the society, and had made a false declaration before a 
magistrate, that he had sustained a loss by fire. On the trial, the rules of the society 
could not be proved. But held that the allegations in the indictment respecting the 
rules might be rejected as surplusage, as the offence of the defendant, in making the 
false declaration as to the fire, would be an offence within the statute, if no such 
benefit society had ever existed. 

The 18th section of the stat 5 &, 6 Will. 4, c. 62, which enables magistrates to receive 
voluntary declarations instead of oaths, extends to declarations generally, and is not 
confined to declarations with respect to the confirmation of written instruments, or 
allegations, or proofs of debts, or of the execution of deeds, or other matters cjusdem 
generis. 

Where a person is indicted for having made a false declaration as to a fire having 
taken place at his house, evidence may be given, that, with the declaration, he sent 
a certificate, which stated the fire to have occurred, and that the signatures to that 
certificate are all forgeries, as this evidence may go to show that the declaration was 
wilfully false. 

To give evidence of the transcript of the rules of a benefit society enrolled at the office 
of the clerk of the peace, by proof of an examined copy of it, the witness who ex- 
amined the copy with the transcript must prove that he examined the copy of all the 
rules with the transcript. 

Indictment on the stat. 5 & 6 Will. 4, c. 62, s. 13, for making a false 
declaration before a magistrate. — The first count of the indictment stated, 
that the defendant was a full free member of a benefit society, called the 
Royal Standard, the rules of which society were duly confirmed and certi- 
fied, and a transcript of them filed with the clerk of the peace, (under the 
stat. 4 & 5 Will. 4, c. 40, s. 4,) and that, by the 24th rule of that society, 
•661 ^^ ^^^ provided, *that, if any full free member should have his 
-* property destroyed by fire, he should produce a certificate, signed 
by two or more respectable householders, that it was, to the best of their 
belief, accidental ; and that, if the property was not insured, the society 
would indemnify him to the extent of jei5, such claim to be authenticated 
a solemn declaration before a magistrate ; and that William Wright 
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wztf treasurer of the society ; that the defendant, designing to obtain from 
William Wright the sum of 21, I8s, for a loss by fire, which he had falsely 
alleged he had sustained, maae a declaration before Samuel Chase, Esq., 
the mayor of Reading, (he being competent authority, &c.,) and, by his 
said declaration, did solemnly declare that he was a full free member of the 
society, and that he had sustained a loss by fire, which had accidentally 
broken out in his dwelling-house, situate in Whitley street, in the borough 
of Reading, to the amount of 12/. 18s, ; and that he had forwarded to the 
society a certificate, as required by the 24th article of their rules ; and that 
the defendant wilfully and corruptly made the declaration, knowing it to 
be untrue in this material particular following, that is to say, well knowing, 
in truth and in fact, that he had not sustained the loss of any property by 
fire, as in the said declaration was mentioned, to the amount of 12/. 18$., 
or to any other amount whatever, against the form of the statute, &c. 

The second count was precisely similar to the first, except that it stated 
Samuel Panninter and others to be trustees of the society, instead of stating 
William Wright to be treasurer. The third and fourth counts were pre- 
cisely similar to the first and second, except that in each the sum of 21. iSs. 
was inserted instead of 12/. I85.(a) 

It was opened by Tyrwhitt^ for the prosecution, that *there r^g- 
was a benefit society, called the Royal Standard Benefit Society, ^ 

(a) The fourth count of the indictment is in the following form : — ** And the jurors, 
&c., do further present, that before and at the time of the committing of the offence 
hereinafter next mentioned, the said J. B. had been and was admitted and then was a 
fuU free member of a certain society, called the Royal Standard, held at the Black Prince 
Tarern, in Chandos street, Covent Garden, in the county of Middlesex, and established 
in conformity with a certain act of Parliament made and passed in the tenth year of the 
reign of his late majesty King George the Fourth, intituled 'An act to consolidate and 
amend the laws relating to friendly societies ;* and that the rules, orders, and regulations 
of the said society were and had been before that time duly confirmed and certified, 
according to the directions of the said last-mentioned act of Parliament, as amended by 
a certain other act of Parliament made and passed in a certain session of Parliament 
held in the fourth and fiflh years of his late Majesty King William the Fourth, intituled 
* An act to amend an act of the 10th year of his late Majesty King George the Fourth, 
to consolidate and amend the laws relating to friendly societies,' and a transcript of 
which said rules, orders, and regulations of the said society, so confirmed and certified 
as aforesaid, had been filed with the clerk of the peace in and for the said county of 
Middlesex, with the rolls of the sessions of the peace of the said last-mentioned county, 
pursuant to the said act of Parliament lastly above mentioned; and that, by the 24th 
article of the said rules, orders, and regulations, it was provided, that, should any full 
free member of the said society have his goods, tools, or other property destroyed by 
fire, and make a claim on the said society on account thereof, he must produce a certi- 
ficate signed by two or more respectable householders in the parish or place where the 
damage or loss was sustained, that, to the best of their knowledge and belief, the said 
fire was not wilfully occasioned by such member; and that, if the property so destroyed 
was not insured, the society would indemnify him to any amount not exceeding £15, 
such claim to be authenticated by a solemn declaration before a magistrate. And the 
jurors, Ac, do further present, that, before and at the time of committing the offence 
hereinafter next mentioned, one Samuel Parminter and others were then and there 
trustees of the said society, and that the said John Boynes, on the said day and year in 
this count first mentioned, resided in a certain place called Whitley street, in the said 
parish of 8t. Giles, in the borough of Reading, in the said county of Berks. And the 
jurors, Sec., do further present, that the said John Boynes afterwards, to wit, on, dec, 
at, &c., was then and there minded and designing to obtain, from the said Samuel Par- 
minter and others, the sum of 2/. 18«. claimed by the said John Boynes to be justly due 
and payable to him as such full free member of the said society, for and iu respect of a 
certain loss of certain furniture and property of him, the said John Boynes, by fire, which 
he, the said John Boynes, had falsely alleged in writing that he had sustained ; and that 
it thereupon became and was material and necessary for the said John Boynes, in the 
further prosecution of the said design, to confirm and authenticate his aforesaid decla- 
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•68] 5^'^ a* the Black Prince Tavern, in Chandos •street, Corent-gar- 
den ; and that, by the 24th rule of that society, it was declared, 
•69] ^^^ 1^ ^^y fill! free member of •that society should have his good5 
or other property destroyed by fire, and a claim was made on the 
society m respect of it, he should produce a certificate, signed by two or 
more respectable householders in the place where the loss was sustained, 
tnat, to the best of their belief, the fire was not wilfully occasioned by such 
member ; and, if not insured, the society would indemnify him to any 
amount not exceeding jei5, such claim to be authenticated by a solemn 
declaration made before a magistrate. The defendant was a full free mem- 
ber of tins society, and, on the 19th of October, 1842, he sent a letter, 
stating that his goods had been destroyed by fire, and enclosing two papers, 
the one purporting to be a claim for 12/. 18s., the amount of his loss, with 
a certificate signed by five persons verifying it; the other being a solemn 
declaration, made under the stat. 5 & 6 Will. 4, c. 62, s. 18, before Mr. 
Chase, the mayor of Reading, statmg that he had sustained a loss by fire, 
which had occurred at hb house on the 8th of October, to the amount of 
12L IBs. It would be proved that there had been no fire at all at his 
house, and that the solemn declaration, which had originally stated the loss 
to be 2/. 18s., had been altered to 12/. 18s. ; and it would be also proved 
that all the signatures to the certificate were forgeries. 

On the part of the prosecution, Mr. James Hunter was called. He 
said, ^^ I am secretary to the Royal Standard Society. I produce a copy 
of the rules of the societv. I went to the clerk of the peace's office of the 
county of Middlesex, and I saw the transcript of the rules of the society, which 

ration and pretended claim, by making a solemn declaration before one of her Majesty's 
justices of the peace competent by law to take and receive the same. And the jurors, 
iiCs do further present, that the said John Boynes aflenrards, to wit,on,dtc., at, ^., did 
go before one Samuel Chase, Esq., then and there being mayor of the said borough of 
Reading, in the county aforesaid, and then and there being one of her Majesty's justices 
of the peace in and for the said borough ; and did then and there, and within the said 
borough, voluntarily make and subscribe a declaration before the said Samuel Chase, 
he the said Samuel Chase then and there being within the said borough, and having 
sufficient and competent authority to take and receive within the same such declaration 
80 voluntarily made by the said John Boynes in that behalf, according to the form in the 
schedule annexed to a certain act of Parliament made and passed in the session of Par* 
liament held in the fifth and sixth years of the reign of his late Majesty King William 
the Fourth, intituled 'An act to repeal an act of the present session of Parliament/ 
[seuing out the title of the staL 4 dt 5 Will. 4, c. 62,] and that the said John Boynes then 
and there, by his said declaration so then and there made by him within the said 
borough of Reading, under and by virtue of the said last-mentioned act of Parliament, 
did solemnly declare, among other things, before the said Samuel Chase, then and there 
having such sufficient and competent authority as aforesaid, in snbstance and to the 
effect following; that is to say, that he, the said John Boynes, was a member of the 
said society so held at the Black Prince Tavern, Chandos street, Covent Garden, in the 
county of Middlesex as aforesaid ; and that he, the said John Boynes, had sustained a 
loss of various articles of furniture, and other property, by a fire which accidentally 
^roke out in his dwelling-house, situate in Whitley street, in the said parish of St. 
Giles, in the said borough of Reading, on the 8th day of October then next preceding, 
to the amount of 2^ 18*. ; and that he, the said John Boynes, had forwarded to the said 
society a certificate, as required by the 24th article of the rules of the said society, 
hereinbefore recited; and so the said jurors do further present, that the said John 
Boynes did then and there, wilfully and corruptlyrmake and subscribe the said declara- 
tion, knowing the same to be untrue in this material particular following, that is to say, 
well knowing in truth and in fact that he, the said John Boynes, had not sustained the 
loss of any furniture, or any property, by any such fire as in his said declaration was 
tinned, to the aforesaid amount of 22. 18f.,or to any other amount whatever, against 
^ of the statute in such case made and provided, and against the peace of our 
Queen, her crown and dignity." 
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is there enrolled. I examined that transcript with the copy of the rules I 
now produce." In his cross-examination he said, ^' I only examined the 
24th rule as contained in my copy with the transcript at the clerk of the 
peace's office. I did not compare my copy of the other rules with the 
transcript." 

Carringiony for the prisoner. — I submit that this is not an •ex- 
amined copy of the transcript of the rules enrolled with the clerk of 
the peace, as the witness has not compared the whole of the rules contained 
in his copy with the transcript. An examined copy ought to be an examined 
copy of the whole document, except in the case of a parish register or the 
like, when the single entry is in effect the whole document so far as it 
relates to the subject-matter in question. In the present case it may 
well be that some of the other rules may control the effect of the 24th rule, 
which the witness examined. 

Erskine, J. — I think that the whole ought to have been compared by 
the witness. To prove the transcript of the rules, either the original 
transcript should have been produced from the clerk of the peace's office, 
or an examined copy of the whole of it, which this is not. 

The evidence was rejected.(a) 

Tyrwhitty for the prosecution. — I submit that the indictment is sufficient 
even without the allegations as to the society. 

Carrington, — Does your lordship think that the stat. 5 & 6 Will. 4, c. 62, 
s. 18, extends to any declarations except those mentioned in the preamble 
to that section, and those relating to matters ejusdem generis ? 

Erskine, J. — The 18th section of the stat. 5 & 6 Will. 4, c. 62, is not 
confined to cases of voluntary declarations with respect to the " confirma- 
tion of written instruments or allegations, or proof of debts, or the execu- 
tion of deeds or other matters" mentioned in the preamble, which might 
perhaps mean matters ejusdem generis, but it extends to declarations gene- 
rally.(6) If there is enough on the face •of this indictment to show r»„^ 
that an offence was committed without any reference to the society ^ 
or to its rules, that will be sufficient ; and I think that that is so ; and utile 
per inutile non vitiatur. 

Carrington. — Every count in the indictment refers to this society, ard 
avers that the society had certain rules. 

Ebskine, J. — But all that may be rejected as surplusage, if the indict- 
ment would be sufficient without it. Ihe offence of the present defend&nt 
would be equally within the act, if no such society had ever existed. 

Mr. Hunter produced and put in a letter which he received from Ihe 
prisoner, stating a loss by fire to the amount of 12/. 18^., and what pur- 
ported to be a certificate signed by five persons who lived near him, certi- 
fying that, to the best of their belief, the fire was accidental. 

It was proved by Mr. Wells, the assistant clerk to the magistrates, that 
he wrote the declaration, which was made in his presence by the defendant 
before the mayor, and that the sum then mentioned in it was 21. 18s. ; but 
that the worcl "two" had been afterwards blotted and altered to look 
like " twelve," and the figures " 12/. 18*. Od." added at the bottom of the 
paper 

(a) See the case of Reg. v. Chrinian, Carr. 6l M. 388. 

(6) As to the enacting part of a statate not being limited or restrained by the preamble. 
see the eases of Meg. v. Marks, 3 Ea. 157; Rex y. Brodribb, 6 C. iSc P. 571 ; and Rex v. 
Tiwiass, Ibid. 596. 

▼OL. I. 7 £ 
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The declaration was put in ; it was as follows : — 

^^ I, John Boynes, do solemnly and sincerely declare that I am a member 
of the Royal Standard Benefit Society, held at the Black Prince Tavern, 
Chandos street, Covent Garden, in the county of Middlesex ; that I have 
sustained a loss of various articles of furniture and other property by a fire, 
which accidentally broke out in my dwelling-house, situate in Whitley street, 
in the parish of St. Giles, in the borough of Reading, on the 8th day of 
October instant, to the amount of twelve pounds and eighteen shillings. 
»-2i -^.nd I do declare that I have forwarded to the said 'society a cer- 
J tificate, as required by the 24th rule of the said society. And I 
make this solemn declaration, conscientiously believing the same to be true, 
and by virtue of the provisions of an act made and passed in the 6th year 
of the reign of his late Majesty King William the Fourth, intituled " An 
act to repeal," &c. [setting out the title of the stat. 5 & 6 Will. 4, c. 62.] 

" John Boyites. 

" Taken and solemnly declared before me, the seventeenth day of Octo- 
})er, 1842. 

" Samuel Chase, 
" jei2 18s. Od. Mayor of Reading, Berks." 

The certificate was as follows : — 

" We, the under sign^ do hereby certify, that, to the best of our believe 
and knowledge, that the fire that took place at Mr. John Boynes, of No. 
19, Withley street^ on Saturday, October 8th, was occasion quid by acci- 
dent. 

" Wm. Berkshire, Withley street. 

« T. Smith, 20, Withley street. 

" W. Annett. 

" T. HoLDEN, Southampton street. 

" V. Shaw." 

Tyrwhitt^ for the prosecution, proposed to call the several persons whose 
names purported to be signed at the foot of the certificate, to prove that the 
signatures were forgeries. 

Camw^/on, for the defendant. — I submit that this evidence is not receiv- 
able. The question here is, whether the defendant made a false declara- 
tion, and on that question it is perfectly immaterial whether the names to a 
certificate are genuine or not. 

Erskine, J. — I must receive the evidence, as it may go to show that 
the declaration was wilfully false. 

The evidence was received. 
«^qi ^Evidence was given to show that there had been no fire at the 
^ defendant's house. 

Verdict — ^guilty.(a) 

Tynohitty for the prosecution. 

Carringtoriy for the defendant. 

(a) As to the administering of oaths hy a magistrate, in cases where they ongnt not to 
be administered, contrary to the 13th sect, of the stat. 5 & 6 Will. 4, c. 62, see the casa 
of Reg, V. Nott, Eiq., Car. & M. 288 ; and 12 Law J., N. 8., Mag. Ga. 143. 
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{Croum Side.) 

BEFORE MR. JUSTICE WIGHTBCAN. 



REGINA V. PAICE. 

On ai jDdictment on sect 2 of the stat 7 Will. 4 dt 1 Vict. c. 89, for the capital offence 
of setting fire to a dwelling-honse, some person being therein, (the indictment not 
charging any intent to injure or defraud any person,) the prisoner cannot be convicted 
of the transportable oflence of setting Qre to the house, under sect. 3 of that statute, 
as an allegation of an intent to injure or defraud some person is essential to an 
indictment under sect 3 of that statute. 

Arson. — ^The indictment, which contained only one count, charged that 
the prisoner, on, &c., at, &c., '^ feloniously, unlawfully, and maliciously, 
did set fire to a certain dwelling-house of John Sloper, clerk, there situate, 
the said John Sloper and Clementina. Georgina, his wife, then and there 
being therein, against the form of the statute,'' &c. 

It appeared that the fire occurred at between seven and eight o'clock on 
the evening of the 7th of February, 1843, but it was not distinctly proved 
that either Mr. or Mrs. Sloper were in the house at the time of the fire. 

*Selfej for the prisoner. — This indictment is framed on the statute r«^j 
7 Will. 4 & 1 Vict. c. 89, s. 2, by which it is enacted, " that whoso- ^ '^ 
ever shall unlawfully and maliciously set fire to any dwelling-house, any per* 
son being therein^ shall be ^ilty of felony, and, being convicted thereof, shall 
sufier death ;" and in an mdictment so framed, I submit that he cannot be 
convicted of the transportable offence of setting fire to the house under the 
third section of that statute ; as, to constitute tiie felony under that section 
of the statute, it must have been committed with intent to ^' injure oi 
defraud" some person, which is not alleged in this indictment, that being, 
as I submit, a material allegation. 

WiGHTMAN, J. — There is no allegation here of an intent to defitiud oi 
injure any person, which is essential to an indictment on the third section 
of this statute. If the case cannot be sustained on the second section, it 
must on this indictment fail altogether. 

Verdict — ^Not guilty. 

F. V. Lee^ and KeoHngj for the prosecution. 

Selfe^ for the prisoner. 
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{Crovm Side,) 

BEFORE MR. JUSTICE ERSKINE. 



REGINA V. SAVAGE and PENN. 

If it is moved, on the part of the prosecution in a case of felony, to pat off the trial, on 
the groand of the absence of a material witness, who has not made a deposition before 
die committing magistrate, the judge will require an affidavit stating what points the 
witness is expected to prove, in order that be may form a judgment as to the witness 
being material or not 
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Ad affidavit of a surgeon, that the witness is the mother of an nnweaned child, which 
is afflicted wiih inflammation of the lungs, and that the child could neither be brought 
to the assize town nor separated from its mother without danger to its life, is sufficient 
ground for the absence of the witness, in order to found a motion to postpone the triaL 

The prisoners had been committed on a charge of stealing notes of the 
Famham Bank from the person of William Broomhead. 

Keating, for the prosecution, moved to postpone the trial till the next 
assizes, on the ground of the absence of a witness named Eliza Moorston. 
He moved on two affidavits, one of which was the affidavit of Mr. Clark, 
a surgeon at Famham, which was swoni before Mr. Holiest, a commis- 
sioner for taking affidavits in the Court of Queen's Bench, which stated 
^'that he hath attended the child of Eliza Moorston, of Famham, aforesaid, 
widow, for three days now last past ; that the said child is now suflering 
from inflammation of the lungs, and anv exposure of such child to the air 
would endanger the life of the said child. That the said child is about 
seven months old, and b now suckled by the said Eliza Moorston, the 
mother ; and, further, that any separation of the mother from the child 
would likewise endanger the life of the child ; and, moreover, that the 
attendance of the said Eliza Moorston, at the Oxford Assizes, on Monday, 
the 27th instant, is, under the circumstances, impossible :" the other being 
the affidavit of Mr. Percival Walsh, the solicitor for the prosecution, in 
which he stated that he had seen the child of Eliza Moorston, on the 2i5th 
of February, and that the child was very ill, and that he was informed by 
«.^g-| Mr. Clark that *the brindng the child to Oxford, or the separating 
^ it from its mother, would be dangerous to its life ; and that Eliza 
Moorston was a material witness for the prosecution. 

Erskine, J. — Has a bill been found by the grand jury ? 

Keating, — It has not yet been presented. 

Erskine, J. — It would be better to send the case first before the grand 
juns and, if a true bill is retumed, to renew the application. 

The grand jury having retumed a true bill against the prisoner, Keating 
renewed his application to postpone the trial. 

Erskine, J. — As the witness on whose absence the motion is founded 
was not examined before the magistrates, I am not able to form an opinion 
from the depositions before me, whether the evidence expected to be given 
by her is material or not. I must, therefore, have the fact of her testimony 
being material to the ends of justice verified by an affidavit as to what she 
rs expected to prove. If that be supplied, I shall ^rant the application, 
as I consider the statement of the surgeon amply sufficient to account for the 
absence of the witness. 

A further affidavit of Mr. Percival Walsh was afterwards put in, in which 
he stated " that the evidence of Eliza Moorston, of Famham, in the county 
of Surrey, widow, is most material on the part of the prosecution, as she 
stated to this deponent she could prove that, on the 22d day of September, 
1841, the said Eliza Moorston paid to William Broomhead, whose body 
was found dead at Blackthorn, in the county of Oxford, on the 11th day 
of October, 1841, the sum of eight pounds and thirteen shillings, consist- 
«771 '"o ^^ ^ ^^ ^^^^ ^f ^^ Famham Bank, numbered 632, *which 
^ identical note appears to have been paid away by the prisoner, 
Ezekiel Savage, on the 13th day of the said month of October. And this 
deponent further saith, that the said Eliza Moorston is the only witness 
who can prove the said note to have been so paid to the said William 
Broomhead, as aforesaid." 
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Erskike, J., on these affidavits, ordered the trial to be postponed till 
the next assizes, and that the prisoners might be admitted to bad. 
Keating and 6. K. Rickards^ for the prosecution. 
Price^ for the prisoners. 



REGINA V. POLLY and BOWELL. 

The alterations made in the law with respect to barglary by the stat 7 Will. 4 and I Vict 
c 86, as to the hours, and as to the punishment, do not make it necessary for an in- 
dictment for that offence to conclude contra formam statuti, as the alteration with 
respect to the hours does not alter the offence, and the mere diminution of the punish- 
ment does not make that conclusion necessary. 

Burglary. — ^The indictment was in the usiial form, and charged that 
the prisoners, on the 1st October, 1842, in the night-time, broke and en- 
tered the dwelling-house of John Langston, at Iffley, with intent to steal 
his goods, and stole a piece of cheese and other articles, his proper^. The 
indictment did not conclude '^ against the form of the statute." The jury 
found the prisoners guilty. 

F. V. Lee, for the prisoners. — I submit that the judgment in this case 
ought to be arrested, because the indictment does not conclude '^ against 
the form of the statute." Before the stat. 7 Will. 4 & 1 Vict. c. 86, s. 4, 
burglaiy consisted in breaking into a dwelling-house in the night-time : 
and at common law, if there was light enough to discern a man's features, 
it was not burglary ; but by the stat. 7 Will. 4 & 1 Vict. c. 86, it is enacted, 
that for the ^purposes of burglary the night shall be considered to r«^r^ 
commence at nine, p. h., and to conclude at six, a. m., on the next ^ 
day — the effect of this being, that that which was formerly not burglary is 
made so now, because where a party now breaks into a house in the mid- 
dle of summer, at a little before six, a. m., it is burglary, which it would 
not have been at common law. The statute therefore creates a new species 
of burglary. By the common law burglary was a capital offence ; and by 
the stat. 7 & 8 Geo. 4, c. 29, s. 11, persons guilty of burglary were to suf- 
fer death ; but by the stat. 7 Will. 4 & 1 Vict. c. 86, s. 3, burglary is now 
punishable with transportation or imprisonment ; and I submit that, as the 
punishment of the offence is altered by statute, the indictment must, on 
that ground, conclude '^ against the form of the statute." It is laid down 
by Mr. Archbold,(a) that, " where a statute either creates the offence 
altogether, or makes an offence at common law an offence of a higher na- 
ture, (as, for instance, where it makes a misdemeanor a felony,) an indict- 
ment for the offence must conclude, ^ contra formam statuti.' If the statute 
do not make it an offence of a higher nature, but merely increase or other- 
wise alter the punishment, &c., (as, for instance, perjury, under stat. 5 Eliz. 
c. 9,) the indictment, in order to bring the offence within the statute, must 
conclude * contra formam statuti ;' but if it do not so conclude, it may still 
be a good indictment for the offence at common law ; or if the statute be 
merely declaratory of an offence at common law, (as high treason for in- 
stance,) without adding to or altering the punishment^ &c., an indictment 
for the offence may conclude ' contra formam statuti,' or as at common 
law." For these propositions Mr. Archbold cites Lord Hale's Pleas of 
the Crown.(6) 

(a) Arch. Cr. PI. 9lh ed., p. 56. (6) 2 H. P. C. 199, 191, 192. 

e2 
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SeckeTy for the prosecution. — The offence of burglary is not created by 
*791 ^^^^^^9 ^^^ ^c definition of it remains as ^before — a breaking and 
* entering in the nighi-timej and it is so alleged in the present indict- 
ment ; and no indictment for burglary ever alleged the offence to have 
ueen committed within the hours newly limited by the statute ; and if in 
any case an alteration in the punishment rendered it necessary for the in- 
dictment to conclude " contra formam statuti," that would not apply to 
cases where the punishment was diminished. Indeed, in the veiy same 
page of Mr. Archbold's book that has been already cited, it is laid down, 
that, where a statute merely takes away a certain privilege or benefit from 
a person committing a common-law offence under particular circumstances, 
as when it takes away the benefit of clergy from a common-law felony, the 
indictment need not conclude " contra formam statuti." Thus indictments 
for murder, manslaughter, robbenr, burglary, housebreaking, stealing in a 
dwelling-house, or the like, neecl not include " contra formam statuti," 
unless in the latter instance a larceny be committed, a thing which at com- 
mon law was not the subject of larceny ; and in the case otRegina v. Blea^ 
8 C. & P. 735, it was held, that, in order to warrant a sentence of trans- 
portation for life on an indictment for a larceny, after a previous conviction 
for felony, it was not necessary for 'the indictment to conclude " contra for- 
mam statuti." 

Erskine, J. — I have considered the objection to this indictment, and 
am of opinion that the indictment is sufficient. By it the prisoners are 
charged with burglary, the indictment being in the old form, charging a 
breaking and entering a dwelling-house in the night with intent to steal, 
and stealing certain goods ; and the objection is, that it does not conclude 
" contra formam statuti." The objection was put in two ways ; first, on 
the ground that a recent statute had altered the offence ; and, secondly, 
that the punishment had been altered. On the first ground, it was said 
•801 **^* ^^ ^^*' ^ ^ 4 & 1 Vict. c. 86, had altered the offence by 
^ substitutingthehoursnine andsixforthe old hours, and that therefore 
the " contra formam statuti" became necessary. It appears to me that the 
offence is not altered by the statute. Burglanr is the breaking and 
entering a dwelling-house in the night-time with intent to commit felony. 
The common law fixed the test of night as being when a man's features 
could not be discerned. This was found to be inconvenient, and the 
legislature, by the stat. 7 Will. 4 & 1 Vict. c. 86, s. 4, has enacted, *Mhat, 
so far as the same is essential to the offence of burglary, the night shall be 
considered and is hereby declared to commence" at nine p. m., and to con- 
clude at six, A. M., on the next succeeding day. This does not at all alter 
the offence; and therefore, on that ground, the present indictment need 
not conclude '* contra formam statuti." The other ground for the objec- 
tion was, that the punishment was altered by statute, and a passage from 
Mr. Archbold's work on the criminal law was cited, as showing that any 
alteration of the punishment made the conclusion " contra formam statuti" 
essential to the indictment; and if that passage had been a correct tran- 
script of the passage in Lord Hale, it would seem that the conclusion 
•* contra formam statuti" was required, even where the punishment was 
reduced ; and if that were so, the indictments for burglary, horse-stealing, 
larceny, and several other offences preferred witliin the last few years have 
been all bad. However, on referring to the passage in Lord Hale, it does 
not appear to me to point to a case like this, as Lord Hale says,(a) ^^ If 

(//) 2 H. P. C. 191. 
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an oflTence be at common law, and also prohibited by statute, with a cor* 

f»oral or other penalty, yet it seems the party may be indicted at common 
aw, and then, though it conclude not ' contra formam statuti,' it stands aa 
an indictment at common law, and can receive only the penalty tliat the 
common law inflicts in that case. Thus *an indictment for a riot is r«r>. 
good, though it conclude not ' contra formam statuti,' because an ^ 
oflTence at common law, though prohibited also by acts of Parliament under 
severer penalties." This appears to apply to a case where there had been 
a common-law oiTence, and a statute has siflerwards prohibited that offence, 
and given a new punishment. The stat. 7 Will. 4 & 1 Vict. c. 86, merely 
alters the punishment by reducing it, and the words of the statute are, 
" that whosoever shall be convicted of the crime of burglary^^ shall be 
liable to be transported, &c. ; and not whosoever shall break and enter a 
dwelling-house in the night-time with intent to steal shall be transported, 
&c. I am, therefore, of opinion that this statute not having altered the 
offence, and not having prohibited the offence, but merely having reduced 
the punishment, it is not necessary that the indictment should conclude 
^' against the form of the statute," and the present indictment for burglary 
is therefore good.(a) 

Sentence was passed on the prisoners for the burglary. 
. Seeker J for the prosecution. 
F, V, Leey for the prisoners. 

(a) We are informed by Mr. Keating, that, in the case of Reg. ▼. jindrewt, for horse- 
stealing, tried before Baron Alderson at the Oxford Summer Assizes, 1839, he took a 
similar objection to the indictment, which, aRer time taken to consider, was overruled 
by the learned baron. 



•REGINA V. DANIEL CAMPBELL. [•82 

D. C. was indicted for manslaughter, in killing "a certain woman, whose name to the 
jurors is unknown." D. C. cohabited with the woman, and sometimes said that she 
was his wife, and sometimes that she was not; and none of the witnesses had heard 
her called by any name : — Hctd^ that, if the jury were satisfied that the deceased was 
not the wife of the prisoner, and that the name of the deceased could not be ascer- 
tained by any reasonable diligence, the description of the deceased was proper; but 
that, if the jury should think that the deceased was the wife of the prisoner, the de- 
scription was bad; for, although there was no evidence of her Christian name, she 
was entitled to the surname of C, as being that of her husband. 

Manslaughter. — The first count of the indictment charged the pri- 
soner with havmg killed Catherine Macginniss, by beating and striking 
her. In the second count the deceased was described as Catherine Camp- 
boll ; and in the third count, ^' as a certain woman whose name to the 
jurors is unknown." 

There was no evidence of the name of the deceased being that which 
was stated in either the first or second counts ; but it appeared that, on 
Wednesday, the 15th of November, 1842, the prisoner came to the Coach 
and Horses public-house, at Oxford, and asked Mrs. Guise, the landlady, 
if he could have lodgings " for himself and his wife ;" that she said that he 
could ; and that, on the same afternoon, the prisoner and deceased came 
to her house, and remained there, living together as husband and wife till 
the following Saturday, the 19th, when the prisoner went away, and the 
deceased went up stairs, and lay on her bed, complaining of her head, and 
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died the next day. Neither of these witnesses knew the name of the de- 
ceased, or ever heard her called by any name ; but it was proved by Mr. 
Lucas, the ^ity marshal at Oxford, that, when he took the prisoner into 
custody, he asked the prisoner if he had a wife in Oxford, and the prisoner 
said that he had ; and that, on his, the marshal's, saying she was dead, the 
])ri5oner replied, '^ She is not my wife ; she is a woman I have been travel- 
ling with for the last eight months." 

Erskine, J. — I shall leave it to the jury to say, upon this evidence, 
whether the deceased was the wife of the prisoner or not. There is no 
evidence of any Christian name ; but, if she was his wife, she was entitled 
to the name of Campbell, as that is the surname by which tlie prisoner has 
been indicted, and to which he has pleaded. If the jury should think that 
•QQ-i the deceased was not the *wife of the prisoner, the description of 
^ the deceased in the third count of the indictment is correct. 

The prisoner was called on for his defence. 

E&SKiNE, J., (in summing up.) — The prisoner is charged in the third 
count of this indictment with having feloniously killed '^ a certain woman 
whose name to the jurors is unknown." If you think that the deceased 
was not the wife of the prisoner, and that the name of the deceased could 
not be ascertained by any reasonable diligence, that description is proved. 
You will probably think that, when the prisoner told the city marshal that 
the deceased was not his w^ife, he told the truth, and that he spoke of her 
to the landlady of the Coach and Horses as his wife, because he thought 
that, if he had told her they were not married, the landlady would not have 
let them have lodgings there. [His Lordship then summed up the case 
upon the merits.] Verdict — Not guilty.(a) 

Carringtorij for the prosecution. 

(a) In the case of Pex ▼. Robintony Holt, N. P. C. 595, the prisoner was indicted for 
plundering a vessel which was wrecked. In the first count of the indictment, the pro- 
perty was laid in the persons therein named ; and in a second count, in persons un- 
known. At the trial the witnesses for the prosecution did not know the Christian names 
of some of the owners mentioned in the first count, and the counsel for the prosecution 
then proposed to rely on the second count; but Lord Chief Baron Richards held, that 
the prisoner must be acquitted ; and his lordship said, ** The owners, it appears, are 
known, but the evidence is defective on this point. How can I say that the owners are 
unknown ? I remember a case at Chester, before Lord Kenyon, where the property was 
laid as belonging to a person unknown, but upon the trial it was clear that the owner 
was known, and might easily have been ascertained by the prosecutor. Lord Kenyon 
directed an acquittal." 



•84] •STAFFORD ASSIZES. 

{Crown Side.) 

BEFORE MR. JUSTICE WIGHTMAN. 



REGINA V. GILBERT anu Others. 

On the trial of an indictment for breaking into a building within the curtilage, under 
the Stat. 7 and 8 Geo. 4, c. 29, s. U, it appeared that the building was in the fold-yard 
of the prosecutor's farm, and that, to get from his dwelling-house to the fold-yard, it 
was necessary to pass throuf?h a yard called the pump-yard, into which the back- 
door of the dwelling-Iiuuse opened, the pump-yard being separated from the fold-yard 
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hy a wall foar feet high, in which there was a gate. The fold-yard having another 
gate leading to fields on one side, a hedge with a gate leading to the hign road on 
another, the other sides of the fold-yard being bounded by the farm buildings, and a 
continuous wall from the dwelling-house : — Held, that the building was within the 
curtilage. 

Indictment on the stat« 7 & 8 Geo. 4, c. 29, s. 14, for breaking into a 
building withiQ the curtilage of the dwelling-house of Charles Averill, and 
stealing wheat. 

It appeared that the building broken into was situate in the fold-yard 
belonging to the prosecutor's farm ; and that, to go from his dwelling-house 
into the fold-yard, it was necessary to pass through a ^ard called the pump- 
yard into which the back-door of the dwelling-house opened; the pump- 
yard being separated from the fold-yard by a wall four feet high, in which 
there was a gate. The fold-yard having a gate leading to fields on one 
side, and, on another, a hedge, with a gate opening into the high road ; 
the other sides of the fold-yard being bounded by the farm buildings, and 
by a continuous wall from the dwelling-house, but the building in question 
could only be approached from the dwelling-house by going through the 
pump-yard. 

E. Yardlei/j for the prisoners Woods, submitted, that this building was 
not within the curtilage of the prosecutor's dwelling-house; and that, as 
the fold-yard was separated from the dwelling-house by the pump-yard, 
which was walled in, the buildings in the fold-yard could not be con- 
sidered as within the curtilage of the dwelling-house. 

WiGHTMAN, J., ^having conferred with Erskine, J.)— We are of opi- 
nion that this building is within the curtilage. 

Verdict — Guilty of larceny. 

CorbeUj and F. V. Lee, for the prosecution. 

Yardleyj for the prisoners Woods. 



•(CSva Side.) [•SS 

BEFORE MR. JUSTICE ERSKINE. 



HIGGS V. TAYLOR, Gent., &c. &c. 

In an action against an attorney for negligence respecting a reference of an action for 
breach of promise of marriage, brought by Miss S. against the present plaintiff, in 
which he was attorney for the present plaintiff, it appeared that there were two parts 
of the agreement to refer, one signed by Miss S.'s attorney, (unstamped,) which was 
in the possession of the present defendant, the other signed by the present defendant 
as attorney for the present plaintiff*, and in the hands of Miss S.'s attorney. The lat- 
ter had been stamped within twenty-one days after its execution, and the expense of 
the stamping, and part of the expense of the making of it, had been paid by the pre- 
sent plaintiflT, the rest being taxed ofT, The part in the hands of the present defendant 
being called for and produced under a notice to produce, being unstamped, could not 
be read in evidence: — But held, that the present plaintiff was entitled to have the 
stamped part of (he agreement produced by Miss S.'s attorney, although Miss 8. had 
desired her attorney not to produce it. Held, also, that Miss 8.'s attorney was not 
bound to produce letters written to him by the present defendant, as attorney for the 
present plaintiff, he stating that he was desired by his client. Miss 8., not to produce 
them ; but that, if letters written by Miss S.'s attorney to the present defendant, as at- 
torney for the present plaintiff, were not produced when called for under a notice to 
produce. Miss S.'s attorney was bound to give secondary evidence of (heir contents, 
although desired by Miss 8. not to do so. 

VOL. I. 8 
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Case against the defendant, as an attorney, for negligence respecting a 
reference of an action for a breach of promise of marriage, which had been 
brought against the present plaintiff by Miss Mary Slaney, in ivhich action 
the present defendant was the attorney of the present plaintiff. The de- 
fendant pleaded 'seven pleas, which, in substance, were — not guilty ; a de- 
nial of his retainer by the plaintiff; a denial of the agreement for the refer- 
ence ; a denial of the duty alleged in the declaration ; and a plea, alleging 
that the reference was not proceeded with from the wilful default and neg- 
lect of the plaintiff himself. 

It was opened by Talfourdj Serjt., for the plaintiff, that in the year 
1839 an action for breach of promise of marriage had been brought by 
Miss Slaney, against the present plaintiff; and mat, on the 10th of July, 
1840, the attorneys of Miss Slaney, and the present defendant, as attorney 
for the present plaintiff, had entered into an agreement to refer the cause to 
two arbitrators, one named by each party; and that judgment should be signed 
*861 ^S^^"^ ^^ present plaintiff in that action for ^500, the * damages in 
J the declaration ; that, there being no power of enlarging the time 
for the award beyond the 10th of October, 1840, nothing was done on the 
reference. After that an execution was taken out a^inst the present 
plaintiff for jESOO, and the costs, which he was obliged to pay ; the de- 
fendant, as his attorney, neither having proceeded with the reference, nor 
taken any step to procure the judgment to be set aside. 

On the part of the plaintiff, Mr. Thomas Rusliton was called. He said, 
" I hold the agreement for the reference, but I am desired by Miss Slaney 
not to produce it, unless his lordship decides that I must do so. I have 
the agreement now in my possession, and I had it when I was subpoenaed 
to produce it. There were two parts of it. The one which I have was 
wntten by the present defendant, and signed by him for himself and his 
partner, as attorneys for the present plaintiff. That part of the agreement 
was stamped in July, 1840, and witiiin twenty days after it was signed ; 
the reference extended to the following October. The other part of the 
agreement I signed as attorney for Miss Slaney, and sent it to tlie present 
defendant as attorney for the present plaintiff. I had my costs taxed, and 
the sum at which they were taxed was paid by the present plaintiff. This 
agreement, and the stamping of it, were included. The present plaintiff 
paid the w^hole expense of the stamp, and part of the expense of drawing 
this agreement, the remainder of the expense being taxed off, and that was 
paid to me by Miss Slaney." 

Talfaurdy Serjt., for the plaintiff, under a notice to produce, called for 
that part of the agreement which was in the hands of the defendant. 

R. V, Richards J for the defendant, produced it ; but it could not be read, 
because it was unstamped. 

•871 Talfourd^ Serjt. — I submit that Mr. Rushton must ^produce the 

-* part of the agreement which he holds. It belongs to the present 
plaintiff He paid for it, and paid for the stamping. (a) 

Erskine, J. — That part of the agreement ought to be produced. It ap- 
pears to have been stamped for the benefit of all parties. Mr. Rushton 
must produce it. 

Mr. Rushton produced the part of the agreement which had been 
stamped. 

R. V, Richards. — I hope that your lordship will take a note of the ob 
jection 

(a) See the case of Tumtr y. Hardey, Carr. & M. 449. 
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Ebskine, J. — I do not think that you have any thing to do with it ; you 
are not counsel for Miss Slaney. 

The part of the agreement produced by Mr. Rush ton was read. 

Talfaurdj Serjt., desired Mr. Rushton to produce the letters written by 
the present defendant, as the attorney of the present plaintiflT, to him, (Mr. 
Rushton,) as the attorney of Miss Slaney.fa) 

*Mr. Rushton said that Miss Slaney had desired him not to pro- r^o^^ 
duce them. L 

Erskine, J. — I cannot compel him to produce these letters. 

Tal/ourdy Sent., (under a notice to produce,) called for the letters 
written by Mr. Rushton, as attorney for Miss Slaney, to the present de- 
fendant, as attorney for the present plaintiflf. 

R, V. Richards declined to produce them. 

Talfourdy Serjt., desired Mr. Rushton either to produce his copies of 
them, or to state their contents. 

Mr. Rushton. — My Lord, Miss Slaney has desired me not to do so. 

Erskine, J. — The letters you write to other people are not the property 
of Miss Slaney, nor can your memory of the contents of letters sent by you 
for Miss Slaney to an opposite party be considered as her property either. 
As the original letters are not produced by the present defendant, you 
must state toeir contents from your memory, *and may refresh your r^gg 
memory fix)m any copies or memorandums of their contents made *- 
by you at the time. A juror was withdrawn by consent. 

Talfourdj Serjt., Whatdey^ Carringion^ and Meteyardy for the plaintiff. 

R. V. RichardSy and jP. F. Lee, for the defendant. 

(a) In the case of Wheatley v. WiUiamM, (1 M. A; W. 533,) it was held^ that an attorney 
is not coDipeUable to state, when ezamiDed as a witness, whether a document shown to 
him by his client in the course of a confidential consultation with his attorney was then 
in the same state as to being stamped as it was when produced on the trial ; and in that 
case Baron Alderson said, ** I think the privilege extends to all knowledge that the at- 
torney obtains which he would not have obtained but for his being consulted profes- 
sionally by his client." In B. N. P. 284, it is said, that '* an attorney may be examined 
to a fact of his own knowledge, and of which he might have had knowledge without be- 
ing an attorney ; as, suppose him witness to a deed produced in the cause, he shall be 
examined to the true time of execution. So, if the question be about an erasure in a 
deed or will, he might be examined to the question, whether he had ever seen such a 
deed or will in other plight, for that is a fact of his own knowledge, but he ought not to 
be permitted to discover any confessions his client may have made to him on such 
head.** But Lord Abinger, C. B., says, (1 M. & W. 641,) that the passage above cited 
from Buller's Nisi Prius *' must apply to a case where the attorney has his knowledge 
independently of any communication from the client ; it cannot mean, that, where the 
attorney, coming to the client for a confidential purpose, obtains some other collateral 
information which he could not otherwise have possessed, he can be compelled to dis- 
close it Suppose an attorney, when searching for a deed belonging to his client, found 
another deed which might operate to the client's prejudice, can it be said that he is 
bound to disclose it? If, therefore, a document be exhibited to the attorney in pursu- 
ance of a confidential consultation with his client, all that appears on the face of such 
document is a part of the confidential communication." 
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SHBOPSHIRE ASSIZES. 

{Crown Side.) 

BEFORE MU. JUSTICE WI6HTMAV. 



REGINA V. HANNAH HARLEY, 

A post<ofllce being at an inn, a person was sent to pat a letter, containing promissory 
notes, into the post He took it to the inn with money to prepay the postage ; he did 
not pat it into the letter-box, but laid the letter, and the money upon it, upon a table 
in the passage of the inn, ia which passage the letter-box was, and he pointed out the 
letter to the prisoner, who was a female servant at the inn, who said she would ''give it 
to them.'* The prisoner, who was not authorized by the innkeeper, her master, to 
receive letters for him, stole the letter and its contents :—£f«M, that this was njt a 
" post-letter*' within the stat. 7 WilL 4 A; I Viet c.86, ss. 27, S8, and that the stealing 
of the letter and its contents by the prisoner was not an offence within either of those 
sections. 

Indictment on the stat. 7 Will. 4 & 1 Vict. c. 36, ss. 27 and 28. (a) 
*d01 '^^^ ^^ count of the indictment charged, *that the prisoner, on the 
-I 8th day of August, 6th Vict, at, &c., ^^feloniously did steal, take, 
and carry away./rom and out of a certain post-letter j to v^it, a post-letter 
addressed Messrs. Adams & Co., bankers, Shrewsbury, six valuable secu- 
rities ; that is to say, two promissory notes for the payment of the sum of 
ten pounds each, one bank-note for the sum of ten pounds, [describing the 
other promissory notes stolen, but not alleging any of them to be unsatis- 
fied,] then and there respectively sent by me post, of the property, goods, 
and chattels of her Majesty's Postmaster-General, against the form of the 
statute," &c. Second count, that the prisoner, on, &c., at, &c., *^ feloni- 
ously did steal, take, and carry away yrom a certain post-office there situate 
a certain other post-letter^ to wit, a post-letter directed and addressed to 
and for certain persons at Shrewsbuxy, in the county aforesaid, by the name 
and style of Messieurs Adams and Company, the said post-letter in this 
count mentioned being then and there the property, goods, and chattels of 
her Majesty's Postmaster-General, against the form of the statute," &c. 
The third count chained the prisoner with stealing the notes [describing 
them] ** then and there respectively sent by postj of the property, goods, 
and chattels of her Majesty's Postmaster-General, in the dwelling-nouse 
of William Haverkam there situate, the said several sums ojf money 
secured by and upon the said promissory notes and bank-notes respectively 
in this count mentioned being then and there respectively due and unsatis- 
fied to her Majesty's Postmaster-General, the proprietor thereof respec- 
tively, against the form of the statute," &c. The fourth count charged 
that the prisoner, bemg a servant of William Haverkam, stole the notes 

(a) By the stat 7 VtTill. A A I Vict. c. 36, s. 27, it is enacted, *' that every person whci 
shall steal from and oat of a post-letter any chattel, or money, or valuable security, shall 
in England and Ireland be guilty of felony, and in Scotland of a high crime and offence, 
and shall be transported beyond the seas for life.** 

And by sect 28 of the same statute it is enacted, " that every person who shall steal 
a post-letter bag, or a post-letter from a post-letter bag, or shall steal a post-letter from a 
post-office, or from an officer of the post-office, or from a mail, or shall stop a mail with 
intent to rob or search the same, shall in England and Ireland be guilty of felony, and 
in Scotland of a high crime and offence, and shall be transported beyond the seas for life-* 
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" then and there respectively sent by the post," the property of the Post' 
master-General, ^^ and in the possession of the said William Haverkam, her 
master," the money secured by the notes being unsatisfied to the Postmas- 
ter-General, the proprietor thereof, as in the third count. The fifth count 
chained that the prisoner was the servant of William Haverkam, r«Q. 
*and stole the notes from her master, laying the property in him, '- 
and averring that the money secured by the notes was unsatisfied to him. 
Sixth count, for a larceny in stealing the notes, laying the property in John 
Robinson and another. Seventh count, the like, laying the property in 
Charles Marsh Adams, and others. 

It was proved by Mr. Holme, who was the partner of Mr. Robinson, 
that, on the 8th of August, 1842, he inclosed the notes in question in a 
letter addressed to Messrs. Adams & Co., bankers, at Shrewsbury, and 
gave the letter, with its contents, to his apprentice, Christopher Torafinson, 
to put into the Church Stretton post-office ; and it was proved by Christo- 
pher Tomlinson, that he took the letter to the Talbot Inn at Church Stret- 
ton, and placed it upon a table under the bar window in the passage, which 
passage leads into the kitchen ; and that upon the letter he placed two- 
pence, to prepay the postage, and the prisoner being near, he pointed the 
letter out to her, when she said, " They will be here directly, I will give 
it to them," and he then went away. It was proved by Mr. Haverkam, 
that the post-office at Church Stretton is at his house, which is the Talbot 
Inn, and that the letter-box, which is in the before-mentioned passage leading 
to the kitchen of the Talbot Inn, is always kept locked. It was further 
proved by Mr. Haverkam, that the prisoner was in his service on the 8th 
of August, 1842, but that he had never authorized the prisoner, or any 
other of his servants, to receive letters for him. Evidence was given to 
show that the prisoner had stolen the letter and its contents. 

F. V. LeBj for the prisoner. — I submit that the prisoner must be acquitted 
on the first four counts of this indictment. The first count is for stealing 
notes '^ firom and out of a certain post-letter ;" the second, for stealing '' a 
certain other post-letter ;" the third, for stealing notes ^' sent by post ;" and 
the fourth is, as to this part of the *case, similar to the third. It is, r^Q^ 
therefore, essential to all these dififerent modes of stating the *- 
offence, that this should have been a " post-letter," which it certainly was 
not, as it was neither put into the letter-box, which would have made it a 
post-letter, nor was it delivered .to any postmaster, or any person author- 
ized by the post-office, or even authorized by the postmaster to receive 
letters for him. 

WiGHTMAN,J. — I think that, as to those counts, the objection must pre- 
vail, and that this letter was neither a ^^ post-letter," nor were the notes 
contained in it "sent bv the post." 

Verdict — Guilty of larceny on the sixth count.(a) 

Whateley and Whitmorej for the prosecution. 

jF. V. Leej for the prisoner. 

(a) See the cases of Etx v. Pearmm, 4 C. & P. 573; and Rigma r. Rathhontf Car. A 
M. S30. The indictmeDt in the former of these cases was framed upon the stat 53 Geo, 
3, c 143, of which *' so much as relates to the post-office" is now repealed hy the atat 
7 WilL 4 dc 1 Vict c 83, sch. (A.) 
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•93] •{doa Side.) 

BEFOBB MR. JUSTICE WIGHTMAIT. 



ROBERTS V. JUSTICE, Esq. 

A. brought trover for goods which had been seized at the house of B. by the defendant, 
as sheriff of 8., under a JL fa. against B. A. claimed under a sale at auction, 
which was stated at the time of the sale to have been made under an assignment by 
B. for the benefit of his creditors. To show that the sale was fraudulent, the defend- 
ant's counsel proposed to give evidence, that, when the execution went in, and while 
the goods remained in B.*s possession, B. said that the goods were his son*s : — Held, 
that this evidence was not receivable. 

Trover for household furniture and casks. — Pleas : first, not guilty ; 
second, not possessed. 

The present action was brought to recover the value of household fur- 
niture and casks, which had been sold by the defendant, as sheriff of 
Shropshire, under a writ of fieri /ados against William Botwood, on the 
4th of May, 1841. With respect to the casks no question of law arose, 
as the case on the part of the plaintiff was, that they were his casks, which 
he had lent to Botwood ; but with respect to the furniture, it was proved, 
on the part of the plaintiff, that, on the 26th of April, 1841, the furniture 
had been sold by auction on Botwood's premises, and that the auctioneer 
stated that the furniture had been assigned by Botwood for the benefit of 
his creditors, and that the sale was by order of his assignee. Evidence 
was also given to show that the plaintiff had bought the furniture at this 
sale, and had paid the price of it. It further appeared, that, down to the 
time of the execution being put in, the furniture remained in the posses- 
sion of Botwood, who was not called as a witness for the plaintiff. 

GreaveSj for the defendant, proposed to ask a witness for the plaintiff, 
whether, at the time when the sheriff's officer went to seize the goods 
under the writ of fieri fadaSj Botwood did not say that the goods were 
his son's. 
•941 •WiGHTMAN, J. — I think the evidence is not admissible. 

■' Greaves and Keating j for the defendant. — This is like the case of 
a bankrupt, where declarations after an act of bankruptcy have been held 
admissible. So in the case of Ivat v. Finchj I Taunt. 142,(a) it was held, 

(a) In that case, which was an action of trespass for taking three mares, in which 
the defendants justified under a heriot custom, and in which the only question between 
the parties was, whether one Alice Watson, the tenant, was possessed of the said mares 
at the time of her death, it was admitted they had formerly been her property ; but it 
was contended, that, some time before her death, she had transferred them, with the 
rest of her farming stock, to the plaintiff. For the purpose of proving this transfer, a 
witness was called to speak to a conversation, in which Mrs. Watson had stated that 
she had retired from business, and had given up her farm and stock to her sou-in-law, 
the plaintiff. Lord Ellenborough, C. J., inquired whether these declarations were ac- 
companied by any act relative to the management of the farm ; and this being answered 
in the negative, his lordship was of opinion that the evidence could not be received ; 
but it was afterwards held by the Court of Common Pleas that the evidence ought to 
have been received ; and Lord Chief Justice Mansfield, in delivering the judgment of 
the court, said, "The admission supposed to have been made by Mrs. Watson, was 
against her own interest. Had this been an action between Mrs. Watson and the pre- 
sent plaintiff, %er acknowledgment that the property belonged to him might clearly 
have been given in evidence. It ought, therefore, to have been received in the present 
instance, because the right of the lord of the manor depended upon her title." 
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upon an issue, whether a party died possessed of a certain farming stock, 
that evidence might be given of a conversation, in which such parhr ad- 
mitted that she had given up her farming stock to her son-in-)aw. In the 
present case, Botwood was in possession under the plaintiflT, and, as the 
terms on which he was in possession are not shown, what Botwood said 
may be given in evidence. 

WiGHTMAN, J. — I think the evidence is not admissible. In the cases 
referred to, the parties claimed under the *persons whose declara- |-«gg 
tions were ffiven in evidence. In this case the plaintiff claims ad- ^ 
versely to Botwood. 

The evidence was rejected.(a) 

The jury found that the sale at auction was fraudulent, but found a 
verdict for the plaintiff; damages for the value of the casks. 

Whatdey and F. F. Lee, for the plaintiff. 

Greaves and Keating^ for the defendant. 

(a) See the cases of Promr v. GwilUm, post, p. 93, and Stothert ▼. Jama, post, p. 181. 



HEREFORD ASSIZES. 

(Civa Side.) 

BEFORE MR. JUSTICE WIGHTMAN.(a) 



PROSSER t;. GWILLIM. 

On the trial of an issue directed to try whether goods seized hy the sheriff of H. under 
ays. /a. against G. were the goods of the plaintiff, the plaintiff's counsel proposed to 
give evidence of a statement made hy G., before the execution went in, that he (G.) 
was indebted to the plaintiff, and was going to assign his goods to him, by way of 
pa3rment: — Heldf that this evidence was not receivable. 

Issue directed hy the Court of Exchequer, to try whether certain goods, 
which had been seized by the sheriff of Herefordshire under a writ of fieri 
facias sued out against William Gwillim, were the TOods of the plaintiff. 

On the part of the plaintiff, a witness was called, who ^proved r^g^ 
that William Gwillim, before the execution was sued out, had ^ 
fetched him to his house to witness the execution of an assignment of 
these goods to the plaintiff. 

Greaves J for the plaintiff, proposed to show, by the evidence of this wit- 
ness, that, as the witness was then goin? with William Gwillim to the 
house of the latter, he was told by William Gwillim, that he (William 
Gwillim) was indebted to the plamtiff, and was going to assign his goods 
to him by way of payment. 

Whaieley^ fer the defendant. — I submit that what William Gwillim has 
said is no evidence against the present defendant. 

Greaves, — This declaration of William Gwillim was made betoie the 
assignment to the plaintiff, which distinguishes this case from that of Rih 
herts V. Justice ;(&) and I also submit that a declaration made by a person 

(a) Mr. Justice Erskine was not at either the Shrewsbury or the Hereford Assizes, being 
detained at Stafford by the trial of the case of Regina v. Cooper, (one of the Chartists,) 
which trial occupied eleven days. 

(6)Apt^, p. 93, and see also the case of Stothert v. Jamet, post, p. 121. 
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is possession of goods or land, before an assignment or sale, is receiyable lo 
evidence, although a declaration after an assignment or sale is not receivable. 

WiGHTMAN, J. — I think the evidence is inadmissible. The execution ere* 
ditor does not claim the goods under William GwiUim, but adversely to him. 

The evidence was rejected. Verdict for the defendant. 

Greaves J and W. H. Cooke^ for the plaintiff. 

Whaideyy and Venabks^ for the defendant. 



•97] •MONMOUTH ASSIZES. 

{Crman Side.) 

BEFORE MB. JUSTICE PATTESON. 



REGINA V. ELIZA ANN DENT.(a) 

On an indictment for bigamy, it is not essential that a witness, who is called to prove 
the law of Scotland as to marriage, should be at all connected with the legal profes- 
sion ; and the evidence of a gentleman, who stated that he was bom and educated in 
Scotland, and lived there till he was twenty years old, and that he was acquainted 
with the law of marriage in Scotland, was held to be sufficient for this purpose. 

Bigamy. — This prisoner was indicted for bigamy, in having married Rich- 
ard Stanley Wall — her former husband, Edward Dent, being then alive. 

The marriage of the prisoner with Edward Dent, at Monmouth, on the 
1st of January, 1840, and her marriage with Richarid Stanley Wall, before 
the registrar of St. Pancras, Middlesex, on the 4th of July, 1842, were 
proved ; and it was also proved that Edward Dent was alive. 

It was opened by F, V» Lee^ for the defence, that the marriage of the 
prisoner with Edward Dent was invalid, as Edward Dent had, in the year 
1828, married Mary Anne Bruce, who was still alive. 

It was proved by Mary Anne Barclay, that, in the year 1828, she was 
present at the marriage of Edward Dent and Mary Anne Bruce, at Leith, 
that marriage being by a minister of the Scottish church, at his house. 

To prove the law. of Scotland on the subject of marriage, Mr. Gibbon 
was called. He said, ^* I reside at Staunton, near Monmoudi. I live on 
my property. I was bom and educated in Scotland, and lived there till I 
was twenty years old. I am acquainted with the law of marriage in Scot- 
land. Marriages are of two sorts in that country — regular and clandestine, 
but both are equally lawful : the first is performed by a clergyman of the 
*981 *^^^blished church of Scotland ; the other is, where the parties 
-1 acknowledge themselves as man and wife in the presence of wit- 
nesses." In his cross-examination, Mr. Gibbon said, ^^ I never heard of 
marriages performed in the Kirk. There is no certificate required, and no 
writing whatever. I have been at many marriages, and never heard of 
any certificate being given or asked for." 

Greaves J for the prosecution. — I submit that Mr. Gibbon not being at all 

(a) This case was expressly overruled in the Sui$ex Peerage etue, 11 CI. & Fin. 85, 
134, and it was there held by the House of Lords, that a witness to foreign law must 
be a person perituM virtute officii or virtute pro/egtumii* A Roman Catholic bishop holding 
in this country the office of coadjutor to a Vicar Apostolic, and, as such, authorized to 
decide on cases arising out of marriages affected by the law of Rome, was therefore 
held in virtue of his office to be a witness admissible to prove the law of Rome as to 
marriages. In the same case it was held, that a professional or official witness, giving 
evidence as to foreign law, may refer to foreign law-books to refresh his memory, or to 
correct or confirm his opinion, but the law itself must be taken from his evidence. 
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connected with the legal profession in Scotland, his evidence is not suffi- 
cient to prove the law of Scotland. 

F. V. Lee. — I submit that it is not essential that a person should be a 
lawyer, in order to state what the law of another country is. If his evidence 
is such as to satisfy the learned judge that he possesses sufficient skill and 
knowledge of the law of the country, respecting which he deposes, that is 
sufficient. 

WiGHTMAN, J. — I am quite satisfied with the evidence of Mr. Gibbon, 
and I am of opinion, that, according to the law of Scotland, the marriage 
of Edward Dent and Mary Anne Bruce was valid, and that the marriage 
of Edward Dent with the prisoner was therefore void. The prisoner must, 
therefore, be acquitted. 

Verdict — ^Not guilty. 

GreaveSf for the prosecution. 

F. V. Lee^ for the prisoner. 



•GLOUCESTER ASSIZES. V^^ 

{CivUSide.) 

BEFORE MR. JUSTICE ERSKINE. 



STOCKER and Another v. RODGERS and Another. 

If, Id 'an action for the infringement of a patent, the defendant plead not guilty, that the 
invention was not new, and that the specification is not sufficient ; and the defendant at 
the trial consent to a verdict for the plaintiff, without any evidence being given, the 
judge will not certify, under the slat. 6 & 6 Will. 4, c. 83, s. 3, " that the validity of the 
patent came in question before him." 

Case for infringing a patent for ^' certain improvements in straps for 
wearing apparel." — Flea : first, not guilty ; second, that the alleged inven- 
tion was not new ; third, that the specification did not particularly describe 
the invention, and in what manner it is to be perforated. Replication to 
the first plea, a similiter ; to the second plea, that the alleged invention was 
new ; and to the third plea, that the specification did particularly describe 
the invention, and in what manner it was to be performed. 

Before any evidence was adduced for the plaintiff, Whateleyy for the 
defendant, stated, that he had no defence to the present action, and that he 
would consent to a verdict for 40s. damages. 

This proposal was assented to by i?. V. Richards^ for the plaintifT. 

Verdict for the plaintiff; damages, 40s, 



jR. V. Rkhards applied to the learned judge for a certificate, under the 
3d section of the stat. 5 & 6 Will. 4, c. 83,(a) that the validity of the patent 
came in question. 

Whateley^ for the defendant. — ^I do not object to that. 

Erskine, J. — ^I think that, as this is a verdict by consent, and as no 
evidence has been adduced before me, I •ought not to grant a cer- r«i aq 
tificate. My certificate would affect third parties ; and it would be ^ 

(a) Set out in 9 C. & P. 836, n. (a). 

vox I. 9 F 2 
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possible, in a case like the present, for two parties, by collusion, to consent 
to a verdict in favour of a patent, and, if they could obtain a certificate 
under the third section of the statute, to use it afterwards to the injury of 
another party who was really contesting the validity of the patent. 

Certificate refused/a^ 

JR. F. Richards and j9. M, S/dnner^ for the plaintiff. 

Whateley^ for the defendant. 

(a) See the case of GiUett y. mWy, 9 C. & P. 834. 



MASON V. BARKER, Esq. 

If a magistrate commits a person to prison in a case in which be has no jurisdiction, ho 
is liable for all the circumstances that usoally attend the execution of a warrant of 
commitment, such as the pany being handcuffed, having his hair cut short at the pri 
son, and his being put in a bath there ; but not for any violence or excess of the 
officers. 

If a party is taken into custody by a constable, on a warrant, the signature of which if 
proved to be of the handwriting of the defendant, a magistrate, this is primfi facie evi- 
dence against the defendant in an action for false imprisonment, without further proof 
that the warrant was issued by him. 

A party, in a notice of action, may describe himself by the addition of what he really is> 
e. g. ** dealer," although in the commitment he is described as a labourer. 

The provisions of the stat. 52 G. 3, c. 93, that convictions fur sporting without game 
certificates shall be entered and registered with the commissioners of taxes of the 
district, and returned to the clerk of the peace, are directory only ; and where this has 
been omitted, the conviction is not therefore void ; but the convicting magistrate may 
be liable to punishment for not complying with the directions of the statute. 

StmbUt that a commitment which recites a conviction by which the plaintiff was adjudged 
to forfeit £20, which is mitigated to 19/. 10«., and IOj. added for costs, is supported by 
proof of a conviction in a penalty of £20, from which the magistrate orders 10<. costs 
to be deducted. 

Where, in a conviction, the summons is recited, such recital of it is evidence of the 
summons ; but in an action against the convicting magistrate for false imprisonment, 
the plaintiff may show that there was no summons, and if he does so, the conviction 
is bad. 

Whether a conviction, drawn up in a form given by statute, not reciting the summons, 
is primd facie evidence of the summons, query. 

Where a party is committed for non-payment of a penalty, in a case where the magis- 
trate has no jurisdiction, and, after a part of the imprisonment, he is discharged on 
the penalty being paid, the jury may, in an action for false imprisonment against the 
magistrate, include the amount of the penalty in the damages, if they are satisfied 
that the plaintiff paid it, or that it was paid in such a way that the plaintiff washable 
to repay the amount to the person who actually advanced the money. 

False imprisonment ; it being alleged in the declaration as special 
•ion ^^™8ig^> ^^^ ^^^ plaintifl was obliged to *pay a sum of JC20 to 
•' obtain his discharge. — Plea, not guilty " by statute." 

It was opened by Talfourd^ Seijt., for the plaintiif, that on Saturday, the 
30th of July, 1842, the plaintiff was apprehended by a policeman at Fair- 
ford, who told him he must be taken to Northleach prison unless he paid 
jC20, this having reference to a complaint made about four years before, 
that the plaintiff had shot a hare without having taken out a game certifi- 
cate. Upon this the plaintiff was handcuffed, and taken to the priso** at 
Northleach, where he had his hair cut close, and he was put into water . 
and was there detained till the following Monday, when be was discharged 
on the J£20 being paid. This was done undei^ a warrant of the defendant, 
dated the 29th of May, 1838, the plaintiff having (as he was instructed) 
been convicted, if he w*as convicted at all, without any summons. 
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The notice of action was put in. It was in the same form as a declara- 
tion for false imprisonment, (o) but stating the imprisonment to have oc- 
curred at Fairford, Biburt, :aAd Northleach.(6) It commenced — " I, 
Thomas Mason, of Fairford,* ln-the county of Gloucester, dealer^ do here- 
by, according to the form of the;^tute in such case made and provided, 
give you notice," &c. '^"'y: , 

Mr. Townsend, the governor of tW prison at Northleach, produced the 
warrant for the commitment of the pldihtjif, which was signed by the de- 
fendant, on which the plaintiff was imp^j^ned. r*ioo 

•It was in the followbg form : — •*-*•'.. '• 

Countj of GloQcester, 7 'ro the constable of FairfoT-d^fn the said connty, and to the 
to wit 5 keeper of the hoase of correctioBT at Northleach, in the said 

, county. .••' 

Whereas, Thomas Mason, the younger, of Fairford, inth(^43^ county, labourer, was, 
on the 39th day of May, in the year of our Lord, 1838, conVj^i^ ^efore me, John Ray- 
mond Barker, esquire, one of her Majesty's justices of the pel^cefor the said county, 
and also one of the commissioners for executing an act made*%o(l passed in the 52d 
year of the reign of his late Majesty King George the Third, iatjt|(ied ** An Act for 
granting to his Majesty certain new and additional duties of assessedLtajre^, and for con- 
solidating the same with the former duties of assessed taxes," appoinrtGd' tcf act as such 
commissioner in the division of Bibury, upon the oath of Joseph Hiijics,'' a credible 
witness, for that he, the said Thomas Mason, on the 24th day of May, in*the year afore- 
said, at Kempsford, in the said county, did unlawfully use a certain gun for the purpose 
of killing and taking game, and did take and kill one hare, without having such certi- 
ficate as is required by law for that purpose, by virtue whereof he, the said Thomas 
Mason, hath forfeited the sum of £20, which was mitigated by me to the sum of 19/. 
lOf., htndn thecoMtt, And whereas it appears to the satisfaction of me, the said justice, 
that the said Thomas Mason hath not goods and chattels within my jurisdiction suffi- 
cient whereon to levy the said penalty. 

These are therefore to command you, the said constable of Fairford aforesaid, to ap- 
prehend the body of the said Thomas Mason, and him safely to convey to the house of 
correction at Northleach, in the said county, and there deliver him to the said keeper 
thereof, with this precept 

And I do hereby command you, the said keeper of the said house of correction, to 
receive into your custody, in the said house of correction, the said Thomas Mason, and 
him there safely to keep for the space of six calendar months, unless the said mitigated 
penalty, together with 10«. for costs of the said proceedings and conviction, shall be 
sooner paid ; and for so doing this shall be your sufficient warrant 

Given under my hand and seal the 29th day of May, in the year of our Lord 1838. 

(Signed) J. Ratmoxd Barker, [l. b.] 

On the part of the plaintiff, a policeman, named Thomas Watson, was 
called. He said—" On the 26th or the 27th of July, 1842, I received 
this warrant from Mr. White, the clerk of the magistrates at Fairford. 
Wlien I received the warrant the plaintiff was residing at Fairford. He 
had a horse and cart, sold green grocery, and was dealing there. r«^/)o 
•On the 30th of July, 1842, between seven and eight o'clock in *- 
the evening, I took the plaintiff into custody at Fairford. I put handcuffs 
on him, and sent him to Northleach. 

R. V, RicliardSj for the defendant. — I submit that the defendant, as a 
magistrate, cannot be liable for the plaintiff being handcuffed by the 
constable. 

Erskine, J. — If the whole proceedings are invalid, the magistrate is 
liable for all those circumstances that usually attend the execution of a 
warrant, but not for any violence or excess on the part of the officers. 

(a) A notice of action in the same form as a declaration in trespass was held good 
by the Court of Exchequer, in the case of Gimbert v. Coynty^ M*Clel. & Youngo, 469. 

(6) In the case of Martint y. Upchery 2G.6cJ), 716, it was held that, in a notice of 
action for false imprisonment, the ^lace where the imprisonment occurred must be 
stated. 
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The witness Watson, in his cross-examination, said — ^^ The plaintiff 
asked me if there was any thing against ^ny other person for the same 
offence. He said that the keeper came up \^hen he fired the gun off, and 
the keeper and he had a smartish tussle, -andttiat while he had hold of the 
keeper, Merrett came up and took away^ the hare. He also told me, that 
he had gone off, and never knew a siimlnons to be served. .He told me 
that the hare was killed in Kempsibrd^ in the Bibury district. He asked 
me who lodged the information a^nst him, and I told him Joseph Hinks, 
the Rev. Mr. Huntingford's .cpachman. The plaintiff's father lives at 
Fairford. I do not know his^^aJAe." 

It was proved bv Mr. '^tfwnsend, and a turnkey at Northleach named 
Harding, tiiat the plaintiff was washed in a warm oath at that prison, and 
had his hair cut close ; an^ that it was the usual practice to bathe persons 
brought there, and to*%ii^tiieir hair, and that the plaintiff was brought to 
the iforthleach prispii*o>n Sunday, the 31st of July, at about nine o'clock in 
the morning, and'^Sffi discharged at twelve on the following day, when 
the plaintiil 's w}]^ Jbrousfat a i)aper, (which was not given in evidence,) in 
consequenc6\0C which me plaintiff was discharged. 
•1041 -/j-Vas proved by a policeman namea Large, that he •received 
-I the plaintiff from the other policeman, and took him to Bibury, on 
his way to Northleach. In his cross-examination this witness said — ^^ The 
plaintiff told me that he and the keeper had fought a bit, and that he got 
away ; and he told me that he had been away for four years :" and in re* 
examination he stated, that the plaintiff, in the same conversation, said he 
had not been served with any summons. 

R, V. RichardSj for the defendant. — I submit that the plaintiff must be 
nonsuited. There is nothing to show that Mr. Barker was any party to 
this transaction. There is nothing to affect Mr. Barker but his signature 
to the warrant. The plaintiff must go further to implicate Mr. Barker. 
Suppose that Mr. Barker put his name to the warrant, not intending 
to have it executed, and that Mr. White found it, and gave it to the 
constable. 

Erskine, J. — The warrant bein^ in the hands of the constable, signed 
by the defendant, is prima facie evidence that the defendant issued it. 

R. V. Richards. — If there is a good warrant, the law will presume a good 
conviction. 

Erskine, J. — That is so as regards the constable, but not so as to the 
magistrate. A good warrant is a sufficient protection to the officer, but no 
protection to the justice. 

R. V. Richards, — There is a defect in the notice of action. The police- 
man says, that the plaintiff has a father living at Fairford, and the plaintiff 
should be describen as " the younger," as he is in the commitment.(a) 
^-^--| *Er8kine, J. — There is no evidence of the father's name. 

J R, V. Richards, — The plaintiff is described in the notice as a 
dealer, and in the commitment as a labourer. 

GreaveSy on the same side. — The notice of action ought to follow the 

(a) In the case of Eex r. Peart, 3 B. & A. 679, it was held, diat upon an indictment 
for an assault upon ** Elizabeth Edwards/' it was sufficient to prove that an assault wa^ 
committed upon a person bearing that name, although it appeared that there were two 
persons of that name, who were mother and daughter, and that the assault was com- 
mitted upon the daughter. The objection there was, that the proof varied from the in* 
dictnient, inasmuch as ** Elizabeth Edwards" must be presumed to be Elizabeth Edwards 
the elder; but that objection was overruled both by Mr. Justice Holroyd at the trial, 
and afterwards by the Court of King's Bench. 
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descnption in the commitment. Mr. Barker never knew the plamtiff as a 
dealer. 

Erskine, J. — ^You shall have the benefit of these objections, if there is 
any thing in them ; but I think there is nothing in them. In the notice 
the plaintiff is correctly described as a dealer, as he was so. 

R. V, Richards addfressed the juiy for the defendant, and proposed to 
put in the conviction of the plaintin, the defendant's handwriting of the 
signature of it being proved. 

The conviction was in the following form :— * 

County of Gloacester, *> Be it remembered, that, on the 29th day of May, in the year 
to wit 5 of onr Lord, 1838, at Fairford, in the said county of Gioacester, 

Thomas Mason, of Fairford, in the said county, labourer, was duly convicted by me, 
John Raymond Barker, esquire, one of her Majesty's justices of the peace of and 
for the said county, and also one of the commissioners for executing a certain statute 
passed in the 52d year of the reign of hiis Majesty King George the Third, intituled, 
** An Act for granting to his Majesty certain new and additional duties of assessed taxes, 
and for consolidating the same with the former duties of assessed taxes,^ and the 
several other acts relating to the said duties of assessed taxes, appointed to act as such 
commissioner in the district of Bibury, in the said county, for that he, the said Thomas 
Mason, heretofore, and within three calendar months next before the making of this 
conviction and the information on which the same was founded, to wit, on the 24th day 
of May aforesaid, in the year aforesaid, at Kempsford, in the district and county 
aforesaid, unlawfully did use a ^certain gun, for the purpose of then and there [*106 
taking and killing game, to wit, a hare, withput having obtained such certificate 
as is directed by the statute in that case made and provided, in order to an assessment for 
the year wherein the said Thomas Mason did so use such gun, and did so kill such hare as 
aforesaid, contrary to the form of the statute in that case made and provided, and was 
adjudged to pay the sum of £20 for his said offence. And inasmuch as the said 
penalty exceeded the sum of £A, I, the said John Raymond Barker, so being such justice 
as aforesaid, according to my discretion, did then and there adjudge the sum of 10*. 
for costs, to be deducted out of the said penalty, in case the said penalty was paid by 
the said Thomas Mason, the said deduction not exceeding one-fihh part of the said 
penalty, according Co the form of the statute in that case made and provided : and in de- 
fault of payment of the said penalty, and in case sufficient cattle, goods, or chattels of 
the said Thomas Mason could not be found to satisfy the said penalty, together with the 
reasonable costs and charges attending the same, as directed by the statute in that case 
made and provided, I, the said John Raymond Barker, so being such justice and com- 
missioner as aforesaid, did then and there adjudge the said Thomas Mason to be com- 
mitted to the house of correction at Northleach, in the said county, there to remain for 
the space of six months, unless the said penalty should be sooner paid. 

Given under the hand and seal of me, the said John Raymond Barker, so being such 
|nstice as aforesaid, and such commissioner acting in the execution of the acts relating 
o the assessed taxes for the said district of Bibury aforesaid. 

(Signed) J. RjiTMoirn BABKxa, (l. s.) 

Talfourdj Serjt. — I submit that this conviction cannot be read in evi- 
lence : 1st, because Mr. Barker could have no jurisdiction at all, unless 
ue was a commissioner for the district of Bibury, which is not shown ; and 
2d, because there is no evidence that this conviction has been entered and 
registered in the books of the commissioners of taxes of the district, nor 
returned to the clerk of the peace under the 15th rule in the stat. 52 Geo. 
3, c. 93, Sch. (L). 

Erskine, J. — Is that more than directory ? 

Talfourdy Serjt. — It cannot be sufficient to produce a piece of parchment 
under the defendant's seal. It is not shown that the defendant was a com- 
missioner ; and the stat. 52 Geo. 3, c. 93, requiring the conviction to be 
registered, distinguishes this from the ordinary cases. 

*£asKiNE, J. — There is a distinction between a warrant and a r«in<7 
conviction. The conviction may be drawn up at any time, but the *• 
warrant must be drawn up before the arrest takes place. I shall receive 
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the conviction in evidence. I apprehend that the 15th rule in the stat. 
63 Geo. 3, c. 93, Sch. (L), is directory. It does not enact that the con- 
viction shall be void if its provisions are not complied with. The magis- 
trate might be liable to be punished for not conforming to the directions 
contained iji the act, but still the conviction be good. 

The conviction was read. 

Talfourdj Serjt. — The conviction does not authorize the issuing of this 
warrant. By the conviction the plaintiff is convicted in a penalty of ^620., 
and the magistrate adjudges 10^. for costs to be deducted from the penalty, 
as not exceeding one-fifth of it. The warrant recites a conviction, by which 
the plaintiff forfeited ^20., which is mitigated to 19/. 10^., and a sum of 
10^. is added for costs. 

Erskine, J. — Is it not the same m effect ? The commitment must, in 
substance, follow the conviction, and, if the plaintiff pays ^£20, he is to 
be discharged. 

Talfourdy Serjt. — This conviction is no evidence that any summons was 
ever served. It does not state the service of any summons, or even the 
issuing of one.(a) 

*1081 *^' Richards. — The stat. 52 Geo. 3, c. 93, has given a form 
-" for the conviction, which has been followed, and that form is equi- 
valent to a conviction reciting a summons. 

Greaves. — The statutes which give forms of conviction were passed foi 
the purpose of facilitating the framing of convictions, and for the better 
protection of magistrates. Now, if it were held, that, where a conviction 
is drawn up in tlie form given by a statute, the preliminary proceedings 
must be proved, instead of such forms affording a better protection to ma- 
gistrates, the magistrates would be placed in a worse situation than they 
were in before, besides, if the summons is to be proved, by the same 
reason the information must be proved, and all the other proceedings ; the 
consequence of which would be, that, instead of the conviction being 
conclusive evidence in favour of the magistrate, which it is according to 
all the authorities, every fact must be proved before the jury. 

Erskine, J. — There is a case of Dingsdale v. Clarke^ where the Court 
of King's Bench held, that where the statute prescribed a summary form 

(a) In the case of Rex v. Hall^ 6 D. A R. 84, the defendant had been convicted by 
default on the stat 5 Ann. c. 14, for killing game. The conviction was removed into 
the Court of King's Bench by certiorari, and Mr. Carter moved that it should be 
quashed, *' for not showing on the face of it, that the defendant had been served person' 
ally with the summons to appear to the information." Mr. (afterwards Mr. Justice) 
Taunton, contrd, ** contended that personal service of the summons was unnecessary, 
and clearly need not be stated on the record. Here the record stated that the defendant 
had been *duly summoned,' which imported all reasonable circumstances ; and the 
court would intend a personal service to have taken place if that were necessary.** 
Lord Chief Justice Abbott said, " Without giving any opinion that a personal service 
in all cases is absolutely necessary, it is sufficient to say, that in this case no sufficient 
substantial personal service appears to have taken place, and therefore the conviction 
must be quashed.'* And Mr. Justice Bayley said, *<It is consistent with every analogy, 
that a person shall not be concluded without personal service of the process which is 
to affect his liberty. It is laid down in Bum, Boscawen, and Nares, and other text 
books, that personal service of the summons is necessary, unless where it is expressly 
dispensed with by statute. Of this opinion was Lord C. J. Parker, in Rex v. Simpton** 
12 Mod. 345, ** If the defendant appears and makes a defence, it must be taken that 
he was duly summoned; but if the conviction is by default, it must be clearly shown 
on the face of the record, that he had been personally served, and had an opportunity of 
being heard.** ** I think this conviction must be quashed, for not showing that the de- 
fendant was personally summoned." Mr. Justice Holroyd and Mr. Justice LUtledalc 
concurred, and the conviction was quashed. 
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of conviction, reciting that the party had been duly convicted, it was suf- 
ficient *for the magistrate to prove the recorded conviction, without r»iQa 
proof of any previous steps. *■ 

Greaves. — That case is reported b 2 Starkie on Evidence, 430, 2d ed. ; 
590, 3d ed. 

Ebskine, J. — ^I think that the best course will be, to hold that the pre- 
vious proceedings ought to be proved, and to give the defendant leave 
to move to enter a nonsuit, or a verdict for him, if the court should be 
of opinion that the previous proceedings need not be proved, as that 
course will prevent the expense of a new trial. 

Talfaurdj Serjt., in reply. — It is quite clear that no summons was served 
on the plaintiff, because he asks one of the policemen whether any one 
else is included in the charge, and who is the informer, all of which he 
would have known if he had been summoned ; and the bona fides of the 
plaintiff cannot be doubted as to what he then stated, as he at the same 
time made a very ample confession as to shooting the hare, of which the 
defendant has had the full benefit. And, with respect to die damages, I 
submit that he is ci\titled to have the JB20 included in them, as it is for 
you to say whether he got discharged without that sum having been paid : 
and I submit that he is entitled to a compensation for being put under 
prison discipline, for which Mr. Barker is responsible, as those were all 
the natural consequences of his act in granting the warrant. 

E&sKiNE, J., (in summing up.) — The plaintiff complains that he has 
been wrongfully imprisoned, and the defendant, by his plea, puts in issue 
the right of the plaintiff to maintain this action. It was suggested tliat 
there was no evidence that the defendant had ever put the warrant in opera- 
tion ; you are to say whether, from the fact of the warrant bearing the 
signature of the magistrate, and being ^placed in the hands of the ^m^^rx 
constable by the clerk of the magistrates, you are satisfied that it '- 
was issued by the defendant. If you are satisfied that it was issued by the 
defendant, the plaintiff would be entitled to recover, unless the defendant 
could show that the warrant was issued under such circumstances as would 
justify it. A conviction has been put in for the purpose of showing that 
the defendant had jurisdiction ; and I thought it much better not to stop 
the case, that the question, whether the conviction was sufficient, should 
be decided by the court above ; and, if they are of opinion that the con- 
viction is g^ood, the verdict will do no injury to the defendant. This con- 
viction is in the summary form, and not reciting either the summons or the 
information. Where, in a conviction, the summons is recited, the mere 
recital is evidence of the summons ; but even if this conviction had re- 
cited the summons, it would have been open to the plaintiff to have shown 
that there was no summons, and then there would be no good conviction ; 
for if no summons was served in this case, the whole proceedings are bad. 
There is no distinct evidence adduced before you to show either that a sum- 
mons was served, or that no summons was served, but there is a statement 
made by the plaintiff while he was in custody. Now, it does not follow, 
that, because a part^ makes a statement, and is entitled to have the whole 
of a conversation given in evidence, that you are to take the whole of it 
to be true. Still it must be taken into consideration, and it appears that 
the plaintiff stated that he had not been served with any summons ; and 
the only circumstance tending to corroborate that statement is the fact, that 
he went away immediately after. You will say whether, taking all the 
circumstances into vour consideration, you are satisfied that, in point of 
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&ct, no sammons was served. The only other question is the amount of 
the damages. It appears that the plaintiff was handcuffed, and was after- 
wards put into a warm bath, and had his hair cut close ; and it was objected 
that the defendant was not at all liable for any of those things, because 
• . II -. there was •no proof that he had directed ihem to be done ; but if a 
-I magistrate puts a warrant in execution, he is supposed to authorize 
all persons to take all those steps which are ordinarily taken on such occa- 
sions ; and it is proved, that the same course was adopted in this as in 
other cases, and, therefore, the magistrate must be taken to have authorized 
all that was ordinarily done, and that might be reasonably expected to be 
done. Therefore, if cutting the hair close was to be reasonably expected 
as a consequence of the plamtiff being taken on this warrant, the magis- 
trate is answerable for it. You are to say, therefore, what damagas the 
plaintiff is entitled to, taking it that he has been improperly convicted. 
With respect to the JE20, if you are satisfied that the plaintiff paid it, or 
that it was paid in such a way that he was liable to repay the amount to 
the person who actually advanced the money, you ought to take that into 
account in awarding damages. There is no direct evidence that the £20 
was paid by the plaintiff, or by any one ; but it is proved that his wife brought 
a paper, and we do not know what that paper was, but we find that the 
plaintiff, who was committed for six months, gets out of custody, in two 
days, on this paper. If, on this evidence, you are satisfied that the plaintiff 
paid the j£20, or made himself liable for it, you will include that sum in 
the amount of your verdict. Qui facit per alium facit per se ; and pay- 
ment by another for me, is payment by me. 

Verdict for the plaintiff, the foreman of the special Jury adding, 
" We find that the summons was not served, and mat the dam- 
ages are £20, plus £5.^\a) 
Talfourdy Scrjt., and Carrvngtony for the plaintiff. 
R. V. RichardSj GreaveSy and W. CrippSy for the defendant. 

(a) No motion was made in the court above, either for a nonsuit or a new trial. 
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BEFORE MR. JUSTICE WIGHTMAIT. 



REGINA V. THOMAS PHILPOTTS. 

An indictment for obtaining money by false pretences, charged that the defendant nn- 
lawfully did falsely pretend to C. 8., that a certain paper writing which be produced 
to C. 8. was a good five pounds Ledbury Bank note ; by means whereof he unlaw- 
fully obtained money from C. 8., with intent to cheat and defraud bim of the same ; 
whereas, in troth and in fact, the paper writing was not a good five pounds note of 
the Ledbury Bank : — Held, that the indictment was bad, as it did not charge that the 
defendant knew, that it was not a good five pounds note of the Ledbury Bank, and 
that this was not aided by the allegation of the intent to defraud. 

False pretences. — The first count of the indictment charged, that the 
defendant, on the 26th day of March, 6 Vict., at Newent, " unlawfully 
did falsely pretend to one Charles Sterrj', that a certain paper writing which 
he, the said T. P., then and there produced and delivered to the said C. S., 
and which said paper writing was and is as follows, that is to say : 



CaRKINGTON & KiRWAN. 112 

I 

" Folio " London Friendly Union, Ji 

15610. 71, Leadenhall-street. Sg 

*^ Established for tne encouragement of trade, and to give employ- 'J^js 

ment to industrious artisans. f ^ 

* o 

" Received of Two Shillings and Sixpence, the December § | 

Quarter's Subscription to this Institution. 1842. || 

** XO 2 6 " Treasurer, W. J. Thurnell." |I 

Z, o 

was a good five pounds Ledbury Bank note ; by means of which said 
false pretence the said T. P. did then and there unlawfully obtain from the 
said C. S. three pieces of the current gold coin of the realm called sove- 
reigns, two pieces of the current silver coin of the realm called shillings, 
of the moneys of him the said C. S., with intent to cheat and defraud him, 
tiie said C. S., of the same : Whereas, in truth and in fact, the said paper 
writing was not a. good five pounds Ledbury Bank note, and whereas in 
truth and in *fact die said paper writing was not a bank note for r»|i o 
the payment of any money whatever, and was of no value what- ^ 
ever." To the great damage and deception, &c., and against the form of 
the statute, &c. 

The second, third, and fourth counts were similar to the first, except 
that in tlie second count the false pretence was charged to be, that the pa- 
per writing " was a good five pounds note of the Ledbury Old Bank." 
And in the third count, that the paper writing " was a good and genuine 
five pounds note." And in the fourth count, that the paper writing ^' was 
a good and genuine note for the payment of five pounds, and of the value 
of five pounds." In each of these latter counts, the false pretence therein 
stated was negatived ; but it was not alleged in either of the counts of the 
indictment, that the defendant knew that the paper writing was not a five 
pounds note. 

When the defendant was called on to plead. Greaves^ for the defendant, 
moved that the indictment should be quashed, on the ground that it did not 
show that the prisoner knew that the instrument was not what he repre- 
sented it to be. He cited the case of Regina v. Henderson ^ Car. & M. 
328, (a) and submitted that that was a stronger case than the present, as 
there at least one of the defendants must have Known whether he was pos- 
sessed of the money or not. 

^WiGHTMAN, J. — I shall not quash the indictment, as the defend- r«| ^^ 
ant may demur. ^ 

Greaves J for the defendant, declined to demur, (6) and the defendant 
pleaded not guilty. 

(o)Id that case an indictment for false pretences against Robert Henderson and 
Jeremiah Barlow charged that Francis Pawson was possessed of a mare and 
Henderson of a horse, and that Henderson and Barlow falsely pretended to Francis 
Pawson that Barlow **wa8 then and there possessed of a certain sam of money, 
to wit, £12 ;" and that, if Francis Pawson would exchange his mare for Henderson's 
horse. Barlow was ready and willing to purchase the horse of Francis Pawson, and 
give him £12 for it, " whereas, in truth and in fact, the said Jeremiah Barlow was 
not then and there possessed of the said sum of £12," and was not then and there ready 
and willing to purchase the said horse ; and it was held by the flAeen judges that the 
indictment was bad, as it did not aver that the defendants knew that Barlow was not 
possessed of £12. 
(fr) If a party demurs to an indictment for a misdemeanor, and judgment is given 
VOL. I. 10 G 
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On the next day, Wightman, J., said that he had a strong opinion that 
the indictment was bad. 

Keatingj for the prosecution. — As the defendant has pleaded, he cannot 
avail himself of the objection, if this supposed defect would be aided after 
verdict; (a) and I submit, that this indictment will be at all events good 
after verdict, as it pursues the terms of the statute 7 & 8 Geo. 4, c. 29, s. 
53, which omits the word "knowingly," which was contained in the earlier 
statute, 30 Geo. 2, c. 24, which is now repealed ; and it could not be that 
the defendant intended to defraud, unless he knew that the instrument was 
not what he represented it to be. 

Greaves. — The false pretences must be well stated ; and if they are not, 
the allegation of intent will not aid the defect. 

WiGHTMAN, J. — I think that this indictment is bad. The jury might 
And the defendant guilty on this indictment, although it was not proved 
that the defendant knew that the instrument was not such as he stated it to 
*1 1 51 ^^'^ ^^^ ^^ *^^ prosecutor was deceived by the instrument, so might 
•I *the defendant be, and the defect is not aided by the statement of 
the intent. 

llie defendant, by leave of the court, withdrew his plea, and the in- 
dictment was quashed. 

Keating^ for the prosecution. 

GreaveSy for the defendant. 

against him, the judgment is final ; and not that he should answer over, as it is on a 
demurrer to an indictment for felony. (Rex v. Josiah Taylor, 5 D. & R. 422 ; Reg. v. Phelpa, 
Can*. & M. 181 ; Reg. v. Purchate, Id. 617; and Rtg. v. Jldama, Id. 299.) 

(a) In the case of Reg. v. EUit, Carr. A M. 564, Mr. Justice Patteson said, that ** a 
party who has not demurred [to an indictment] cannot after plea take any objection to 
any matter on the record, which is aided by verdict/* under the 21st section of the 
statute of 7 Geo. 4, c. 64. 



OXFORD SUMMER CIRCUIT, 1843. 

BEFORE MR. JUSTICE WILLIAMS AND MR. JUSTICE MAULE. 



BERKSHIRE ASSIZES. 

BEFORE MR. JUSTICE WILLIAMS. 



REGINA V. FELLOWES. 

An indictment for perjury alleged to have been committed on the trial of an action of 
debt, brought and tried in a county court, stated, in the first count, that the county 
court was holden before H. M. B., Esq., the high sheriff, and the oath sworn before 
him; in the second count that the county court was holden before C. J. B., gent., the 
county clerk, and the oath sworn before him; and in the third count that the county 
court was held before C. J. B., gent., the county clerk, and the suitors, [naming them,] 
and the oath sworn before C. J. B., ** so being such county clerk as aforesaid, and T. 
J., dec. [naming them] suitors of the said court of the said sheriff as aforesaid i" — 
Heldj bad, as the county court was misdescribed in each of the counts, and that the 
fact of the county clerk being also a freeholder of the county made no difference. 
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Pesjuhy. — The first count of the indictment chafed that heretofore, to 
wit, at the county court of Henry Mill Bumaby, Esquire, sheriff of the 
county of Berks, holden at Newbury, in and for the said county, before r • ] ^ /; 
*the said H. M, £., Esquirey then bein^ sherifi* of the said county as '- 
aforesaid, a certain issue between one Richard Stapleton and James Eldridge, 
m a certain action of debt, came on to be tried in due form of law, and was 
then and there tried by a jury of the county, in that behalf duly sworn," 
&c. ; and that the defendant ^' appeared as a witness for and on the behalf 
of the said R. S., the plaintiff in the action aforesaid, and was then and 
there duly sworn, and took his corporal oath upon the holy Gospel of God, 
before the said H. M. £., Esquire^ he being such sher^as aforesaid.^^ It then 
went on to aver, that " he, the said H. M. B., Esquire, sheriff as aforesaid," 
had authority to administer the oath, and set out the evidence of the de- 
fendant, and asagned peijury upon it. 

The second count stated, ^' that heretofore, to wit, at the county court 
of H. M. B., Esq., sheriff of the county, of Berks, holden at Newbury, in 
Hnd for the said county, on the 7th day of February, 1842, before Charles 
fames BameSj gentleman^ county clerk of the said sheriff^ of the county of 
BerkSj a certain issue," &c., [as in the first count,] came on to be tried, 
and that the defendant appeared as a witness, and was sworn, '^ before the 
said C. J. B., gentleman, so being such county clerk as aforesaid ;" but 
this count was, in all other respects, similar to the first count. 
, The third count stated, that '^ heretofore, to wit, at the county court of 
H. M. B., Esq., the sheriff of the county of Berks, holden at Newbury, in 
and for the said county, on the 7th day of February, 1842, before Charles 
James BameSy gentleman^ county clerk of the court of the said sheriff* of 
Berks, and Thomas Joyce, James Dredge^ Richard Dredge, and Daniel 
Dredge, suitors of the court of the said sheriff*, a certain issue [as in the first 
count] came on to be tried, and that the defendant appeared as a witness, 
and was sworn, ^^ before the said C. J. B., gentleman, so being such county 
clerk as aforesaid, and T. J., J. D., R. D., and D. D., suitors of the said 
court of the said sheriff as ^aforesaid ;" but this count was, in all r*ii<v 
other respects, the same as the first count. ^ 

Carrington, for the defendant. — Before this case is gone into, I submit 
that this indictment cannot possibly be sustained, as the court in which the 
perjury is alleged to have been committed is misdescribed in every count 
m the indictment. The defendant pave his evidence on the trial of an ac* 
tion of debt, which was brought and tried in the coun^ court of the sheriff 
of Berkshire. In the first count the oath is stated to have been taken be- 
fore the high sheriff himself, which is just as improper as the stating that 
an oath made in the Court of Queen's Bench was sworn before her Ma- 
jesty. The second count states the court to have been holden before the 
county clerk, and the oath taken before him. This too, is improper, as the 
county court is not held before the county clerk, neither is he the sole 
judge of it; and the third count is equally objectionable, as that states 
Uie trial to have been had, and the oath taken, before the county clerk and 
the suitors jointly, which is not the way the county court of the sherifi 
is constituted, that being the court of the high sheriff, held before the 
suitors ; and in the case of Jones v. Jones, 5 M. & W. 523,(a) it was de- 

(a) In that case it was held, that a declaration on a judgment in a county court, 
stating the court to have been held before " Thomas Pryce Lloyd, •hariff, and the naiors 
o/thttaid rour//' was bad on special demurrer; two of the causes of demurrer being, 
that the county court must be held before the suitors, and not before the suitors 
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*1181 ^^^^^' ^^^^ ^ declaration on a judgment *in a county court was de- 
^ murrable, if it stated the court to have been holden before the 
sheriff and the suitors, the county court being the court of the shrriiT, 
holden before the suitors, and not before the suitors and any other person. 

Selfey for the prosecution. — I admit that I cannot support the first two 
Counts of the indictment; but, with respect to tl>e third, I submit that if 
the oath is charged to have been taken, on a trial before the suitors in the 
court of the sheriff, and proved to have been so, that will be sufikrient ; 
and that it being superfluously stated that the oath was also taken before 
some person who was not a component part of the court, will not be fatal 
to the prosecution ; and I am also in a condition to prove that Mr. Barnes, 
the under-sheriff, who was also the county clerk, was in fact a freeholder 
in the county, and, therefore, qualified to act as one of the suitors. 

Carrington. — The court, if it con^sted, as the third count states that it 
did, of the county clerk and of the suitors, was improperly constituted. 
The fact of Mr. Barnes being a freeholder will not obviate the objection, 
because, in addition to its being stated in the indictment that the court was 
holden before Mr. Barnes, the county clerk, and the other gentlemen, as 
the suitors, it is alleged that the oath was taken not before them all as 
suitors, but before Mr. Barnes, ^' so being such county clerk as aforesaid," 
and the other gentlemen, ^^ suitors of the said court of the said sheriff as 
aforesaid." 

•IIQI Williams, J. — I am of opinion that this indictment •cannot be 
J sustained. It is of the essence of the offence of perjury that the 
court before which it was committed i^ould have been property constituted* 
The defendant must be acquitted. Verdict — ^Not guilty. 

/. J^erys Williams^ and Selfe^ for the prosecution. 

Carringtonj for the defendant. 

and sheriff, or any other person ; and that the names of the suitors should haye heen 
stated. And Lonl Abinger, C. B., said, " the words ' be/ore such and soch persons/ I 
think, necessarily imply that the canse was heard before the persons who were the law- 
fully constituted judges of the court. The words * before the sheriff and suitors* there- 
fore imply that the sheriff is a judge of the county court, which certainly is not the case. 
If the suitors were to differ in opinion, and the sheriff were to give a casting vote, and 
thereby decide the question, the judgment would be bad. Suppose a judgment re- 
covered before the Court of Common Pleas were pleaded as a judgment recovered 'be- 
fore the justices of our lady the Queen of the Bench and the Lord High Chancellor,' it 
would be error, and the latter part of the allegation could not be rejected as surplusage." 
And Baron Parke said, "The old precedents all describe the court as the county court 
of the sheriff held before the suitors, and set out the names of the soitors." 
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WORCESTER ASSIZES- 

(Crown Side.) 

BEFORE MR. JUSTICE WILLIAMS. 



REGINA V. CHAPMAN. 

It was the duty of a clerk to receive money for his employer, and pay wages out of it, 
and to make entries of all moneys received and paid in a book, and to enter the 
weekly totals of receipts and payments in another book, npon which last book he, 
from time to time, paid over his balances to his employer. The clerk having entries 
of weekly payments in his first book, amounting to £25, he entered them in the second 
book as £35 ; and, two months aAer, in accounting with his employer by these means, 
made his balance £10 too little, and paid it over accordingly : — Held, that the clerk 
could not, on these facts, be convicted of embezzlement without its being shown that 
he had received some particular sum on account of his employer, and had converted 
either the whole or part of that sum to his own use. 

Embezzlement. — The first count of the indictment charged that the 
prisoner, being the clerk of Francis Rufibrd, had, by virtue of his em- 
ployment, received the sum of JCIO (a) on account of his master, and had 
embezzled the same. There were other counts as to another sum of JCIO, 
and for larceny. 

It was opened by Whiimorey for the prosecution, that *the prisoner r*^ n/^ 
was in the employment of the prosecutor as a clerk and traveller, and ^ 
that his duty vras to receive from the customers of the prosecutor moneys 
paid by them for goods supplied, and also to pay out of such moneys the 
wages and other outgoings of the establishment ; the payments so made being 
entered in a small l^ok kept by the prisoner, and their weekly total carried 
into a larger book, which showed the general debtor and creditor account 
between the prisoner and his master ; and the balance shown in this last- 
mentioned account was, from time to time, struck, and sometimes paid 
over, and sometimes brought forward as the commeucement of a new ac- 
count. And in September, 1842, one of the weekly totals, as it appeared 
in the smaller book kept by the prisoner, showed an aggregate of payments 
to the amount of JC25. In the. account for that week it was entered in the 
larger book as JC35, and this false entry appeared to have been written on 
an erasure. In the next month (October) a balance was struck on the 
general account, and the sum found to be due upon that balance was car- 
ried forward as the first item of a new account, which was settled in the 
following December, and the balance at that time paid over to the prose- 
cutor, it being JCIO less than it ought to have been, by reason of the sum 
of £35 being inserted as before mentioned, instead oi j£25. 

Williams, J. — Can you show any precise sum received by the piuoner 
on account of his master, and the whole or part of that veiy sum appropri- 
ated by him to his own uses? 

Whlimare. — lliere is no evidence at all of that kind. 

Williams, J. — In the absence of such evidence, I think that the prose- 
cution cannot be sustained. 

•His lordship directed an acquittal. Verdict — ^Not guilty.(&) 

WhilmorBy for the prosecution. [*121 

Allen and John Gray^ for the prisoner. 

(a) See the case of Rtx v. Crted^ ante, p. 63. 

(6) See the case of Rtgina v. Grovty 7 C. A; P. 635. 

62 
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MONMOUTH ASSIZES. 

{Ciml Side.) 

BEFOBE MR. JUSTICE UATTLE. 



STOTHERT v. JAMES. 

On the trial of an issue directed to try whether goods seized under a fi. fa. sued oa: 
against A., at the suit of the defendant, were the goods of the plaintiff, the declara 
tions of A., as to the property of the goods, are not receivable in evidence on the part 
of the plaintiff. 

Issue directed by the Court of Common Pleas to try whether five 
horses which had been seized by the sherifT of Monmouthshire, under a 
writ of fieri facias, sued out by the defendant against William Williams, 
were the property of the Blana Iron Company, of which company the 
plaintiff was a director. 

F, V, Le€y for the plaintiff, proposed to ask a witness for the plaintiff as 
to what William Williams had said as to the property in these horses. 

R. V. Rich<irdSy for the defendant. — I submit that what William 
Williams said is not receivable as evidence against the present defendant. 

•1221 *^' ^' ^^' — ^^^^ defendant claims under him. 

•■ Maule, J. — I think that is the fallacy. If these horses do 
not belong to this company, the defendant will succeed on this issue, 
whether they belong to William Williams or to any other person except 
the company. I think, therefore, that the evidence is not receivable. 

The evidence was rejected.(a) Verdict for the plaintiff. 

F. V. Lee and G. K. Richards, for the plaintiff. 

R. V. Richards and Sir T. Phillips^ for the defendant. 

(a) See the cases of RoberU v. Justice^ Esq^ ante, p. 93, and Protter v. GwUlim, ante, p. 95. 



DOE on the demise of LEWIS v. LEWIS. 

In ejectment where the lessor of the plaintiff claimed as heir of W. L., and the defend- 
ant claimed the whole property as devisee under the will of W. L., and part of it also 
under the marriage settlement made on her marriage with W. L. : — HeUy that the de- 
fendant's admitting at the trial that the lessor of the plaintiff was the heir of W. L. 
did not entitle the defendant to begin ; but that if the defendant had claimed title 
under the will only, and had admiued the title of the lessor of the plaintiff as heir, it 
would have been otherwise. 

Ejectment to recover two farms and certain lands, situate in the parishes 
of New Church East and Shirenewton. 

Tal^ourdy Serit., for the defendant. — In this case the lessor of the 
plaintiff claims the property, as the heir of Mr. William Lewis, deceased, 
and the defendant, who is the widow of Mr. William Lewis, claims the 
whole of these farms ^d lands, as being devised to her by his will, by 
which he lefl her the whole of his property ; a part of the farms and lands 
•1 2^1 ^^^ ^" question being also limited *to her by the marriage settlement 
J made on her marriage with Mr. William Lewis, I therefor^ pro- 
pose to admit the lessor of the plaintiff's pedio;ree and the defendant's pos- 
session, and to begin by going into the defendant's case. 
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fl. V. BichardSy for the plaintiff. — If the defendant relies on the will of 
Mr. William Lewis only, the defendant, on admitting the heir's title as 
suchy is ilo doubt entitled to begin ; but I submit that it is otherwise where 
the defendant relies on a will and some other title besides. 

Maule, J. — There was a case tried at Taunton before Baron BoLLAND,(a) 
m which, in an ejectment by the heir against a party who claimed under a 
conveyance from the person from whom the heir derived title, it was held 
that the defendant's admitting the lessor of the plaintiff's title as heir did 
not give the defendant the right to begin. 

^Talfourdj Serit. — If I admit Ihe lessor of the plamtiff's primS rmioA 
facie case, the lessor of the plaintiff has nothmg to do till I ^ 
answer it. 

Maule, J. — I think that, as this is not a case in which the defendant 
relies on a will only, and as there are other defences, the defendant is not 
entitled to begin, although the defendant may be willing to admit that the 
plaintiff is the heir. I think, therefore, that Mr. Richards is entitled to 
begin. 

R. V. RichardSy for the lessor of the plaintiff, be^. 

Verdict for the defendant. 

R. V. RichardSj W. J. JHexander^ and F. V. Leg, for the plaintiff. 

Talfaurdj Serjt., and Keating ^ for the defendant. 

(a) The case of Dot d. Tucker r. Tucker, M. 4c M. 636. In that case the lessor of the 
plaintiff claimed as heir of John Tacker; the defendant claiming under a conveyance 
made by John Tucker. Scarlett, A. G., for the defendant, offered to admit the heirship 
of the lessor of the plaintiff, and claimed the right to begin ; but Wilde, Serjt., for the 
plaintiff, contended, that, unless the defendant admitted that John Tucker died scixedof 
the estate, the defendant did not admit the lessor of the plaintiff's whole title as heir, a 
part of which being that the ancestor died seised, and that, unless a defendant admitted 
the lessor of the plaintiff's whole title, he was not entitled to begin. Baron Bolland held, 
that Wilde, Serjt, for the lessor of the plaintiff, was entitled to begin, as the defendant 
did not admit the whole case of the plaintiff. 

But, in the case of Doe d. Smith v. Smart, 1 M. A Rob. 476, which was tried before 
Baron Gnrney at Salisbury, the lessor of the plaintiff claimed as heir-at-law of Mrs 
Smith, and the defendant as devisee under Mrs. Smith's will ; and it was held by Baron 
Garney, after conferring with Patteson, J., that the defendant was entitled to begin, 
although it was stated by the counsel for the lessor of the plaintiff, that, as to part of 
tiie property, he intended to prove that the lessor of the plaintiff was assignee of the 
outstanding term : and Baron Gurney said, ** The real question in dispute is the validity 
of this will. The mischief would be extremely great, if a party, by merely getting an 
outstanding term, should obtain an advantage to which he is not really entitled." 



♦SHROPSHIRE ASSIZES. [•125 

{avU Side.) 

BEFOBE MR. JUSTICE MAT7LE. 



EVANS V. OAKLEY and PHILLIPS. 

To justify a surveyor of highways in taking down a fence, under the statute 5^6 
Will. 4, c. 50, s. 69, two things must concur: 1st, the fence must be within fiAeen 
feet of the centre of the road ; and, 3d, it must be on the road. 

A road was nine feet wide ; and there being a piece of unenclosed land at the side of it, 
also nine feet wide, which land was so rough and uneven, that no carriage ever did 
or could go over it. the owner of the adjoining field took this land into his field, and 
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put a fence round it. The surveyor of the highways took down the fence : — Beld, 
that he was not justified in so doing, under the 69th section of the Highway Act* 
5 & 6 Will. 4, c. 50, as the fence was not on the road. 

Trespass.— The declaration consisted of two counts, the first count 
being for taking down a fence at a place called The Pound ; the second 
count being for taking down another fence at a place called Nichols's. 
Plea— Not guilty, " by statute.'* 

It appeared that the defendant, Mr. Oakley, was the surveyor of the 
highways of the township of Stoney Stretton ; and that at that part of tlie 
highway from Westbury to Edge which is at a place called The Pound, 
where it passes along by the plaintiff's field, the road-way along which a 
carriage could pass was twenty-two feet wide ; but that between that and 
the place where the plaintiff's fence originally stood was a piece of unen- 
closed ground, fifteen feet wide, and two feet above the level of the road, 
with a perpendicular face toward the road. This piece of unenclosed 
ground the plaintiff had taken into his field, and bounded on the side next 
the road by the fence, the pulling down of which was the subject of the 
first count in the declaration. The trespass which was the subject of the 
second count of the declaration was for pulling down another fence, by the 
which the plaintiff, in like manner, had enclosed another piece of what had 
•2261 ^^^^ ^' ^^° ^unenclosed land, nine feet wide, which was at the 
•■ side of the same road, which road at that part was nine feet wide ; 
this latter piece of land being rough and uneven, so that no carriage did or 
could £o along it.(a) 

F. V. Lee^foT the defendant. By the Highway Act, 5 & 6 Will. 4, c. 
50, s. 69, it is enacted, " That, if any person shall encroach, by making 
or causing to be made any building, heoge, ditch, or other fence, on any 
carriage- way or cart- way, within the distance of fifteen feet from the centre 
thereof, every person so offending shall forfeit, on conviction, for every sucL 
offence, any sum not exceeding forty shillings ; and the surveyor who shall 
have the care of any such carriage-way or cart-way shall, and he is hereby 
required to cause such building, hedge, ditch, or fence, to be taken down 
or filled up, at the expense of the person to whom the same shall belong.'' 
It is admitted that the defendant Oakley was tl\e surveyor of the highways, 
and that the road is the public highway from Westbury to Edge ; and it is 
also admitted that these fences which were pulled down were witiiin fifteen 
feet of the centre of the road, and that the road, at the place called The 
Pound, was only twenty-two feet wide, and at Nichols's only nine feet 
wide. I therefore submit that the defendant, Oakley, as surveyor, was 
justified in taking them down. 

•1271 *Maule, J., (in summing up.) — In order that a fence put up by 

-' a party should come within the provisions of the statute that has 

been citea, two things must concur ; the one, that it must be within fifteen 

feet of the centre of the road ; the other, that it must be an the road. If 

(a) In the case of Doe d. Pring y. Peaney, 9 D. & R. 908, it was held, that the pre- 
sumption of law is, that waste land adjoining a road belongs to the owner of the adjoin- 
ing enclosed land, whether freeholder, leaseholder, or copyholder ; and, in the case of 
Crrove V. Wetlf 7 Taunt. 89, Lord Chief Justice Gibbs said, ''Prim A facie the presump- 
tion is, that a strip of land lying between a highway and the adjoining close belongs to 
the owner of the close, as the presumption also is, that the highway itself ad medium 
filum vias does. But the presumption is to be confined to that extent ; for, if the narrow 
strip be contiguous to, or communicate with, open commons or larger portions of land* 
the presumption is either done away or considerably narrowed, for the evidence of 
ownership, which applies to the larger portions, applies also to the narrow strip which 
communicates with them.*' '* 
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an encroachment were made by putting up a fence at the edge of a road 
as wide as Portland-place, that would not be within this enactment, because 
it would not be within fifteen feet of the centre of the road. So, if the 
road was under thirty feejt wide, and the encroachment was at the side of 
it, but not 071 the road, it would, on that ground, not be within the 691 h 
section of the Highway Act. Here we find that there is a road runnmg 
along this line, but that the two places enclosed never were parts of that 
road, as no carriage ever did or could go along the steep bank at The 
Pound, or over the rough uneven ground at Nichols's : and if these places 
at which the fences were put up have never either of them been used by 
the public as a part of the road, the surveyor had no right to pull down 
the fences, because they were within fifteen feet of the centre of the road. 

Verdict for the plaintiH'.(a) 

Talfourdj Serjt., and Whitmorey for the plaintiff. 

F. F. Lee and W. Johnstone Makj for the defendants. 

(a) See the case of Lowen v. JTaye, 6 D. & R. 20, which was a case on the coDStrac 
tion of the 63d sect, of the Highway Act, 13 Geo. 3, c. 78, which was repealed by the 
Stat. 5 & 6 Will. 4, c. 50. 



•{Crown Side.) [^128 

BEFORE MR. JUSTICE WILLIAMS. 



REGINA V. FRANCIS CLAYTON and MARY MOONEY. 

If A. counsel and encourage B. to set fire to a malt-house, and B. attempt to set it on 
fire, both may be jointly indicted as principals for the misdemeanor of attempting to 
set the malt-house on fire, although A. was not present at the time of the attempt. 

Misdemeanor. — The prisoners were indicted for a misdemeanor in hav- 
ing attempted to set fire to a certain malt-house, and were jointly charged 
hy tlie indictment with so attempting. 

It appeared by the evidence that the prisoner Mary Mooney had gone to 
bed an hour and a half before the fire was discovered, and there was every 
reason to suppose that she was not present at the time when the fire was 
lighted ; and the evidence, which was entirely circumstantial, tended to 
show that the prisoner Clayton lighted the fire only a few minutes before it was 
discovered. Declarations of the prisoner Mary Mooney were proved, which 
tended to show that she knew beforehand that the fire was to take place. 

/. G. Phillimorej for the prisoners, submitted that there was no case 
against the prisoner Mary Mooney, on this indictment. 

Greaves, — All who take any part in a misdemeanor are principals, and 
whatever will make a person an accessary before the fact in a felony makes 
him principal in a misdemeanor. 

Williams, J., (in summing up.)— In misdemeanors and in treason, all 
who take part in the crime are principals ; and in this case it is not neces- 
sary to prove that the prisoner Mary Mooney was present at the time when 
the prisoner Clayton attempted to set fire to the •malt-house ; and r»|oQ 
if you are satisfied that she counselled and encouraged Clayton to L 
set fire to the malt-house, she may be convicted upon this indictment. 

Verdict — Not guilty. 

Greaves and W. Johnstone JVeaUj for the prosecution. 

/. G. Phillimore^ for the prisoners. 

fOL. I. 11 
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STAFFORD ASSIZES. 

{Crown Side.) 

BEFORE MR. JUSTICE MAULE. 



REGINA V. fflGGINSON. 

To entitle a prisoner to be acquitted on the groand of insanity, he mast, at the time of 
the committing of the offence, have been so insane that he did not know right from 
wrong. 

Murder. — The prisoner was indicted for the wilful murder of his son, 
Charles Higginson, a child five years old, by burying him alive. There 
was another count in the indictment, which charged the death to be by a 
mortal fracture of the skull. 

The facts of the case were clearly proved ; and it appeared that the 
child, who was in perfect health, was taken into a wood, and there buried 
by the prisoner ; and on the learned judge inquiring of Mr. Greatrix, the 
surgeon who was called as a witness for the prosecution, whether a frac- 
ture of the skull of the child was the cause of his death, or whether the 
child had, after the fracture of the skull, been suffocated by being buried 
while alive, the prisoner said, in open court, " I put him in alive." 

The prisoner, who had no counsel, made no defence, and said he had 
•1301 "® witnesses; but Mr. Brutton, the governor •of the prison, in- 
^ formed Mr. Bellamy, the clerk of assize, that it had been sug- 
gested to him that the prisoner was insane. This being mentioned by Mr. 
Bellamy to the learned judge, his lordship desired that any person who could 
depose to the prisoner's state of mind would come into the witness-box. 

Two of the officers of the prison, one of whom had known the prisoner 
since his committal on this charge, (May 20th, 1843,) and the other of 
whom had known him from the time of their being at school together, (the 
prisoner being twenty-six years of age,) being sworn, deposed to the pri- 
soner being " of very weak intellect ;" and Mr. Hughes, the surgeon of the 
prison, who was also called, by direction of the learned judge, stated that 
the prisoner was of " very weak intellect, but capable of knowing right 
from wrong." 

Maule, J., (in summing up, afler adverting to the facts of the case,) 
said — If you are satisfied that the prisoner committed this offence, but 
you are also satisfied by the evidence that, at the time of the committing the 
offence, the prisoner was so insane that he did not know right from wrong, 
he should be acquitted on that ground ; but if you think Qiat, at the time 
of the committing of the offence, he did know right from wrong, he is re- 
sponsible for his acts, although he is of weak intellect. 

Verdict — Guilty ; and the prisoner was afterwards executed.(a) 

Corbettj for the prosecution. 

(a) The acquittal of Daniel M'Naoghten for the murder of Mr. Drummond, on the 
ground of insanity, at the Central Criminal Court, on the 5th of March, 1843, gave rise 

to a discussion in the House of Lords ; and the following were the questions 
•131] of law propounded to the judge in ♦relation to the law respecting allegi/l 

crimes committed by persons afflicted with insane delusion, and the opinion* 
of the jixiges thereupon. 
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These questions, and the opinions of the judges, were ordered to be printed by the 
House of Lords on the 19th of June, 1843, and were as follow: — 
*' IsU — What is the law respecting alleged crimes committed by persons afflicted with in- 
sane delusion in respect of one or more particular subjects or persons; as, for in- 
stance, where, at the time of the commission of the alleged crime, the accused knew 
he was acting contrary to law, but did the act complained of with a view, under the 
influence of insane delusion, of redressing or revenging some supposed grievance 
or injury, or of producing some supposed public benefit ? 
**Sd. — What are the proper questions to be submitted to the jury when a person, alleged 
to be afflicted with insane delusion respecting one or more particular subjects or 
persons, is charged with the commission of a crime, (murder, for example,) and in- 
sanity is set up as a defence ? • 
*3dw— In what terms ought the question to be lef> to the jury as to the prisoner's slate 

of mind at the time when the act was committed ? 
'<4th^ — ^If a person under an insane delusion as to existing facts commits an offence in 

consequence thereof, is he thereby excused ? 
^'Stb. — Can a medical man, conversant with the disease of insanity, who never saw the 
prisoner previously to the trial, but who was present during the whole trial, and the 
examination of all the witnesses, be asked his opinion as to the state of the prisoner's 
mind at the time of the commission of the alleged crime, or his opinion whether the 
prisoner was conscious at the time of doing the act that he was acting contrary to 
law, or whether he was labouring under any and what delusion at the time 1 
** Mr. JusTicx Mavlx. — I feel great difficulty in answering the questions put by your 
lordships on this occasion : — First, because they do not appear to arise out of, and are 
not put with reference to, a particular case, or for a particular purpose, which might 
explain or limit the generality of their terms, so that full answers to them ought to be 
applicable to every possible state of facts not inconsistent with those assumed in the 
questions ; this difficulty is the greater, from the practical experience both of the Bar 
and the Court being confined to questions arising out of the facts of particular cases : 
secondly, because I have heard no argument at your lordships' bar or elsewhere on the 
subject of these questions, the want of which I feel the more, the greater is the number 
and extent of questions which might be raised in argument: and, thirdly, from a fear, 
of which I cannot divest myself, that as these questions relate to matters of criminal 
law of great importance and frequent occurrence, the answers to them by the 
'judges may embarrass the administration of justice when they are cited in [*132 
criminal trials. For these reasons I should have been glad if my learned 
brethren would have joined me in praying your lordships to excuse us from answering 
these questions, but as I do not think they ought to induce me to ask that indulgence fur 
myself individually, I shall proceed to give such answers as I can, aAer the very short 
time which I have had to consider the questions, and under the difficulties I have men- 
tioned, fearing that my answers may be as little satisfactory to others as they are to 
myself. 

** The first question, as I understand it, is, in effect, What is the law respecting al- 
leged crime, when, at the time of the commission of it, the accused knew he was acting 
contrary to the law, but did the act with a view, under the influence of insane delusion, 
of redressing or revenging some supposed grievance or injury, or of producing some 
supposed public benefit? If I were to understand this question according to the strict 
meaning of its terms, it would require, in order to answer it, a solution of all questions 
of law which could arise on the circumstances stated in the question, either by expli- 
citly stating and answering such questions, or by slating some principles or rules which 
would suffice for the solution. I am quite unable to do so, and, indeed, doubt whether 
it be possible to be done, and therefore request to be permitted to answer the question only 
so far as it comprehends the question whether a person, circumstanced as staled in the 
question, is for that reason only to be found not guilty of a crime respecting which the ques- 
tion of bis guilt has been duly raised in a criminal proceeding; and I am of opinion that 
he is not There is no law that I am aware of that makes persons in the state described 
in the question not responsible for their criminal acts. To render a person irresponsi- 
ble for crime on account of unsoundness of mind, the unsoundness should, according 
to the law as it has long been understood and held, be such as to render him incapable 
of knowing right from wrong. The terms used in the question cannot be said (with 
reference only to the usage of language) to be equivalent to a description of this kind 
and degree of unsoundness of mind. If the state described in the question be one 
which involves, or is necessarily connected with, such an unsoundness, this is net a 
matter of law, but of physiology, and not uf that obvious and familiar kind as to be in* 
ferred without proof. 

** Second, the questions necessarily to be submitted to the jury are those questions of 
Tact which are raised on the record. In a criminal trial, the question commonly is» 
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whether the accused be guilty, or not guilty; but in order to assist the jury in coming 
toa right conclusion on this necessary and ultimate qoestion, it is usual and pioper to 
submit such subordinate or intermediate questions as the course which the trial has 
taken may have made ii convenient to direct their attention to. What those questions 
are, and ihe manner of submitting them, is a matter of discretion for the judge — a dis- 
cretion to be guided by a consideration of all the circumstances attending the inquiry. 
In performing this duty, it is sometimes necessary or convenient to inform the jury as 
to the law ; and if, on a trial, *such as is suggested in the question, he should 
*133] have occasion to state what kind and degree of insanity would amount to a 
defence, it should be stated conformably to what I have mentioned in ray an- 
swer to the first question, as being, in my opinion, the law on this subject. 

** Third, there are no terms which the judge is by law required to use. They should 
not be inconsistent with the law as above stated, but should be such as, in the discre- 
tion of the judge, are proper to assist the jury in coming to a right conclusion as to the 
guilt of the accused. 

"Fourth, the answer which I have given to the first question is applicable to this. 

** FiAh, whether a question can be asked depends, not merely on the questions of fact 
raised on the record, but on the course of the cause at the time it is proposed to ask it; 
and the state of an inquiry as to the guilt of a person charged with a crime, and defendeO 
on the ground of insanity, may be such that such a question as either of those suggested 
is proper to be asked and answered, though the witness has never seen the person be. 
fore the trial, and though he has been present and heard the witnesses ; these circum 
stances, of his never having seen the person before, and of his having been present at 
the trial, not being necessarily sufficient, as it seems to me, to exclude the lawfulness of 
a question which is otherwise lawful, though I will not say that an inquiry might not 
be in such a state as that these circumstances should have such an effect. 

** Supposing there is nothing else in the state of the trial to make the question sug- 
gested proper to be asked and answered, except that the witness had been present and 
heard the evidence, it is to be considered whether that is enough to sustain the question. 
In principle it is open to this objection, that, an the opinion of the witness is founded 
on those conclusions of fact which he forms from the evidence, and as it does not ap* 
pear what those conclusions are, it may be that the evidence he gives is on such an 
assumption of facts as makes it irrelevant to the inquiry. But such questions have 
been very frequently asked, and the evidence to which they are directed has been given, 
and has never, that I am aware of, bt*en successfully objected to. Evidence, most 
clearly open to this objection, and on the admission of which the event of a most im- 
portant trial probably turned, was received in the case of the Quttn v. Jf AaugA/fn, tried 
at the Central Criminal Court in March last, before the Lord Chief Justice, Mr. Justice 
Williams, and Mr. Justice Coleridge, in which counsel of the highest eminence were 
engaged on both sides; and I think the course and practice of receiving such evidence, 
confirmed by the very high authority of these judges, who not only received it, but left 
it, as I understand, to the jury without any remark derogating from its weight, ought to 
be held to warrant its reception, notwithstanding the objection in principle to which it 
may be open. In cases even where the course of practice in criminal law has been 
unfai,vourable to parties accused, and entirely contrary to the most obvious principles 
of justice and humanity, as well as those of law, it has been held that such practice 
constituted the law, and could not be altered without the authority of Parliament." 

*LoRD CiiiKF JusTicx TiwDAL. — " My lords, her majesty's judges, with the 
*1341 exception of Mr. Justice Maule, who has stated his opinion to your lordships, 
in answering the question proposed to (hem by your lordships' House, think it 
right, in the first place, to stale that they have forborne entering into any particular dis- 
cussion upon these questions, from the extreme and almost insuperable difficulty of 
applying those answers to cases in which the facts are not brought judicially before 
them. The facts of each particular case must of necessity present themselves with 
endless variety, and with every shade of difference in each case ; and as it is their dcty 
to declare the law upon each particular case, on facts proved before them, and after 
hearing argument of counsel thereon, they deem it at once impracticable, and at the 
same time dangerous to the administration of justice if it were practicable, to attempt to 
make minute applications of the principles involved in the answers given by them to 
your lordships' questions. 

** They have, therefore, confined their answers to the statement of that which they 
hold to be the law upon the abstract questions proposed by your lordships; and as they 
deem it unnecessary, in this peculiar case, to deliver their opinions seriatim, and as all 
concur in the same opinion, they desire me to express such their unanimous opinion to 
your lordships. 

** The first question proposed by your lordships is this : * What is the law resp'*cting 
alleged crimes committed by persons afflicted with insane delusion in respect of one or 
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more particular sobjects or persons ; as, for in^itance, where, at the time of the com- 
mission of the alleged crime, the accused knew he was acting contrary to law, but did 
the act complained of with a view, under the influence of insane delusion, of redressing 
or revenging some supposed grievance or injury, or of producing some supposed public 
benefit V 

^ In answer to which question, assuming that your lordships* inquiries are confined 
to those persons who labour under such partial delusions only, and are not in other 
respects insane, we are of opinion, that, notwithstanding the party accused did the act 
complained of with a view, under the influence of insane delusion, of redressing or 
revenging some supposed grievance or injury, or of producing some public benefit, he 
iss nevertheless punishable, according to the nature of the crime committed, if he knew, 
at the time of committing such crime, that he was acting contrary to law, by which 
expression we understand your lordships to mean the law of the land. 

** Your lordships are pleased to inquire of us, secondly : ' What are the proper questions 
to be submitted to the jury, where a person alleged to be afl3icted with insane delusion 
respecting one or more particular subjects or persons is charged with the commission 
of a crime, (murder, for example,) and insanity is set up as a defence V And, thirdly : 
*In what terms ought the question to be lefl to the jury as to the prisoner's state of 
mind at the time when the act was committed V And as these two questions appear to 
us to be more conveniently answered together, we have to submit our opinion to be, 
that the jury ought to be told in all ^cases that every man is to be presumed to 
be sane, and to possess a suflicient degree of reason to be responsible for his f*135 
crimes, until the contrary be proved to their satisfaction ; and that, to establish 
a defence on the ground of insanity, it must be clearly proved, that, at the time of the 
committing of the act) the party accused was labouring under such a defect of reason, 
from disease of the mind, as not to know the nature and quality of the act he was doing, 
or, if be did know it, that he did not know he was doing what was wrong. The mode 
of putting the latter part of the question to the jury on these occasions has generally 
been, whether the accused at the time of doing the act knew the difference between 
right and wrong; which mode, though rarely, if ever, leading to any mistake with the 
jury, is not, as we conceive, so accurate when put generally, and in the abstract, as when 
put with reference to the party's knowledge of right and wrong in respect to the very 
act with which he is charged. If the question were to be put as to the knowledge of 
the accused, solely and exclusively with reference to the law of the land, it might tend 
to confound the jury, by inducing them to believe that an actual knowledge of the law 
of the land was essential in order to lead to a conviction ; whereas the law is admin- 
istered upon the principle that every one must be taken conclusively to know it, without 
proof that he does know it. If the accused was conscious that the act was one which 
he ought not to do, and if that act was at the same time contrary to the law of the land, 
be is punishable ; and the usual course, therefore, has been, to leave the question to 
the jury, whether the party accused had a suflicient degree of reason to know that he 
was doing an act that was wrong: and this course we think is correct, accompanied 
with such observations and explanations as the circumstances of each particular case 
may require. 

"The fourth question which your lordships have proposed to us is this : — ^' If a person 
under an inssne delusion as to existing facts commits an offence in consequence thereof, 
is he thereby excused!' To which question the answer must of course depend on the 
nature of the delusion : but, making the same assumption as we did before, namely, that 
he labours under such partial delusion only, and is not in other respects insane, we 
think he must be considered in the same situation as to responsibility as if the facts 
with respect to which the delusion exists were real. For example, if, under the influence 
of his delusion, he supposes another man to be in the act of attempting to take away 
bis life, and he kills that man, as he supposes, in self-defence, he would be exempt from 
punishment. If his delusion was that the deceased had inflicted a serious injury to his 
character and fortune, and he killed him in revenge for such supposed injury, he would 
be liable to punishment 

'* The question lastly proposed by your lordships is : — * Can a medical man, convers- 
ant with the disease of insanity, who never saw the prisoner previously to the trial, but 
who was present during the whole trial and the examination of all the witnesses, be 
asked his opinion as to the state of the prisoner's mind at the time of the commission 
of the alleged crime, *or his opinion whether the prisoner was conscious at 
the time of doing the act that he was acting contrary to law, or whether he was [*136 
labouring under any and what delusion at the timeV In answer thereto, we 
state to your lordships, that we think the medical man, under the circumstances sup- 
posed, cannot in strictness be asked his opinion in the terms above stated, because each 
of those questions involves the determination of the truth of the facts deposed to, which 
it is for the jury to decide, and the questio.\s are not mere questions upon a matter of 

H 
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.icience, in which case such evidence is admissible. But, where the facts are admitted, 
^r Dot disputed, and the question becomes substantially one of science only, it may be 
convenient to allow the question to be put in that general form, though the same cannot 
be insisted on as a matter of right" 



{CivU Side,) 

BEFOBE MB. JUSTICE WILLIAMS. 



SHENTON V. JAMES. 

A paper writing, in the following form : — "On demand I promise to pay to W. 8. tne 
sum of £50, in consideration of foregoing and forbearing an action at law in the 
Court of Queen's Bench, for damages ascertained, by consent, to amount to that sum, 
by reason of the injury sustained by his wife, in respect of my liability for non-repair 
of a footwayi in the parish of 8. (signed) T. I.** — is a promissory note. 

Assumpsit by the plaintiiT, as the payee, against the defendant, as tlie 
maker of a promissory note, dated the 17th of December, 1842, for JE50, 
payable on demand. Pleas, first, non assumpsit ; and second, that the 
defendant was induced to make the note by the fraud, covin, and misre- 
presentation of the plaintiff. Replication, denying the fraud, covin, and 
misrepresentation. 

It was opened by Whaieleyy for the plaintiff, that the plaintiff's wife, 
having been severely injured by a fall, occasioned by a bridge which was 
in a footpath being out of repair, the defendant, who was the surveyor of 
the highways of the parish of Seighford, in which the footpath and bridge 
were situate, had given the note in question to the plaintiff, in considera- 
tion of the plaintiff's forbearing to bring an action against him for negli- 
•1^71 S®^^^ ^ ^^* having •had the bridge properly repaired. He cited 
-I the 5th and 94th sections of the Highway Act, 5 and 6 Will. 4, c. 
50.(a) 

The note, which was on a 35. 6d, stamp, was put in and read : it was 
in the following form : — 

u ^t^ f\ f\ Crabbery Hall, Stafford, 

^^ ^ ^ 17th December, 1843. 

" On demand, I promise to pay to William Shenton the sum 
of Fifty pounds, in consideration of foregoing and forbearing an action at 
law in the Court of Queen's Bench, for damages ascertained, by consent, 
to amount to that sum, by reason of the injury sustained by his wife, in 
respect of my liability for non-repair of a foot-way in the parish of Seigh- 
ford. '^ Thomas James. 
" Witness, John Harris." 

jR. V, Richards, for the defendant. — I submit that this is not a promis- 
sory note. It is, if any thing at all, an agreement, and ought to bear an 
agreement stamp. 

Williams, J. — ^I shall not stop the case on this objection. If the Court 

(o) By the former of these sectious, the word " highways'* in that act is to be " un- 
derstood to mean all roads, bridges, (not being county bridges,) carriage-ways, cart- 
ways, horseways, bridleways, footways, causeways, churchways, and pavements ;" and 
by the latter, " if any highway is out of repair,** two justices may convict the surveyor 
of the highways, or any other party liable to repair the highway, in any penalty nut f x 
ceeding £6 
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of Queen's Bench should think that this is not a note, you shall have the 
benefit of your objection. 

Verdict for the plaintiff on both issu<es, with leave to move to enter a 
nonsuit. 

Whatdeyy Carrington^ and Meieyardy for the plaintiff. 

*T(dfoard^ Serjt, and R. V. BichardSy^for the defendant. [•ISS 



In the ensuing term, R. V. Richards applied to the court of Queen's 
Bench to enter a nonsuit; but the court, af^er taking time to consider, 
refused a rule.(a) 

(a) Baron Bayley lays down (Bay. on Bills, ch. 1, sect. 6) that ''a bill or note must 
parport that the money mentioned in it shaU be payable absolutely at all events ; if it 
purport to make the payment depend on any uncertainty or contingency, the instru- 
ment is not, except in certain cases as to the stamp-duties, a bill or note ; and, if it be 
not a bill or note ab initio, no subsequent event can make it so." 



STAFFORD SPECIAL C0MMISSI0N.(6) 

BEFORE hOKD CHIEF JUSTICE TINDAL, BARON PARKE, AND BARON ROLFE. 



REGINA V. ARTHUR O'NEILL. 

A. was indicted for speaking seditious words. He had been committed more than 
twenty days before, for having unlawfully caused a great number of persons unlaw- 
fully to assemble to disturb the peace, and having with those persons assembled and 
met together for the purpose aforesaid, to the terror of her majesty's subjects: — Hclf, 
that A. was entitled to traverse, as the indictment was not fur the same offence as 
that for which he had been committed, although both the indictment and the commit- 
ment related to the same transaction. 

Seditious words. — The first count of the indictment stated, that the de- 
fendant, being a person of seditious and turbulent mind, &c., '^ wickedly 
and unlawfully contriving and intending to bring the laws of this realm 
and the constitution of this realm, as by law established, and the Com- 
mons House of Parliament, into general hatred and contempt ; and further 
wickedly and unlawfully contrivmg *and intending to prevent and r#tqQ 
obstruct the collection, in due course of law, of the revenue of this L 
kingdom, and to procure and induce the liege subjects of this realm to 
refuse and resist the payment of the taxes due and payable by the laws now 
in force ; and further unlawfully and wickedly contriving and intending to 
persuade and induce large numbers of the subjects of this kingdom, being 
workmen working and labouring in certain trades, and particularly large 
numbers of persons working in the coal and iron trades, unlawfully and 
wrongfully to conspire, combine, confederate, and agree together for the 
purpose of obtaining an increase of their wages in the said trades, by 
ceasing and abstaining altogether from working and labouring in their said 
trades ; and further wlckeclly and unlawfully contriving and intending to 
procure and cause the said workmen to hold and meet in unlawful assem- 
blies, and to make riots, routs, and disturbances, and to break the public 
peace, and resist the execution of the laws, heretofore, to wit, on the 26th 
day of August, 1842, at Rowley Regis, in the county of Stafford, with 
force and arms, did address a certain discourse to divers, to wit, one 

(6) For the other cases on this special commission, see Car. 6l M. 661, et sea. 
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thousand of the subjects of this realm then and there being assembled, of 
and concerning the law and constitution of this realm,*and of and concem- 
mg the Commons House of Parliament, and of and concerning the revenue 
and taxes of this kingdom, and of and concerning the said combination, 
conspiracy, and confederacy of the said workmen to obtain an increase of 
wages by wholly ceasing and abstaining from working and labouring in 
their said trades as above-mentioned,* and in different parts of the said dis- 
course did then and there, unlawfully, wickedly, and seditiously, speak, 
publish, and address, in a loud voice, to and in the hearing of the said 
persons so assembled, amongst other things, the false, seditious, scandalous, 
libellous, and inflammatory words and matter following, of and concerning 
ihe laws and constitution of this realm, [repeating the words between the **,] 
•14.01 ^^^^ '^ ^^ *^yy ' Is this a time, when trade is reviving, for masters 
-' to reduce the wages ? I have myself been a close observer, and 
I know that trade is improving,' [setting out what the defendant said, with- 
out any innuendo,] in contempt of the laws of this realm, and against the 
peace," &c. The second count was similar, but was only as to words 
which related to the laws, the constitution, and the House of Commons. 
The third count related only to words spoken with respect to the collection 
of the revenue ; and the fourth count only to words spoken with respect 
to the workmen having conspired to obtain a rise of wages. 

The defendant had been committed on the 29th day of August, 1842, 
by a warrant under the hands and seals of five magistrates of the county 
of Stafford, on which he afterwards put in bail, which warrant w^as in the 
following form : — 

County of) To the constable of the parish of Dudley, in the said county, and to the 
Stafford. 5 keeper of her majesty's jail at Stafford, in the said county. 
These are, in her majesty's name, to charge and command you, the said constable, to 
convey to the common jail of the said county the bodies of Arthur O'Neill and John 
Blanchfield, they being charged before us, the undersigned justices of the peace for the 
said county, on the oaths of James Jones Dransfield, Thomas Llewellyn, Charles 
Sindle, and Isaiah Northall, for that they the said Arthur O'Neill and John Blanchfield 
did, on the twenty-sixth day of August, at the parish of Rowley Regis, in the said 
county, with divers other persons at present unknown, unlawfully cause a great num- 
ber of her majesty's liege subjects, to wit, three hundred and more, unlawfully to as- 
semble and meet together to disturb the public peace ; and that the said Arthur 0*Neill 
and John Blanchfield, with divers other persons at present unknown, to the numberof three 
hundred and more, did then and there, with force and arms, unlawfully assemble and 
meet together for the purpose aforesaid, in contempt of our lady the queen and the laws 
of this realm, in breach of the public peace, and to the great terror and alarm of her 
majesty's subjects then and there being and residing, passing and re-passing. And 
you the said keeper are hereby required to receive the said Arthur 0*NeiIl and John 
Blanchfield into your custody, and them there safely keep, until they shall be thence deli- 
vered by due course of law, unless the said Arthur O'Neill shall sooner become bound to 
her majesty in the sum of two hundred pounds, with two sufficient sureties in the sum of 
one hundred pounds each, conditioned for the personal 'appearance of the said 
*141] Arthur O'Neill at the next general quarter sessions of the peace to beholden for 
the said county, and, in the mean time, to be of good behaviour towards the queen 
and all liege people ; and unless he the said John Blanchfield shall sooner become bound Xv 
her majesty in the sum of one hundred pounds, with two sufficient sureties in the sum 
of fifty pounds each, conditioned for the personal appearance of the said John Blanch- 
field at the next general sessions of the peace to be holden for the said county, and, iti 
the mean time, to be of good behaviour towards the queen and all her majesty's liege 
people; and for so doing, this shall be your sufficient authority. Given under our 
hands and seals, this 29ih day of August, 1842. 

On the indictment being found, 

P. V, Ijee^ for the defendant, applied to the Lord Chief Justice Tindal 
to allow the defendant to traverse till the next assizes, on the ground that 
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the offence charged in the indictment, and the offence charged in the com 
mitment, were different, the one offence being the speaking of seditious 
words, and the other the taking part in an unlawful assembly. He cited 
the case of Rsx v. James^ 3 C. & P. 222,(a) and Rex v. Williams^ 1 M. & 
Rob. 503.(6) 

Wadlingtony for the crown. The cases cited are distinguishable from 
the present. In the cases cited, the parties had been committed for felony, 
and there had not been in either of them any charge of misdemeanor till 
the finding of the bill of indictment for the misdemeanor. Here the charge 
in the commitment and the charge in the *indictment, although r»t jq 
somewhat different in form, are both for misdemeanor, and really •■ 
for the same transaction. In a case of misdemeanor like the present, it is 
almost impossible for the committing magistrate to decide in what mode 
the charge is to be shaped, and if this sort of objection is to be made, no- 
thing would be more easy than to have inserted a count in the indictment 
for an unlawful assembly ; and, if there had been such a count in the pre- 
sent case, it could hardly have been contended that the defendant was 
entitled to traverse. In the present case, the defendant is committed for 
an unlawful assembly, and the principal or only evidence is language used 
by him of a seditious nature ; and upon those same depositions, when he 
comes to the assizes, a bill is preferred against him, the substance of which 
is for using seditious language, with various unlawful intentions, one of 
which is to induce large numbers of the working classes to hold unlawful 
meetings and assemblies, and in the depositions on which the defendant 
was committed for the unlawful assembly, the very words are set forth 
which are the subject of the present indictment. The question, therefore, 
is, whether your lordship would put so strict a construction upon the stat. 
60 Geo. 3, and 1 Geo. 4, c. 4, s. 3, as to hold that this case does not come 
within the meaning of the words " such offence," which are the words of 
that enactment. I apprehend that the meaning of the statute is, that if a 
party is indicted for an offence which is a misdemeanor of the same legal 
character, which is founded upon the same depositions, and is of tlie same 
general nature as the one for which he is committed, then he is as much 
bound to try when he has been twenty days either in custody or on bail, 
as if he were indicted for precisely the same offence, shaped in the same 
mode in which it was shaped by the committing magistrate. This certainly 
is an important case, because if the party is always entitled to traverse, un- 
less upon full consideration, at the assizes, he is indicted for identically the 
same offence, in the same shape, and the same legal form *as that r*i^Q 
in which it has been shaped by the committing magistrate, it is ob- '- 
vious that it will, to a certam extent, repeal the statute which was in- 
tended to abridge the right which parties indicted for misdemeanor had of 
putting off their trial, 

TiNDAL, C. J. — I will take the commitment and the indictment, and 

(a) Id that case the prisoner had been held to bail for the then capital offence of rape 
more than twenty days; but the grand jury ignored the bill for the felony, and found a 
true bill for an assault with intent to commit a rape: and Baron Vaughan allowed 
the defendant to traverse, on the ground that he had not been on bail twenty days on 
the charge of misdemeanor upon which he was to take his trial. 

(6) In that case the prisoner had been tried and acquiUed for feloniously cutting, 
when a fresh indictment for the common assault was ordered to be preferred by the 
judge. On this indictment being retnrned, Mr. Moody, for the pri:>oner, applied to tra- 
verse ; and, after argument, Baron Gumey held, that he was entitled to traverse, and 
referred to a case on the northern circuit, in which another learned judge (he believed. 
Baron Alderson) had allowed a defendant to traverse under similar circumstances. 

VOL. I. 12 H 2 
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also look at the depositions, and I will consult my two learned brethreii| 
and will intimate my opinion to-morrow. 



FiNDAL, C. J. — We have looked at the act of Parliament, and the war- 
rant, the indictment, and the depositions, and we think that substantially 
it is not the same offence. The warrant having been for the commitment 
of the defendant for a tumultuous meeting, and after that the bill preferred 
against him being for seditious speeches, we do not think it is the same 
offence, and he is therefore at liberty to traverse. 

The defendant traversed accordingly. 

Follett, S. G. and Waddingtony for Ae crown. 

jP. V, Ltty for the defendant. 

The indictment having been removed by certiorari, it came on to be 
tried by a special jury on the Nisi Prius side of the Stafford Summer 
Assizes, 1843, before Mr. Justice Williams, when the defendant was con*> 
victed. 

Tal/ourdj Serjt., jR. V. Richards ^ Godson^ and W. J. Alexander y for the 
crown. 

The defendant, in person. 



^144] •NORFOLK SUMMER CIRCUIT, 1843. 



HUNTINGDON ASSIZES. 

{Croum Side.) 

BEFORE LORD DENMAN, C. J. 



REGINA V. JANE BRAWN and THOMAS WEBB. 

A., a married woman, in the lifetime of her husband, married B., who was a widower, 
B. having been the husband of A*s deceased sister: Held, that this was bigamy in A^ 
and that the circumstance, that the marriage of A. and B. would have been wholly 
void under the staL 5 & 6 Will. 4, c. 54, s. 2, even if A. had been an unmarried per- 
son, made no difference : — Held, also, that, if B. knew at the time of his marriage with 
A. that she was a married woman, he might be convicted of the felony of counselling 
A. to commit bigamy. 

Bigamy. — The first count of the indictment charged that the prisoner 
had married Thomas Brawn, and afterwards married the other prisoner, 
Thomas Webb, the said Thomas Brawn being then alive. The second 
count charged that the prisoner, Thomas Webb, on, &c., at, &c., " unlaw 
fully, maliciously, and feloniously, did incite, move, procure, counsely{a) 

(a) By the stat 9 Geo. 4, c. 31, s. 22, it is enacted, **that if any person, being mar 
ried, shall marry any other person during the life of the former husband or wife, whether 
ths second marriage shall have taken place in England or elsewhere, every such 
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hipe, and command the said Jane Brawn the felony aforesaid, in manner 
and form aforesaid, to do and commit, against the form of the statute," &c. 
The third count charged that the prisoner, Thomas Webb, '^ well knowing 
the said Jane Brawn to have done and committed the said felony an 
bigamy in form aforesaid, to wit, on the same day and year aforesaid, 
at, &c., ^^ the said Jane Brawn did feloniously receive, harbour, and main- 
tain, against the form of the statute," &c. 

*It appeared that the prisoner Jane Brawn, whose maiden name r^i^g 
was Colbert, was married to Thomas Brawn in the year 1833, at ^ 
the parish church of Wood Walton, in Huntingdonshire, and that after 
living with him three years she left him. It further appeared that, on the 
15th of October, 1839, the prisoner, Thomas Webb, married Mary Ann 
Colbert, the younger sister of the prisoner Jane Brawn, who died in about 
six months after that marriage. It was proved that the two prisoners 
were married by license at St. Luke's Church, Middlesex, on the 15th of 
April, 1843, and that the first husband of the female prisoner was alive 
and lived at Altonbury, which is only four miles from Wood Walton, 
where the prisoners both resided ; and it was proved that the prisoner, 
Thomas Webb, saw him at Michaelmas, 1842. 

Wbrlledgej for the prisoners. — I submit that the crime of bigamy can- 
not be committed by a marriage between a married woman and the 
widower of her sister. By the stat. 5 & 6 Will. 4, c. 54, s. 2, it is enacted 
" that all marriages which shall hereafter [that is, after the 31st of August, 
1835] be celebrated between persons within the prohibited degrees of con- 
sanguinity or affinity shall be absolutely null and void to all intents and 
purposes whatsoever," and therefore, as I submit, a marriage thus de- 
clared void cannot be taken to be good for the purpose of sustaining this 
charge. 

Lord Denman, C. J. — I am of opinion that the validity of the second 
marriage does not afiect the question. It is the appearing to contract a 
second marriage, and the going through the ceremony which constitutes 
the crime of bigamy, otherwise it could never exist in the ordinary cases ; 
as a previous marriage always renders null and void a marriage that is 
celebrated afterwards by either of the parties during the lifetime of the 
other. Whether, therefore, the marriage of the two prisoners was or was 
not in *itself prohibited, and therefore null and void, does not si^- r^i^g 
nif^, for the woman, having a husband then alive, has commit- ^ 
ted the crime of bigamy by doing all that in her lay by entering into mar- 
riage with another man. 

IVarlledge. — I submit as to the prisoner, Thomas Webb, that there is no 
evidence that he had any knowledge of the intention of the other })risoner 
to commit this felony, or that he has done any direct act to incite and 
induce her to commit the felony, in the terms of the second count of the 
indictment; and as to the last count, I submit there is no evidence 
whatever. 

Lord Denman, C. J. — I think that there is nothing in the last count ; 
but as to the other, it is a question for the jury. 

Warlledge addressed the jury for the pnsoners. 

Lord Denman, C. J., (in summing up.) — With respect to Mrs. Brawn, 
the only question is, whether her first husband was alive at the time of her 

offender, and every person countettingt aiding, and abetting sach offender, shall be 
gnilty of felony," and be liable to be transported for seven years, or imprisoned with oi 
without hard labour for two years. 
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second marriage, and you have proof that he was. With regard to the 
other prisoner, Webb, you are to say whether he counselled Mrs. Brawn 
to commit the felony, but to constitute the offence in him, I think that he 
must be shown to have known that she was a married woman. You will 
*iay on the evidence whether you are satisfied that he knew it. 

Verdict — Guilty, as to both prisoners. Sentence was, to each, two 
months' imprisonment.(a) 
Gunningy for the prosecution. 
Worlled^ey for the prisoners. 

(a) 8ee the case of Rex v. Pcfuoti, 6 C. dc P. 412. 
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DERBY ASSIZES. 

(Croum Side.) 

BEFORE BARON ALDERSON. 



REGINA V. BOWDEN. 

A person who in his otm dttelling'houte steals the goods of another to the value of £6, 
may be convicted of larceny in a dweUing-house to the value of £5, under the stat. 
7 Will. 4 dc 1 Vict c. 90, s. 2. 

Larceny in a dwelling-house, to the value of £5. — The indictment 
charged the prisoner, James Bowden, with stealing, at the parish of Glos- 
sop, on the 5th day of January, 5 Vict., "in the dwelling-house of him 
the said James Bowden^ there situate," a number of articles enumerated in 
the indictment, above the value of J65, the property of Harris Seagall. 

It appeared that the prosecutor, who was a hawker, having a box of 
jewellery goods, had left his box and goods in the house of the prisoner, 
where he was lodging, and that the prisoner stole them therefrom. 

Verdict — Guilty of the whole charge. 

Alderson, B., entertained some doubt whether the offence charged 
amounted to that of stealing to the value of JB5 within a dwelling-house, 
(the dwelling-house in the indictment being that of the prisoner himself,) 
in which case, by the stat. 7 Will. 4 & 1 Vict. c. 90, s. 2, the minimum 
punishment of transportation was for ten years, or whether the offence 
charged amounted only to that of simple larceny, in which case the maxi- 
•1481 ^^^ ^^ punishment •was transportation for seven years ; and his 
■* lordship reserved the question for the opinion of the judges, that 
they might determine which of the two sentences was the legal one. 

In the ensuing term, the case was considered by the judges, and their 
lordships were unanimously of opinion that this was a stealing in a dwell- 
mg-house, and that judgment might be accordingly pronounced, that the 
prisoner should be transported for ten years. 
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LINCOLN SUMMER ASSIZES. 

{CivU Side.) 

BEFOBE LOKD ABINGER, C. B. 



STANTON V. PATON and Wife. 

If in an action for breach of promise of marriage the defendant plead that, before aojr 
breach of the promise, the parties mutually agreed to exonerate each other from their 
promises, and this be denied by the replication : Held, that on these pleadings the de- 
fendant is entitled to begin. 

Breach of promise of marriage. — The declaration stated, that while the 
defendant Ellen Willerton was sole and unmarried, to wit, on the 1st day 
of January, 1842, in consideration that the plaintiff, being then unmarried, 
then had promised to marry her, she then promised to marry him. Breach, 
that she married a certain other person than the plaintiff, to wit, the other 
defendant. Plea, '' that after the making of the said promise by the said 
Ellen Willerton, as in the said declaration mentioned, and before any 
breach thereof by the said £. W. or the plaintiff, and before the marriage 
of the defendant, and whilst the said £. W. was sole and unmarried, 
and long before the commencement of this suit, to wit, on the 1st day 
of January, 1842, it was mutually agreed by and between the plaintiff 
*and the defendant, the said E. W., that they, the plaintiff, and the r*|4Q 
defendant, the said E. W., should respectively exonerate, release, *• 
and discharge each other from the performance of the said respective pro- 
mises in the said declaration mentioned; and, in consideration that the 
defendant, the said E. W., at the request of the plaintiff, had then exone- 
rated, released, and discharged him, the plaintiff, from the performance of 
his said promise to marry her, the said E. W., he, the plaintiff, then ex- 
onerated, released, and discharged her, the said E. W., from the perform- 
ance of her said promise" — (concluding with a verification.) Replication — 
'^ That it was not mutually agreed by or between the plaintiff and the said 
E. W., that they, the plaintiff and the said E. W., should respectively 
exonerate, release, and discharge each other from the performance of their 
said respective promises in the declaration mentioned, nor did the plaintiff 
exonerate, release, or discharge the said E. W. from the performance of 
her said promise, in manner and form as the defendants have in their said 
plea alleged" — (concluding to the countiy.) 

M, D. Hilly for the defendants, claimed the ri^ht to begin, as it lay upon the 
defendants to prove the only issue which was raised on the record ; this being 
an action on a contract, and the contract being admitted by the pleadings. 

Whitekursty for the plaintiff. — In this case Ae plaintiff goes for substan- 
tial damages, and although this action is in point of form an action upon a 
contract, yet it is an action for a personal injury, and it should therefore 
fall within the rule laid down by the judges in the case of Carter v. .7bn€5, 
6 C. & P. 64, that the plaintiff should begin, although the pro^f of the 
issue lies on the defendant. 

Lord Abinger, C. B., (having conferred with •Patteson, J.) — r»i5o 
We think that in this case the defendants have the right to begin. '- 

M. D. Hill, for the defendant, began. VertUct for the defendant. 

WkUehurst and Boden, for the plaintiff. 

Jf. D. Hill and Humfrey. for the defendant. 
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WESTERN CIRCUIT, 1840. 



HAMPSHIRE SUMMER ASSIZES. 

BEFORE MR. SERJEANT MASWIIG. 



REGINA ». GEORGE WHILEY. 

If an indictment for bigamy be tried ai the same assizes at which the bill is found, it 
will sufficiently appear by the caption of the indictment, that the party is in custody 
in the county, so as to give the court jurisdiction under the stat 9 Geo. 4, c. 31, s. 22, 
and there need not, in that case, be any averment in the indictment as to the custody. 

Bigamy. — The indictment, which consisted of only one count, was 
found at the sanie assizes at which the prisoner was tried. It stated that 
the prisoner's first marriage took place at Kirton, in Lindsay, in the county 
of Lincoln, and his second marriage at the parish of All Saints, iu the 
county of Cambridge, and the indictment contained an allegation that the 
prisoner " afterwards, to wit, on the 18lh April, at the parish of Saint 
Maurice, in the city and borough of Winchester, in the said county of 
Southampton, was in custody." 

» jc jl *It was proved that the two marriages took place as stated in the 
^ indictment, and that the first wife was alive ; and it was proved by 
the superintendent of police at Winchester, that he received the prisoner 
into his custody on the 26th March, 1S40, and that, from that time to the 
time of the present trial, the prisoner had remained in Winchester jail. 
The commission day of the assizes at which the present indictment was 
found, was the 14th of July, 1840. 

Cockburn^ for the prisoner. — I submit that this indictment is bad. It 
neither charges that the offence was committed in the county of Southamp- 
ton, nor that ihe prisoner was apprehended there, and it therefore ought to 
have been averred that the pnsoner was in custody in that countj- at the 
time of the taking of the inquisition. The words of the stat. 9 Geo. 4, 
c. 31, s. 22, are, '*and any such ofience may be dealt with, inquired of, 
tried, determined, and punished in the county where the offender shall be 
apprehended or he in custody, as if the offence had been actually com- 
mitted in that county." If the prisoner was in custody in that county on 
the 18th of April, but was not in custody in the county in Jiriy when the 
grand jury found the bill, the grand jury of the count}' of Southampton had 
no authority to find the bill. 

Manning, Serjt., (after conferring with Maule, J.,) reserved the point 
for the consideration of the fifteen judges. Verdict — Guilty. 

Carrow^ for the prosecution. 

Cockbum^ for the prisoner. 

•15 '1 *^®''^^^ IjOxA Denman, C. J., TiNDAL, C. J., Lord Abinger, C. B,, 

-' LiTTLEDALE, J., PaRKE, B., BoSANQUET, J., AlDERSON, B., PaT- 

TESON, J., Williams, J., Gurney, B., Coleridge, J., Colt- 
man, J., Maule, J., and Rolfe, B. 

Cockbumy for the prisoner. — The question is, whether to give the coun 
jurisdiction there should have been an averment that the prisoner was in 
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custody in the county of Southampton at the time of the taking of the in- 
quisition. In the case of Rex v. Fraser, R. & M. C. C. 407, which oc- 
curred in the year 1834, which was after the passing of the stat. 9 Geo. 4, 
c. 31, the pnsoner was convicted of bigamy by a Middlesex jury; the 
bigamy was committed in Surrey, and it was discovered, after the trial, 
" that the indictment contained no averment as to the place or county 
where the prisoner was apprehended,'' and the judgment was arrested 
although the prisoner was proved to have been apprehended in Middlesex. 
That, then, shows that it is necessary to aver such facts as will give the 
court jurisdiction; and it is an established rule, that, where the matter is 
out of the ordinary jurisdiction, the special circumstances must be averred 
to give the court jurisdiction. So, in inferior courts, it must be alleged 
on trie face of the declaration that the cause of action occurred within the 
jurisdiction of the court. 

Parkc, B. — Your proposition, that it is necessary to state special circum- 
stances in the indictment to give jurisdiction, is not universally correct. On 
the trial of Berwick, one of the rebels, in 1746, Mr. Justice Foster says. 
Post. 12, that it was objected by Serjts. Wynne and Eyre, that the act (a) 
" impowers the crown to issue commissions for trying *persons then r^^ ^^ 
in custody y or who shall be in custody y/br high treason in levying wary *- 
before the 1st day of January nexty and it is not alleged in the indictment that 
the prisoners were in custody at the time of the indictment, and consequently 
it doth not appear on the record that the court hath any jurisdiction over 
the prisoners. To this it was answered by the attorney-general, and 
agreed by the court, that it doth sufficiently appear on the record as it now 
stands, though not indeed on the indictmenly that the prisoners are in custody ; 
the record allegeth that the prisoners, at the time of their arraignment, 
being brought to the bar in the custody of the sheri^y to whose custody they 
had before Seen committed for the cause aforesaid, were asked, &c. The 
common commission of jail delivery extendeth only to prisoners in actual 
custody, and yet it was never thought necessary to allege in the indict- 
ment that the defendant was then actually in prison ; and if this exception 
was to prevail, it would impeach all the judgments that ever have been 
given at any sessions of jail delivery. That the act on which the Preston 
rebels were tried runs in the very words of this act : all the indictments at 
that time were as these are, ancl this very exception was then taken and 
overruled. Lord Chief Justice Lee produced a note he took at r#^e^ 
that time in the case of the king and •Oxburgh ; the same excep- ^ 

(a) The Stat. 19 Geo. 3, c 9. The first section of this statute is not printed either in 
RufThead^s or Raithby*s edition of the statutes at large; bnt it is in the folio edition of 
the statotes of that year, p. 179, which wiU be found in the library of the Court of Chan- 
cery. By that statute, after reciting that great nnmbers of persons who bad joined in 
the rebellion of 1745, were then in custody in different counties, it is, by sect. 1, en- 
acted, " That all and every the said offenders who are now in actual nutody for or on ac- 
count of the said rebellion and high treason, in leT3ring war against his majesty, and all 
other persons who are or shall be guilty of high treason in levjring war against his said 
majesty within this realm, and <Aa7/ bt apprtkended and inmriaonedfor the $ann on or be/ore 
the \»t day of Jatmary^ 1746, may be proceeded against n>r the said treason; and the 
said treason may be inquired of, heard, and determined before such commissioners of 
oyer and terminer, or jail delivery, in such county or counties, shire or shires, of this 
realm, as shall be assigned by the king's majesty's commissioners, under the great seal 
of Great Britain, and by good and lawful men of the body of the same counties or shires 
respectively, in like manner and form, to all intents and purposes, as if such treasons 
had been done, perpetrated, and committed within the same counties or shires where 
they shall be so inquired of, heard, and determined as aforesaid, any law or usage to 
the contrary thereof notwithstanding.*' 
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tion was then taken and overruled upon the reason last before given : 
and jud^ent was then given [in Berwick's case] as in cases of high 
treason." 

Cockbum. — In the case of Bex v. Fraser the point must hare arisen. 

Alderson, B. — The point considered in Eraser's case was on the ap- 
prehending and not on the custody. 

Coddmrn,— But it seems to have been conceded, then, that an aver- 
ment was necessaiy to give jurisdiction. 

GuBNEY, B. — It would appear by the caption of this indictment,.that the 
party was in custody if the caption was drawn in the usual form. Where 
the party is tried at the same assizes at wliich the indictment is found, the 
caption states that the indictment was found by the grand jury on the 
commission of oyer and terminer, and that on the same day it is delivered 
to the judges as commissioners of jail delivery, and that the prisoner is 
brought to the bar in the custody of the sheriiT. 

Cockbum. — That mode of answering the objection would have sup- 
ported the indictment in Fraser's case. 

Aldersok, B. — That case was not argued, and might not have been 
much considered. 

Gurney, B. — ^A person never can be tried for felony unless he is in 
custody. 

Cockbum, — I put it that the grand jury, in a case like the present, can- 
not find a bill unless the party be ilien in custody in the county. 

LiTTLEDALE, J. — How would it be if the party had been bailed ? 
•1551 * Cockbum, — He would then be in custody of his bail. 

-I Parke, B. — It will appear by the caption, that the prisoner was 
on that day brought to the bar in custody. 

Cockbum. — ^I submit that when the prisoner pleads, he cannot go beyond 
the indictment, and that the indictment cannot be aided by the caption. 

CarroWf for the prosecution. — We have followed the words of the act, 
and the indictment is in the usual form. In the case of Rex v. Gordon^ 
R. & R. C. C. 48, the prisoner had been apprehended for another 
oflfence, and had been detained for bigamy, and that was held to be an 
^^ apprehension" for the bigamy within the stat. 1 Jac. 1, c. 11, s. 3; and 
there seems to be no doubt that the words relating to the custody, which 
are introduced into the stat. 9 Geo. 4, c. 31, s. 22, were meant to include 
cases where the party was apprehended in another county. 

Patteson, J. — In the case of Rex v. Gordon^ the allegation was, that 
he was apprehended in Worcestershire, the fact being that he was de- 
tained there. 

Alderson, B. — The judges there held, that his being detained was 
equivalent to an apprehension. 

Gurney, B. — In the case in Foster, the grand jury in Surrey found an 
indictment for an offence committed at Carlisle. In the case of Rex v 
Fraser the custody does not appear to have been considered at all. 

Alderson, B. — It is one Uiing to say that it is necessary that a person 
should be in custody, and another that it must appear on die face of the 
indictment. 

• 1 561 * Cockbum^ in reply. — I submit, that, as the grand jury are allowed 
^ to find this bill under this act, there must be such averments as will 
show their jurisdiction. To give the jurisdiction, it must be proved that 
the party was in custody when the bill was found, and if it must be proved, 
it must be averred on the face of the indictment. 
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Parke, B. — The same observation would have applied to tlie treason 
case in 1746. 

Aldersok, B. — That case is quite in point. 

Coleridge, J. — Suppose that the prisoner had demurred ? 

CoLTMAN, J. — The whole record would then have been made up, and 
by the caption it would have appeared that the party was in custody. 

Lord Denman, C. J. — In Eneas Macdonald's case, Fost. C. L. 59, the 
indictment was different from that of Berwick and several of the other 
rebels, because the indictment and proceedings were afler the 1st of Janu- 
ary, 1746. 

Cockbum, — If we had demurred, I apprehend that the caption could 
not be referred to. 

Lord Abingee, C. B. — The record would then have been made up to 
the time of the joinder in demurrer, and would have had the caption. 

Lord Denman, C. J. — The present indictment seems to state an imma- 
terial fact as to the jurisdiction. 

Parke, B. — ^The question is, whether Mr. Cockburn is *correct r*!^.^ 
in his position that it is necessary to state in the indictment all I- 
things which are necessary to give the court jurisdiction. As this case 
comes before us on a point which is in arrest of judgment, we should have 
the record and caption. 

Bosanquet, J. — Mr. Cockburn, how do you distinguish this from the 
case of the rebels } 

Cockbum, — I do not at present see any distinction ; but your lordships 
would not perhaps be bound by one case, against the broad principle, that 
all that must be proved must be averred. 

GuRNEY, B. — Some very eminent judges sat on the special commission 
in 1746.(a) 

The case was afterwards considered by the judges, who held the con- 
viction right, on the ground that the prisoner's being in custody, in ihe 
county of Southampton would have sufficiently appeared from the caption 
of the indictment. 

(a) It appears, from Fost C.L.p. I, that that commission was directed to every privy 
councillor by name, and to all the judges; and it appears, from Berwick's case, (IB 8t 
Tr. 367,) and Deacon's case, tried on the same day, (Id. 365,) that the jadges then pre 
sent were Willes, C. J., Abney, J., and Foster, J. ; and that the judges present at the 
trial of Mr. Townley (Id. 329) were Lee, C. J., Willes, C. J., Wright, J., Denison, J.. 
Foster, J., Abney, J., Reynolds, B., and Clive, B. 
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n58] •NORTHERN SUMMER CIRCUIT, 1843. 

YORK ASSIZES. 

{Crown Side.) 

BEFORE MB. JUSTICE C&ESSWELL. 



REGINA V. ACKROYD and JAGGER. 

A certificate of a prerioas coDviction under the stat. 7 dc 8 Geo. 4, c. 28, s. 1 1, must 

state that judgment was given. 

Robbery. — The indictment charged that the prisoners had been pre- 
viously convicted of felony. 

The robbeiy having been proved, and the prisoners found guilty of it, 

Overendy for the prosecution, put in a certificate, signed by the clerk of 
assize of the Northern Circuit, ^hich certified that, at the assizes and 
general jail delivery, holden, &c., the prisoners were, in due form of law, 
" tried and convicted" of a felony, the particulars of which were set out 
in the certificate ; but in the certificate there was no statement that any 
judgment had been j^^iven on that conviction. 

Cresswell, J. — Ihis certificate is not sufficient. It does not state that 
any judgment was given. The judgment may have been arrested. 

Overend. — The stat. 7 & 8 Geo. 4, cr 28, s. 11, provides 'that ** a cer- 
tificate, containing the substance and effect only, omitting the formal part 
of the indictment and conviction for the previous felony," signed by the 
* 1 F.qi proper officer, shall be sufficient evidence. All these requisites *have 
J been complied with. The statute uses the word " convicted ; and 
this certificate states that the prisoners were " convicted." 

Cresswell, J. — I think that it is not sufficient. 

Overendy for the prosecution. 

BlisSy for the prisoners. 



REGINA V. SPENCER and Othera. 

Where a prisoner is indicted for a felony aHer a previous conviction under 7 & 8 Oeo. 
A, c. 28, s. 11, it is sufficient to allege in the indictment that the prisoner was "con- 
victed of felony," without stating the judgment. 

Burglary. — The indictment, after stating tlie principal felony, pro- 
ceeded, <' And the jurors aforesaid, upon their oath aforesaid, do further 
present, that at the general quarter sessions of the peace, liolden," &c., 
the said, &c., " were duly convicted of felony," without any further allega- 
tion as to the judgment. 

The prisoners having been found guilty, and the jury having found that 
they had been previously convicted of felony, 

Overend moved in arrest of judgment, and referred to the preceding case 
of Regina v. Ackroyd and Another y and contended that, as his lordship had 
held that it was necessarj* for the certificate of a previous conviction to 
contain a statement of the judgment, a fortiori, it was essential for the in- 
dictment to contain such an allegation. 

Cresswell. J. — I think it is sufficient for the indictment to alleee gene- 
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rally that the party bas been convicted ; though I have held, and do hold, 
that the certificate of a prerious conviction cannot be given in evidence 
without a statement of the judgment on the first indictment. 

•Sentence was passed on the prisoners.(a) [•leO 

Bliss ^ Pashley^ and Hardy y for the prosecution. 

Wtlkins and Ooerendj for the prisoners. 

(a) The stat. 7 dc 8 Geo. 4, e. 28, s. 11, in providing for the form of indictment, en- 
acts, that "it shall be sufficient to $tafe that the offender was, at a certain time and place, 
coHfrieted of felony, withoat otherwise ** deaeribing the prnioui felony,^ And, with respect to 
the certificate, the same section enacts, that it is to contain the substance and effect ''of 
the indictment and conviction.** In the case of GriffUh v. Harrie$, (2 Mees. dc Wels. 841,) 
Lord Abinger said, ** All convictions before magistrates should embrace two things : first, 
the adjudication of the fact which forms the crime; and, secondly, the pronouncing the 
judgment, «which the magistrate is empowered to pronounce upon the crime: and if 
either of these essentials be imperfect, then the conviction is bad." 



iCMl Side.) 

BEFORE MR. JUSTICE WI6HTMAK. 



TOWNSEND V. SMITH. 

Sembhf that a plea puis darrein continuance at Nisi Prius should be tendered to the 
judge within the eight days allowed by the Reg. Cren. of Hilary term, 1834, though the 
cause may not have been reached in its turn. 

Pa.shley, for the defendant, on the fiilh day of the assizes, applied on 
behalf of the defendant for leave to plead a release given by the plaintiff to 
the defendant since the issuing of the jury process, and within eight days 
of the day on which the application was made. The plea was accompa- 
nied by ihe affidavit required by Reg. Gen. 2, Hilary term, 4 Will. 4. 

WiCHTMAN, J. — Why not wait until the cause is called on in its turn, 
and then the counsel for the plaintiff will be present } 

*Pashtey. — The cause is entered so low in the list, that the eight r#igj 
days within which the plea must be pleaded will have elapsed long ^ 
before the cause is reached in its turn. It is immaterial whether the plain- 
tiff or his counsel be present or not, as, on the plea being duly verified by 
affidavit, the judge of assize, as I submit, has no discretion on the subject, 
but must receive the plea. 

W^iGiiTMAN, J. — I think that I am bound to receive the plea. 

Addison^ for the plaintiff. The plea was received.(a) 

Pashley^ for the defendant. 

(a) By the rule of H. T., 4 Will. 4, No. 2, it is provided, '< that in all cases in which 
a plea puis darrein continuance is now, by law, pleadable in Banc or at Nisi Prius, the 
same defence may be pleaded with an allegation that the matter arose aHer the last 
pleading, or the issuing of the jury process, as the case may be. Provided, also, that no 
such plea shall be allowed, unless accompanied by an affidavit that the matter thereof 
arose witkin eight daye next before the pleading of iuckpUOf unless the court or judge shall 
otherwise order." It is worthy of consideration whether the eight days within which a 
plea puis darrein continuance must be pleaded, since this rule, are to be calculated up 
to the day of pleading, or up to the first day of the assizes. In the present case, Addison* 
for the plaintiff, some days aAer this plea was pleaded, did apply to the learned judge 
to strike out the plea, on an afiUdavit of the plaintiff's attorney that the release had been 
obtained behind his back by collusion between the plaintiff and defendant, and contrary 
to an express agreement between the attorney and his client, the plaintiff. The learned 
judge considered that he had no authority so to do, but that, had it been a question for 
his discreticL c 4l!ow or reject the plea, the result might have been different 
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•162] •DURHAM ASSIZES. 

{CivU Side.) 

BEFORE MR. JUSTICE CRESSWELL. 



BELL V. SIR WILLIAM CHAYTOR, Bart., and Others. 

Assumpsit by a servant against his master, for not employing him under a written 
agreement to serve for a year, which had not expired. The agreement was produced 
under notice : — Heldf that it was not necessary to call the sabscribing witness to prove 
the execution. 

Assumpsit. — The declaration alleged that the defendants retained the 

ElaintifT, a collier, as their servant for one year, (not expired,) and to find 
im employment every working day, with the exception of a fortnight at 
Christmas, and to pay him at the rate of 55. for every day in which he was 
not employed. Breach, that the defendants did not employ the plaintiff 
every working day, or pay him the sum agreed. 

Plea, non assumpsit. 

On the part of the plaintiff, the agreement stated in the declaration be- 
tween the defendants of the one part, and the several persons who had 
executed it, of whom the plaintiff was one, of the other part, was called 
for under a notice to produce. The defendants' counsel produced a paper, 
and handed it to the plaintiff's counsel. The paper corresponded with 
the terms of the notice to produce. There was an attesting witness. It 
was then tendered in evidence. 

Granger and F. Robinson submitted, that the attesting witness must be 
called ; for that, wherever a deed or instrument in writing has a subscribing 
witness, the rule was that the witness must be called to prove the execution 
of such deed or instrument. That the only exception to the rule, was the 
case of a party producing an instrument under which he claimed a bene- 
ficial interest, and that the interest must be an interest in the cause. 
♦ifiQi ^Hindmarch^ for the plaintiff, cited the case of Bradshaw v. Benr 
^^"^J we«, 5 C. & P. 48.(a) 

Granger, — That case falls within the rule we are contending for. 

Cresswell, J. — Adopting your statement of the law, according to the 
case as it now stands, you do claim an interest in this man's services under 
the agreement, and therefore I shall receive the document as evidence. 
There is, however, a case of Doe on the demise of Tyndal v. Hemming^ 
9 D. & R. 15,(6) which goes rather iarther as an exception to the rule 
than the armiment of the defendant's counsel would admit. 

The evidence was received. Verdict for the defendants. 

Hindmarchj for the plaintiff. 

Granger and F. Robinson^ for the defendants. 

(a) In that case the vendee brought assumpsit against the vendor to recover back a 
deposit paid on the purchase of real property ; and the defendant, at the trial, produced 
(under a notice to produce) the agreement which had been signed at the foot of the con- 
ditions of sale ; and it was held, that it was not necessary to call the subscribing witness 
to prove the execution of the agreement. 

(6) In that case, the attorney fbr the lessor of th** plaintiff obtained from the defendant 
an existing lea»e to him of the premises in question, for the purpose of preventing the 
defendant from setting it up as a defence to the action ; and it was afterwards produced 
at the trial, pursuant to notice from the defendant; and it was held, that he had thereby 
admitted the validity of the lease, and that it might be used in evidence on the part oi 
the defendant without proof of m execution. 
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•LIVERPOOL ASSIZES. [•164 

[Crown Side.) 

BEFORE MR. JUSTICE WI6HTMAN. 



REGINA V. JOHN SIMMONSTO. 

Od aL iodictment for bigamy, the first marriage may be proved by the admissions of the 
prisoner; and it is for the jury to determine whether what he said was an admission 
that he had been legally married according to the law of the country where the mar- 
riage waa solemnized. 

^iGAMY. — The prisoner was indicted for marrying one Eliza Kershaw, 
his former wife, Mary, being then alive. To prove the first marriage, a 
witness was called, who stated that the prisoner had several times said that 
he was married to Mary Carlisle (his first wife) by Dr. Sinclair, a Presby- 
terian minister in orders, in New York, in North America'; that they lived 
together as man aiul wife ; and that the witness was present at the christen- 
ing of a child of the prisoner by Mary Carlisle. Several other admissions 
by the prisoner, that Mary Carlisle was his wife, were proved ; and it was 
also proved that on one occasion, when before the magistrates, he had 
promised to allow her, as his wife, 8;. a week. 

WUkinSj for the prisoner, submitted, that, on this evidence, there was 
no case for the jury. The prosecution must prove a legal first marriage. 
It must be shown that the ceremony was valid according to the laws of 
the country where it was celebrated. It must be performed by a person 
in a place, and in a manner, that the laws of the country require. The 
present proof fails in each particular. 

WiGHTMAN, J. — ^Mr. Hulton, you must show a marriage good according 
to the laws of the country where it took place, or at least a marriage that 
would have been good in this country before the marriage act. You do 
neither. 

^Hulton cited TVuman'^s case, 1 East, P. C. 470.(a) r*165 

WiGHTMAN, J. — The difficulty I have in this case is, that it is ^ 
not a simple admission of a marriage which it might be contended was to 
be understood as bein^ a legal marriage, but your admission is of a mar- 
riage by a Presbyterian minister in New York. You must take the 
admission altogether. It would not have been a good marriage in this 
country before the marriage act, and where is the proof that it was a good 
marriage by the law of the state of New York ? [His lordship having con- 

(a) In that case, proof of the prisoner cohabiting with, and acknowledging himself 
married to, a former wife, then living, backed by the production of a copy of a proceed- 
ing in a Scotch court against them, for having contracted such marriage improperly, 
(the marriage, however, being still good according to that law,) was held, by the twelve 
judges, to be sufficient evidence of the first marriage, on an indictment for bigamy. And 
Mr. Starkie says, (Law of Ev. 8d ed. vol. ii. p. 894,) ** I have known a prisoner to be 
convicted of bigamy upon proof of his deliberate admission of both marriages, in the 
presence of his first wife, before a magistrate." And in the case of Eegina v. ^>ton, tried 
at the Gloucester Spring Assizes, 1889, (1 Greav. Sd. of Russ. C. and M. 218,) where it 
was proved that the prisoner, being charged with bigamy, made a statement before a 
magistrate, in which he expressly declared that he had married his first wife, who was 
then present Mr. Justice Erskine left the case to the jury, observing, that this was not 
an incautious statement made without due attention, but that the prisoner's mind was 
directed to the very point by the charge made against him. 

i2 
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ferred with Mr. Justice Cresswell, said] — I shall leave the case to the 
jury, for them to say, whether, on the prisoner's own admissions, he was 
a person who might, in the state of New York, be legally married by a 
Presbyterian minister, and that he had been so married ; and whether the 
admissions satisiy the jury that the marriage in New York was binding on 
him by the law of that country. 

Wukins^ for the prisoner, addressed the jury, and contended that they 
ought not to bastardize the children of the second marriage on the admis- 
*1661 ^^^^ ^^ ^^^ prisoner, ^perhaps mis-stated or highly coloured. He 
■I cited Phillips on Evidence, 9th ed. p. 359, as showbg, " Where 
admissions involve matters of law as well as matters of (act, they are ob- 
viously entitled to very little respect, and in some instances they have been 
altogether rejected." 

WiGHTMAN, J., (in summing up.) — The question is, whether you are 
satisfied that the first marriage of the prisoner took place according to the 
law of the country where it was solemnized. You have no proof of what 
the law of marriage is there, but. if you believe the witnesses who have 
proved admissions, you will say wnether they satisfy you that the prisoner 
was legally married. Admissions depend much on the circumstances 
under which they are made. He is represented to have* said not only that 
he had been married, but that he had been so married by a Presbyterian 
minister. Dr. Sinclair. To convict the prisoner, you must be satisfied that 
it was a marriage according^ to the law of the country where it took place, 
or according to the law of England before the marriage act. It was not a 
good marriage according to the law of England bemre the marriage act, 
therefore the first question is the only one for your consideration. Do the 
admissions satisfy you that the marriage was good, either because by the 
law of New York a Presbyterian minister may there marry any person, or 
because the prisoner was a person who might be lawfully married by such 
a minister.^ Verdict — Not guilty.(a) 

Hulton^ for the prosecution. 

Wilkins, for the prisoner. 

(a) Bee the case of Regina v. Dent, ante, p. 07. 
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BEFORE M&. JUSTICE CRESSWELL. 



BLACKBURNE v. DAVIS. 

The father of an apprentice covenanted in the indentare to provide his son with washing, 
dec. ; aAer that the master suggested that the father should allow the son £20 a year, 
and the master supply the son with washing, Ac, and the son pay him for it. This 
was acceded to, and the master accordingly supplied the washing, dec. : — HeM^ that 
the master could not recover in an action of covenant on the indenture against the 
father for his not providing the son with washing, dec., if the master provided the wash- 
ing, dtc, hy agreement on the credit of either the father or the son ; and that, in an 
action on the covenant, a plea of performance by the father was supported by proof 
of these facts. 

Covenant on an indenture of apprenticeship, by which the defendant, 
who was the father of the apprentice, covenanted with the plaintiff, who 
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was the master, to supply his son, inter alia, with washing and mending. 
Breach, alleging that the defendant had broken his covenant by not sup- 
plying such washing and mending. 

Plea, performance of the covenant. 

At the time when the apprenticeship took place, the plaintiflT was living 
in lodgings. He afterwards married and took a house. The apprentice, 
who was called as a witness, stated that the plaintiflT then suggested thai 
the washing had better be done in the house, and that it was arranged tha* 
the father should allow his son £20 a year, and he was to pay for his own 
wadiing out of it He had also given a note to the plaintiflT for the amount 
due. 

W. H. Watson and Addison^ for the plaintiflT, contended that this did 
not prove the plea. 

Cresswell, J. — There will be two questions for the juiy. First, do 
they believe that the plaintiflT entered into an arrangement to find the 
necessary washing and mending on the credit of the father? If so, I shall 
direct tkem that the plaintiflT cannot recover in this form of action. I shall 
hold that this was a performance of the covenant, as if the washing and 
mending had been supplied by a third party, lliere will be a debt due 
firom the defendant, to be recovered in another form of action. The other 
question will be, whether the plaintiflT, from the time of the £20 *al- r*igo 
lowance, agreed to look to the son for payment. In either of these ^ 
alternatives, they will find for the defendant. 

Verdict for the defendant. The jury adding, the plamtifi* agreed to 
look to the son after the supply of the £20. 

W. H, Watson and Addison^ for the plaintiff. 

8. Martin, for the defendant. 



HOME CIRCUIT. 



SUSSEX LENT ASSIZES, 1843. 

{Crown SSde.) 

BEFORE LORD DENMAN, C. J. 



REGINA V. JOSEPH HILL. 

An iDdictment against a bankrupt on the 1 12th sect of the Bankrupt Act, 6 Geo. 4, c. 10, 
for not surrenaering on the forty-second day, is bad, if it does not allege that be had 
an intent to defraud his creditors. The words " with intent to defraud his creditors" 
apply to all the ofiences under that section. 

The prisoner was indicted under the 112th section of the Bankrupt Act, 
(6 Geo. 4, c. 16,) for not surrendering on the forty-second day. 

The first count of the indictment stated, " that heretofore, and before 
the committing of the oflfence hereinafter mentioned, to wit, on the 25th 
day of April, in the fifth year of the reign of our sovereign lady Victoria, 
at the parish of St. Andrew, in the city of Chichester, and county 
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*1691 *^^ Sussex, Joseph Hill, late of the parish aforesaid, in the county 
^ aforesaid, grocer, dealer, and chapman, being a trader within the 
meaning of the laws relating; to bankrupts, was indebted to James Kemp, 
of Great Tower-street, in me city of London, wholesale tea-dealer, in a 
certain sum of money exceeding the sum of JBIOO, to wit, the sum of 
157/. 105. 4d.y for the price and value of certain goods and merchandise, 
before then sold and delivered by the said James Kemp to the said Joseph 
Hill ; and that the said Joseph Hill, so beins such trader, and indebted as 
aforesaid, afterwards, to wit, on the day and year aforesaid, at the parish 
aforesaid, in the county aforesaid, did commit an act of bankruptcy, (that 
is to say,) by departing from his dwelling-house, with intent thereby to 
defeat and delay his creditors. That afterwards, to wit, on the 29th day 
of April, in the year aforesaid, at the parish aforesaid, in the county afore- 
said, a fiat in bankruptcy was issued against the said Joseph Hill, and the 
said Joseph Hill was thereupon then and there duly declared a bankrupt ; 
of the issuing of which fiat, and of his so having been declared a bank- 
rupt, notice in writing was then and there left at the usual place of abode 
of the said Joseph Hill, and notice was also then and there given in the 
London Gazette of the issumg of the said fiat, and of the meeting of the 
commissioners under the same ; and the said Joseph Hill so being declared 
bankrupt, and the said notices being so given as aforesaid, he, the said 
Joseph Hill, feloniously did not, before three of the clock upon the forty- 
second day after the said notices were so left and given as aforesaid, sur- 
render himself to the said commissioners, but wholly neglected and omitted 
so to do, nor hath he as yet surrendered himself to the said commissioners, 
against the form of the statute,'^ &c. Second. count, ^' That heretofore, and 
before the committing of the offence hereinafter mentioned, to wit, on the 
25th day of April, in the fifth year, &c., at, &c., the said Joseph Hill was 
a trader within the meaning of the laws relating to bankrupts ; and that 
•1701 ^^'^2i'*^s, to •wit, on the 29th day of April, in the year aforesaid, 
^ at, &c., the said Joseph Hill, so being such trader, a fiat in bank- 
ruptcy was issued, against the said Joseph Hill, and the said Joseph Hill 
was thereupon then and there duly declared a bankrupt ; of the issuing of 
which fiat and of his so having been declared a bankrupt, notice in writing 
was then and there left at the usual place of abode of the said Joseph Hill, 
and notice was also then and there given in the London Gazette of the issu- 
ing of the said fiat and of the meeting of the commissioners under the same; 
and the said Joseph Hill so being declared bankrupt, and the said notices 
being so given as aforesaid, he, the said Joseph Hill, did not, before three 
of the clock upon the forty-second day after the said notices were so left and 
given as aforesaid, surrender himself to the said commissioners, but wholly 
neglected and omitted so to do, nor hath he as yet surrendered himself to 
the said commissioners, against the form of the statute," &c. 

C. Chadwkke Jones, for the prisoner, proposed to cross-examine the 
messenger under the fiat, with a view of showing that the prisoner had no 
intention of defrauding his creditors. 

E. JameSj for the prosecution. — I submit that that is immaterial to this 
charge, which is, that the prisoner did not surrender on the forty-second 
day. 

C. Chadtoicke Jfmes. — It is necessary that the jury should be satisfied 
that the non-surrender of the prisoner (the bankrupt) was with mtent to 
defraud his creditors. 

Lord Denman, C. J. — It is not so alleged in this indictment. 
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E. James, — ^I submit, that, although an intent to defraud maybe essen- 
tial where the act charged is one of •misfeasance, as in the case of r^i^i 
removing or concealing books or papers, it is not in one of non- *- 
feasance, where the charge is the omission to do some act prescribed by 
the statute ; and the position of the words '^ with intent to defraud his 
creditors," in the 112th section of the Bankrupt act, 6 Geo. 4, c. 16,(a) 
goes to show that this was intended by the le^slature. 

Lord Denman, C. J. — I think that the objection is one to the form of 
the indictment. In my opinipn, the words '' with intent to defraud his 
creditors," in the 112th section, override the whole of that clause. I will, 
however, not •stop the case at present ; and I will confer with my rti7o 
Brother Patteson on the point. *- 

The case proceeded ; but before the verdict was returned. 

Lord Denman, C. J., (having consulted with Patteson, J.) said — We 
are clearly of opinion that the omission to allege in this indictment that 
there was an intent in the prisoner to defraud his creditors, is a fatal ob- 
jection. 

C Chadtmcke Jones. — Should not the prisoner be acquitted ? 

Lord Denman, C. J. — No. In my opmion, the case, as charged in this 
indictment, has been proved ; and if I were to direct the jury upon the 
facts, I should direct them to find the prisoner guilty, ana leave you to 
move in arrest of judgment, or to bring a writ of error. 

The indictment was quashed by consent. 

E, James and J. /. Johnsany for the prosecution. 

C Chadwicke Jones j for the prisoner. 

(a) By this section it is enacted, *'That, if any person against whom any commission 
has been issued, or shall hereafter be issued, whereupon such person bath been or shall 
be declared bankrupt, shall not, before three o'clock upon the forty-second day after 
notice thereof in writing to be left at the usual place of abode of such person, or per- 
sonal notice in case such person be then in prison, and notice given in the London 
Gazette of the issuing of the commission, and of the meetings of the commissioners, 
sorrender himself to them, and sign or subscribe such surrender, and submit to ht: 
examined before them, from time to time, upon oath, or being a quaker, upon solemn 
aflirmation ; or if any such bankrupt upon such examination shall not discover all his 
real or personal estate, and how and to whom, upon what consideration, and when he dis- 
posed of, assigned, or transferred any of such estate, and all books, papers, and writings 
relating thereunto (except such part as shall have been really and bond fide before sold 
or disposed in the way of his trade, or laid out in the ordinary expense of his family;) 
or if any such bankrupt shall not upon such examination deliver up to the commis- 
sioners all such part of such estate, and all books, papers, and writings relating there 
unto, as be in his possei^sion, custody, or power, (except the necessary wearing apparel 
of himself, his wife, and children ;) or if any such bankrupt shall remove, conceal, or 
embezzle any part of such estate, to the value of ten pounds or upwards, or any books 
of accoonl, papers, or writings relating thereto, with intent to defraud his creditors, 
every such bankrupt shall be deemed guilty of felony, and be liable to be transported 
for life, or for such term, not less than seven years, as the court before which he shall 
be convicted shall adjudge, or shall be liable to be imprisoned only, or imprisoned and 
kept to bard labour, in any common jail, penitentiary house, or house of correction, 
for any term not exceeding seven years." • 
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•173] *SUSSEX SPRING ASSIZES, 1843. 

(Crown Side.) 

•9 

BEFORE LORD DENMAK, C. J. 



REGINA r. CARTER. 

A person who breaks into a blacksmith*s shop, and. steals goods there, may be coO' 
victed of breaking into a shop, and stealing goods, under the staU 7 & 8 Geo. 4, c 29, 
s. 15. 

The prisoner was indicted under 7 & 8 Geo. 4, c. 29, s. 15, for breaking 
and entering a certain shop in the parish of Funtington, in the county oi 
Sussex, and stealing therein a certain gun. 

It was proved to be an ordinary blacksmith's shop, containing a forge, 
and used as a workshop only, not inhabited nor attached to any dwelling- 
house. It was secured bv a door fastened from%e outside and a window- 
shutter bolted within, which latter had been forced. 

The prisoner was undefended, but /. 7. Johnson^ for the prosecution, sug- 
gested whether the indictment could be sustained so far as the breaking and 
entering were concerned, and called his lordship's attention to Reg* v Sawi" 
dersy 9 C. & P. 79. 

Lord Denman, C. J. — I cannot be governed by that case. In my opinion 
this building has been proved to be such as to fall within the definition in the 
act of Parliament. The prisoner was found guilty generally. 

/. J. Johnson^ for the prosecution. . 



•174] ^SURREY SPRING ASSIZES, 1843. 

BEFORE MR. JUSTICE PATTE80N. 



REGINA V. ARCHER and Four Others. 

On an indictment for feloniously wounding with intent to do grievous bodily harm, some 
of the prisoners may be convicted of the felony, and another of them of an assault, 
under the 11th sect, of the stat. 7 Will. 4 and 1 Vict. c. 85. 

Wounding. — The indictment charged the prisoner Archer, and the four 
others, with having, in the month of May, 1841, cut and wounded George 
Collier, with intent to murder, to disable, and to do him some grievous 
bodily harm. 

The four other persons were tried before Mr. Sent. Taddy, at the Sum- 
mer Assizes for the county of Surrey in the year 1841, and were all con- 
victed of the felony. The present prisoner, George Archer, was at that 
time out upon bail and did not surrender, but having been arrested early iit 
the present year, he was now tried. 

It appeared, that a very violent attack had been made on the prosecutor 
at Epsom races, by thirty or forty persons, in which he was severely 
wounded, and that the four before-mentioned persons and the prisoner were 
concerned in it ; but that the prisoner Archer, who was only sixteen years 
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of age, had not taken so prominent a part in it as the four others who had 
been convicted of the felony. 

The jury found the prisoner Archer Not guilty of the felony, but Guilty 
of an assault. 

Charnocky for the prisoner, submitted that this was equivalent to a ver- 
dict of not guilty, as the prisoner was found not guilty of the felony ; and on 
an indictment like the present, one prisoner could not be convicted of 
*felony, and another of an assault only. He cited the case of Reg. r^^rye 
V. Phelps^ C. & Mar. 180, and Reg. v. M'Phane, Id. 212. l ^ /o 

Patteson, J. — I will respite the judgment, in order to take the opinion of 
the judges, whether, upon the same indictment for feloniously cutting and 
wounding against several persons, one may be found guilty of felony, and 
another of misdemeanor. 

ClarksoTij for the prosecution. 

Chamockj for the prisoner Archer. 

In the ensuing term, the case was considered by the judges, and their 
lordships were of opinion, that the conviction of the prisoner Archer of an 
assault under the stat. 7 Will. 4 & 1 Vict. c. 85, s. 11, was right.(a) 

(a) In the case of Rex y. Turner and Othert, 1 Sid. 1 71, it appears to have been doubted br 
the two chief justices, Foster and Bridgeman, whether one person could be convicted 
of burglary and stealing, and another of stealing only, on the same indictment; but in 
the case of Rez y.SaUsbury and Others, Plowd. 100, it was held, that, on an indictment 
for murder, one may be found guilty of manslaughter, and the rest of murder; so in the 
case of Rexv, Bultervoorth and Othert, R. & R. C. C. 520, it was held, that, on an indict- 
ment for burglary and larceny against two, one may be found guilty of the burglary and 
larceny, and the other of the larceny only. 
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BEFORE BARON PARKE. 



REGINA V. MARY ANNE DRAPER. 

A. was indicted for administering poison to B., with intent to murder her. A. took a tea- 
pot and tea-cup into B.'s bed-room, and left it there, and B. afterwards helped herself 
to a cup of the tea which contained the poison. The jury found A. guilty of adminis- 
tering the poison, but not with intent to murder: — Held, that the ofience of administer- 
ing poison in this manner, with intent to murder, was not one in which **the crime 
charged" includes an assault within the stat. 7 Will. 4 & 1 Vict. c. 86, s. 11. 

Indictment on the stat. 9 Geo. 4, c. 31, s. 11. — The first count of the 
indictment charged that the prisoner, on the 2d of April, 1843, did ad- 
minister to Mary Day a certain deadly poison, called oxalic acid, with in- 
tent to murder her. * 

It appeared that, on the night of Saturday, the 1st of April, 1843, Mrs. 
Day had accused the prisoner, who was her servant, of stealing a table- 
cloth ; and that, it being Mrs. Day's custom to take her breakfast in bed, 
the prisoner, on the morning of Sunday, the 2d of April, brought to her, 
into her bed-room, the tea-pot and a cup and saucer, and there left them, 
and went down stairs ; and that, on Mrs. Day's ha\ing helped herself to some 
of the tea from the tea-pot, she found that it had an acid taste, and, on it^ 
being analyzed, it was found to contain oxalic acid. 
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DowlingjSerjUj for the prisoner, addressed the iury, and contended 
that there ^as no sufficient proof of an intent to murder. 

The jury found the prisoner " Guilty of administering the poison, but 
not with intent to murder." 
Pahke, B. — That is tantamount to a verdict of Not guilty. 
Ryland and Lydekker^ for the prosecution, submitted that the prisoner 
mxri^-i might be convicted of an assault under *the 11th section of the stat. 
A ' ' J 7 ^iu. 4 & X Vict. c. 85,(a) and cited the case of Regina v. Bullock^ 
8 C. & P. 660. 

Parke, B., (having conferred .with Tindal, C. J.) — We are of opinion 
that the offence of administering poison in this manner, with intent to mur- 
der, is not one in which ^' the crime charged" includes an assault. 

Verdict — Not guilty. 
Ryland and Lydekker^ for the prosecution. 
Dawling^ Serjt., for the prisoner. 

(a) Set forth 8 C. & P. 666, n. 



ESSEX SUMMER ASSIZES, 1843. 

{avU Side.) 

BEFORE BARON PARKE. 



DAVIS V. CLARKE. 

A bill directed in blank may be accepted by anybody, and be a good bill ; but, if di 
rected to a particular person, it cannot be accepted by any other person, except for 
honour. 

Assu%fFsiT by the plaintiff as endorsee against the defendant as the ac- 
ceptor of a bill of exchange, dated the 8th of March, 1838, for jeiOO, 
drawn by John Hart, alleged to be accepted by the defendant, and en- 
dorsed by John Hart to the plaintiff. 

Pleas, first, a denial of the acceptance ; and second, the discharge of the 
defendant under the Insolvent Debtors* Act. 

The bill was accepted by the defendant in the ordinary form, by his 
writing across it the word ^' accepted," and his name ; but it was directed 
at the foot, not to the defendant, but " To Mr. John Hart.^^ It did not 
appear who " Mr. John Hart" was, except that the drawer had the same 
name. 

♦1781 ^Thesiger, for the defendant, objected that the bill, not being di- 
•l rected to the defendant, could not be accepted by him within the 
meaning of the issue on the first plea. 

Petersdorff^ for the plaintiff. — It does not lie in the defendant's mouth to 
raise this objection, after taking to the bill, and accepting it in the usual 
form. He cited the case of Gray v. Miner, (a) 

(a) In that case an instrument was drawn, payable to the drawer or his order, and 
was made payable at No. I, Wilmot street, without being addressed to any person by 
name, and was aAerwards accepted by the defendant ; and it was held that he was liable 
in an action on this instrument as a bill of exchange; and Lord Chief Justice Dallas 
staled, **that it was not necessary that the name of the party who aAerwards accepted 
the bill should have been inserted, it being directed to a particolar place, which could 
only mean to the person who resided there; and that the defendant, by accepting it, ao- 
knowledged that he was the person to whom it was directed." 
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Parke, B. — This bill is wrong. A man cannot accept a bill not drawn 
jpon him, except for honour. There was a case in the Exchequer Cham- 
ber, — a criminal case, — in which the judges held, that a bill directed in 
blank may be accepted by anybody, and be a good bill ; but when di- 
rected to a particular person, nobody but the person to whom it is directed 
can accept the bill, except for honour. 

PeUrsdorff' then applied for leave to amend. 

Parke, B. — If I allow an amendment, the cause must stand over to the 
next assizes, with leave to plead de novo. But you cannot amend with 
efiect, inasmuch as this is evidently not an acceptance for honour. The 
plaintiiTmustbe called. 

Pttertdotffy for the plaintiff. 

Thesiger^ for the defendant. 



♦WELSH CIRCUIT. ' l^i'^^ 



GLiMORGANSHIRE SUMMER ASSIZES, 1842. 

BEFORE BARON ROLFE. 



REGINA V. JOHN HARRIS and EVAN LLOYD. 

A benefit club, called the Urgant Lodge of Odd Fellows, whose fands were Raised by 
contributions of the meml^rs, had deposited two sums with the Brecon Bank, who 
had given the usual bankers* receipt, but the bankers were directed not to pay the 
money, except to the order of the committee of the club. The prisoners, who were 
members of the club, got possession of the receipts, and, with them, presented to Mr. 
£.,one of the bankers, a forged paper purporting to be an authority to the bearers to 
receive money signed by three officers of the club, called noble-grand, vice-grand; and 
secretary, and sealed with the lodge seal ; and Mr. E., who paid the prisoners the 
money, proved that he would not have done so on the production of the receipts only 
without this paper. The prisoners were convicted on an indictment for forging and 
ottering this paper, which in some of the counts was described as a warranty and in 
others as an order for the payment of money ; and the fifteen judges held the convic- 
tion right 

Forgery. — The first count of the indictment charged the prisoners with 
having forced a certain warrant for the payment of moneyy which was in 
the following words : — 

" Urgant Lodge, Hirwann, 14th March, *42. 
*' As we have had a place which will return more interest on our cash, 
irith good security, the bearers are authorized to apply for the same. In 
witness whereof we subscribe our names, and affix the seal of our lodge. 

" N. G. David Da vies. 
** V. G. David Lloyd. 
" Sec. Wm. Lewis." 

With intent to defraud David Evans and others. In the second count, the 
instrument was called an " order for the payment of money." In other 
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counts the intent >vas laid to be to defraud David Davies and others. 
There were also counts for uttering ; and also another set of counts, in 
which the instrument was described as having, in addition to the names 
set out above, a seal, containing the words, '' Urgant Lodge, Hirwann," 
encircling two closed hands. 

*1801 ^^ appeared in evidence that David Evans, and four other *per- 
-' sons, carried on business in partnership together, as bankers, under 
the firm of the Brecon Bank ; and it also appeared that David Davies and 
a number of other persons, mcluding the prisoners, were members of a 
benefit club, called the Loyal Urgand Lodge of Odd Fellows ; and that 
David Davies held an office in the club, called Noble-Grand ; and that 
David Lloyd held an office in the club called Vice-Grand. The funds of 
the club had been raised by the contributions of the diflerent members ; 
and it further appeared that the club, at different times, deposited two 
sums of money with the Brecon Bank, the one a sum of X105, and the 
other a sum of JC25, for which sums the bank gave common bankers' re- 
ceipts ; and, by the desire of the depositors, they wrote across the receipts 
the names of six persons, who were represented to them (the bankers) as 
being the committee ; and the bankers were directed not to pay the money 
mentioned in the receipts, except to the order of the committee or of the 
club. The receipts were kept with certain cash belonging to the club, 
in a box with two locks, the key of one lock being kept by David Davies, 
as Noble-Grand, and the key of the other lock by an dficer called deputy- 
treasurer. ' ^ 

The prisoners got possession of the box and its contents, including the 
two receipts ; and on the 19th of March, 1842, they presented the receipts 
at the Brecon Bank, together with a paper writing, corresponding exacdy 
with that set out in the mdictment, and having a seal affixed also corre- 
sponding with that mentioned in the indictment. The letters N. G. and 
V. G. were proved to mean Noble-Grand and Vice-Grand, but the name 
of the secretary was proved to be William Jones, and not William Lewis; 
and it was proved that the prisoners, upon producing the receipts and the 
paper, desired to have the XI 30, and that Mr. Evans, one of the partners 
of the bank, considering the paper produced to be an authority from the 
club, paid the money to the prisoners. And Mr. Evans further stated, that 
*1811 ^^ should not have paid the money on the receipts alone * without 
^ the paper, nor on the paper without the receipts. The signatures, 
David Davies, David Lloyd, and William Lewis, were all forged. 

E, V. WilliamSj for the prisoners, submitted that this paper was neither 
a warrant nor an order for the payment of money ; and even if it were, yet 
that the prisoners, being members of the club, could not be convicted of 
forgery. 

KoLFE, B. — I will reserve the case for the consideration of the fifleen 
judges. Verdict — Guilty. 

W, M, JameSy for the prosecution. 

E. V, WUliamSy for the prisoners. 



The case was afterwards considered by the fifteen judges, who held the 
conviction right. 
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DENBIGHSHIRE SUMMER ASSIZES, 1843. 

BEFORE DARON GURNEY. 



REGINA V. JOHN JONES. 

A. was charged with drowning a mine, which» in the first coant of the indictment, was 
laid to he the mine of ** J. P. and others ;" in the second count, as the mine of ** J. D. C. ;'* 
and in the third as the mine of "R. R.*' J. P. and his two brothers were the lessees of 
the mine, bat leA off working it a few days before the offence, when R. R. worked it, 
and his name was put on the carts instead of the name of P. R. R. stated that he 
worked the mine for the benefit of J. D. C, who was trustee for the North and South 
Wales Banking Company under a deed. No deed was proved at the trial. A. was 
convicted, and the judges held the conviction right. 

SembU, that there was evidence to support each of the three modes of lajring the pro- 
perty. 

Indictment on the stat. 7 & 8 Geo. 4, c. 30, s. 6,{a) The first count of 
the indictment charged that the prisoner, on the 21st day of May, 6 Vict., at the 
parish of Raubon, *'* feloniously, unlawfully, and^maliciously, did r«ioo 
cause a large quantity of water to be conveyed into a certain mine ^ 
of coal of John Pickering and otlierSj his partners there situate, with intent 
thereby then and there to damage and destroy the said mine against the form 
of the statute," &c. Second count the like, stating the mine to be a mine 
of coal of John Dean Case, Third count the like, substituting the name 
of Robert Roberts for that of John Dean Case. Fourth, fifth, and sixth 
counts, for feloniously, unlawfully, and maliciously causing ^^ a large 
quanti^ of water to be conveyed into certain subterraneous passages com- 
municating with a certain mine called the Cefn mine," laying the property 
as in the first, second, and third counts. There were six other similar 
counts laying the intent to be ^' to hinder and delay the working of the 
said mine." 

The evidence clearly proved the oflence, and the only question in the 
case was, whether the property in the mine was well laid, llie offence 
was committed on the 21st of May, 1843, and Mr. John Pickering and 
his two brothers were lessees of the mine in question, and had worked it 
until the 11th of May, 1843. They had borrowed £20,000 of the North 
and South Wales Bank, and upon the 11th of May, Mr. Robert Roberts, 
acting for that bank, took possession of the mine, (it did not appear 
whe^er in pursuance of any deed or judgment,) and the name upon the 
carts was altered from that of Pickering to that of Robert Roberts, and 
from that time the mine was worked by Mr. Robert Roberts ; and Mr. 
Roberts stated in his evidence in chief, that he was put into possession of 
the mine by Mr. Mallaby, as attorney for the bank ; but in his cross ex- 
ammation, he explained that to be as attorney for Mr. John Dean Case^ who, 
he said, was trustee for the company ; and being asked whether by deed, 
answered in the affirmative ; and he also added that he had, since the 11th 
of May, 1843, worked the mine for the benefit of Mr. Case. 

Jervis and Wdsby^ for the prisoner, submitted that the •property r^joo 
in the mine was not proved as laid in either of the counts of the ^ 
mdictment. 1st. That the first count failed, because the Messrs. Pickering 
were out of possession of the mine. 2d. That the second count was not 

(a1 Hee the case of Ritfina v. Jamti, 8 C. & P. 131. 
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proved, as there was no legal evidence of the property in Mr. John Dean 
Case ; and 3d. That the possession of Mr. Robert Roberts, as agent for 
the North and South Wales Bank, was not such a possession as would sus- 
tain the third count of the indictment, he being merely the agent or servant 
of the company, and that a co-partnership of this description (the North 
and South Wales Bank) must have a registered officer, and that the pro- 
perty should, therefore, have been laid in him. 

GuRNEY, B., reserved the case for the opinion of the fifteen judges. 

Verdict — Guilty. 

Hill and Totonsend^ for the prosecution. 

Jervis and Welsby^ for the prisoner. 



Before Lord Denman, C. J., Tindal, C. J., Lord Abinger, C. B., 
Parke, B., Gurney, B., Williams, J., Coleridge, J., Coltman, J., 
Erskine, J., Maule, J., RoLFE, B., and Wightman, J. 

JerviSy for the prisoner. It is not material to consider in the present case 
whether the allegation as to the property of this mine was necessary or not, 
because as the mine is alleged to be the mine of particular persons, it must 
be proved to be so. With respect to the first count laying the property in 
the Messrs. Pickering, it is not enough to lay the property in those who 
have the legal estate in the mine. In a case of burglary, it would not be 
sufficient to lay the property of the house to be in a person who had the 
♦l84l '^S^' estate in it, but had left the possession of it. •With respect 
-' to the counts laying the property in Mr. Roberts, they are equally 
unsupported. Mr. Roberts was the agent and servant of the North and 
South Wales Bank, or of Mr. Case, and, therefore, the property cannot be 
properly laid in him. In the case o(Rex v. Hutchinson j R. &R. C. C. R. 412. 
it was held that the chandelier of a dissenting chapel, vested in trustees, 
could not be described as the property of a servant who had merely the 
care of the chapel, and the things in it, to clean and keep them in order, 
although he had the key of the chapel, and no person, except the minister, 
had another key ; and with respect to the second count, I apprehend ibat 
the effect of the evidence is, that Mr. Case was in possession, as agent of 
the North and South Wales Bank, under some deed. It is not suggested 
that he was a shareholder in the bank, and if he were so, the indictment 
would not be good under the stat. 7 Geo. 4, c. 64, s. 14, as the property 
is not laid in Mr. Case, and others^ and if the North and South Wales 
Bank had public officers under the stat. 7 Geo. 4, c. 46, the property ought 
to be laid in them as in the case of Steward y. Greaves ^ 10 M. & W. 711, 
It was held that the creditors of a company established and carrying on 
business under the provisions of the stat. 7 Geo. 4, c. 46, and having a 
public officer, have no remedy against the individual members as at com- 
mon law ; and that the words of the 9th section of that statute, that ** all 
actions against the co-partnership shall and lawfully may be commenced, 
instituted, and prosecuted against one or more of the public officers nomi- 
nated as before mentioned as the nominal defendant," are obligatory. 
Coleridge, J. — Does that apply when the bank has not issued notes } 
Parke, B. — It appears that Mr. Case was in possession by his servant, 
Mr. Roberts ; but there is nothing to take the property out of the first 
lessees. 

♦18M •Lord Abinger, C. B. — It appears that the mine is worked on 
-I account of Mr. Case, but I should think that Mr. Roberts having 
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nis name on the carts \irould be some evidence^ at least, that he wan 
working the mme. 

Tawnsendy for the proseeution^ was not heard. 



The case was considered by the judges, who held the conviction right. 



CENTRAL CRIMINAL COURT. 



MAY SESSION, 1842. 

BEFO&E MR. BARON ALDERSON AND MR. JUSTICE COLTMAN. 



REGINA V. MARY GOOD. 

Where a woman is charged with comforting, harbouring, and assisting a man who bad 
committed a morder, if the counsel for the prosecution has reason to believe that the 
woman was married to the man, and it appear clearly that she considered herself as 
his wife, and lived with him as such for years, he will be justified in not offering any 
evidence against her, even though he have also reason to believe that the marriage 
was in some respects irregular and probably invalid. 

The prisoner was arraigned on an indictment which charged one Daniel 
Good with the wilful murder of Jane Jones, otherwise Jane Good, and 
charged the prisoner with comforting, harbouring, and assisting the said 
Daniel Good, knowing that he had committed the said murder.(a) 

Sir F. Pollock^ A. G., in opening the case, said — ^I understand that the 
defence is, that the prisoner was married to Daniel Good, and the law 
says, that in all cases, except treason, it is no ofience in a wife to comfort 
and assist her husband. The counsel for the prisoner has communicated 
to me the circumstances relating to the marriage, and I thmk *it is r«iog 
very probable that some marriage did take place in the kingdom of ^ 
Ireland, at a place where the registers were very imperfectly kept. There 
is no doubt that Daniel Good and the prisoner for many years considered 
each other as man and wife ; and, under these circumstances, though it 
might be difficult for the prisoner to prove a marriage in fact, I do not in 
tend to offer any evidence on the part of the prosecution. 

Alderson, B., to the jury. — No evidence being offered in this case, it 
is your duty to acquit the prisoner. Persons charged with such an offence, 
ought to know that it is a rery serious offence to afford any assistance to a 
criminal, so as to obstruct the course of public justice. But a wife is in a 
peculiar situation : she cannot be found guilty of comforting and assisting 
her husband. And if the prisoner in this case went through the ceremony 
of marriage, and it should hare turned out that there was some irregu- 
larity in the marriage, nevertheless, if it appeared that she had acted under 
the supposition that she was the wife of Daniel Grood, and according to the 
duty which she considered to be cast upon her, the court would have felt 
it right to have inflicted a very slight punishment upon her. I think, 
therefore, that the attorney-general has only acted consistently with the 

(a) Daniel Good had been tried and found guilty of the murder on the day before. 

VOL. I. 15 K 2 
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duties of his high office in taking the course \^hich he has taken, and whieh 
the court entirely approves. Verdict — Not guilty. 

Sir jP. Pollock j A. G., AdolphuSj Waddington, and jR. Gumeyy for the 
prosecution. 

BallanHne^ for the prisoner. 



187] AUGUST SESSION, 1842. 

BEFORE BARON ROLFE. 



REGINA V. SARAH STROUD. 

An indietiDeDt for the murder of an illegitimate child, a month old, in the first count, 
described the child as Harriet Stroud ; and in the second, as "a female of tender age, 
whose name is to the jurors aforesaid unknown." It was proved that the child was 
baptized Harriet, and was so called, but there was no evidence that the child had ever 
been called Harriet Stroud: — Ileldf that the prisoner could not be convicted on either 
of these counts, as the child clearly had the name of Harriet, though not that of 
Stroud; and that, in order to sustain the second count, there must be evidence show- 
ing that the name of the child could not reasonably have been supposed to be known 
to the grand jury. 

Murder. — The prisoner was indicted for the murder of her female child, 
by drowning her. The indictment consisted of two counts. In the first 
count, the child was described as Harriet Stroud, and in the second count 
the child was described as " a female of tender age, whose name is to the 
jurors aforesaid unknown. '^ 

It appeared b^ the evidence, that on the 16th of June, 1842, the pri- 
soner, being a single woman, gave birth to a female child in St. Pancras 
workhouse, and that the child was called '' Harriet," and was baptized by 
that name on the morning of the 16th of July. No copy of the register 
was given in evidence, but it was proved by one of the witnesses, that the 
child was baptized by the name of " Harriet" only, and not " Harriet 
Stroud ;" and there was no evidence that the child had ever been called 
by any name, except Harriet. 

It was further proved, that, on the evening of the 16th of July, the pri- 
soner left the workhouse with the child, and immediately proceeded to the 
Regent's Canal, and there drowned the child. Verdict — Guilty. 

Prendergast and Thomas^ for the prosecution. 

DoatiBy for the prisoner. 

RoLFE, B. — Ordered the judgment to be respited, his lordship being of 
opinion, on the authority of the case of Beg, v. Waters j 7 C. & P. 250, that 
*1RR1 ^^ prisoner could not be convicted *on the first count of the in- 
-' dictmeiit, and that there should have been a count for the murder 
of a child named '' Harriet," and his lordship reserved the case for the 
opinion of the fifteen judges on the question, whether the prisoner ought to 
have been convicted on the second count. 

In the ensuing term, the case was considered by the judges, who held 
the conviction wrong, their lordships being of opinion, that in order to 
sustain a count for the murder of a child whose name is to the jurors un- 
known, there must be evidence showing that the name could not reasonably 
have been supposed to be known to the grand jury, and that here the :hild 
clearly had the name of '^ Harriet. "(a) 

(a) See the case of lUgitui v. ComphtUf ante, p. 83; 
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REGINA V. STRINGER and NEWSTEAD. 

A. and B., on a concerted plan to obtain money from C, threatened to accuse him of an 
indecent exposure of his person, and A. (B. being present) seized C. by the collar, aud 
A. and C. went to a station-house, and there A. made the threatened charge : — Held, that, 
on these facts, A. and B. might be convicted of an assault with intent to rob C., al- 
though the threats used did not come within the terms of the stat. 7 & 8 Geo. 4, c. 29, 
as. 7 & 9, or of the stat 7 Will. 4^1 Vict c 87, s. 4. 

Assault, with intent to rob. — The indictment charged the prisoners 
with having assaulted John Ellis Churchill, with intent to rob him, and 
charged that the prisoner Stringer had been previously convicted of felony. 

It was proved by Mr. Churchill, the prosecutor, that on the morning of 
the 11th of August, 1842, he was walking in Hyde Park, at a little after 
nine o'clock, when he was accosted by the prisoner Newstead, who asked 
him the nearest way to the city. The prosecutor told him the best way 
was to go straight on, which would take him to Cumberland-gate. The 
prisoner Newstead then said he had lost his way, having been passing the 
day at Kensington. Almost immediately after this had occurred, the 
prisoner Stringer came up from behind, and seized the prosecutor by the 
collar, and said to him, ^^ You damned beast, you have been indecently 
exposing your person ; I have been •watching you with your friend r»i qq 
(pointing to the prisoner Newstead) for three quarters of an hour." *• 
The prisoner Stnnger then forced the prosecutor to go with him to a police- 
station, the prisoner Newstead accompanying them during a part of the 
way, but leaving them before they got to the station. At the station the 
prisoner Stringer repeated the charge which he made when he first seized 
the prosecutor, and added that the private parts of both the men were ex- 
posed ; that one had his arms round the neck of the other, and each of 
them had hold of the private parts of the other. The whole of this charge 
was a fiction, and many circumstances were given in evidence to show 
diat the whole was a preconcerted plan between the two prisoners, for the 
purpose of extorting money from the prosecutor. No money, however, 
was given. 

RoLFE, B., in summing up, told the jury that, if the prisoner Stringer 
was acting in pursuance of a previous plan arranged with the prisoner 
Newstead, with a view to induce Mr. Churchill to give him money, in 
order that he mi^ht escape the annoyance attending such a charge, that 
was an assault with an intent to rob, and would warrant them in finding 
both the prisoners guilty on this indictment. 

The jury found both the prisoners guilty.(a) 

Clarkson and Bodkin, for the prosecution. 



The learned Baron afterwards reserved the case for the opinion of the 
fifteen judges on the question, whether the conviction could be sustained, 
as the subject of the charge made by the prisoner Stringer against Mr. 
Churchill cfid not come wimin the terms either of the stat. 7 & 8 Geo. 4, 
•c. 29, ss. 7 and 9, or the stat. 1 Vict. c. 87, s. 4; but the case rtig^ 
having been considered by the fifteen judges, their lordships held ^ 
the conviction right, as there was actual violence and an attempt to extort 
money bv means of that violence combined with threats, which might be 
reasonably supposed calculated to induce the party assaulted to part with 
his money through fear of the charge. 

(a) 8ee the cases of Reg. v. Norton^ 8 C. & P. 671, and Reg. v. Henry, 9 C. A P. 309. 



19) Reg. v. Connell. C. C. C. 1842. 



OCTOBER SESSION, 1842. 

BEFO&E BfB. JUSTICE MAULE AND BfR. JUSTICE ERSKINE. 



REGINA V. ELLEN CONNELL. 

A person was indicted for uttering a connterfeit coin, intended to resemble and pass for 
** a groat'* All the witnesses for the prosecution, except the inspector of coin for the 
Mint, called it sl fourptnny piece. The inspector called it a groat, and said he believed 
that it had had that name from the earliest period. He added, that the original groat 
of Edw. 3d's reign was larger and heavier than the coin in question ; and that, in the 
queen's proclamation, these coins were called both groats and fourpenny pieces. The 
proclamation was not produced, and the inscription on the coin itself was **fintrpeitee: 
'^Heldt that if the jury, from their own knowledge of the English language, without 
considering any evidence at all, were of opinion, that a groat and fourpenny piece 
were the same, the prisoner was rightly indicted and might be convicted. 

The prisoner was indicted for felony in uttering, ailer a previous con- 
viction, a piece of false and counterfeit coin, resembling and apparendy 
intended to resemble, and pass for a piece of the queen's current silver 
coin called a groaty well knowing the same to be false and counterfeit, &c. 

The witnesses who proved the uttering, &c., all called the coin by the 
name of z fourpenny piece ; but Mr. Field, the inspector of coin to the 
mint, having said that the groat was counterfeit, was asked, on cross ex- 
amination, ^' What do you call this coin ?" He replied, '^ Agroai — it has 
had that name, / believCy from the earliest period ; it has the words ' four- 
pence' on it, but the original name was groat, in the time of Edward the 
Third : they were not then the same size and weight as this." On re- 
examination he was asked, ^'Have you heard them called groats?" and 
his reply was, ^' Yes, they are called groats as weU as fourpenny pieces in 
the proclamation." 

*1911 *^^^ ^^ prisoner, it was contended, that the coin was not proved 
•I bv legal evidence to be a groat, the proclamation not having been 
produced, and the words '^ fourpence" being stamped upon it, as well as 
its being called a fourpenny piece by all the witnesses with the exception 
of Mr. Field. 

Maule, J., (Ebskine, J., bem^ present,) in summmg up, said — *'A 
groat" is a common word belonging to our own mother tongue, such as 
" uttering," " public-house," half-pint," and many other expressions : and 
you are here as Englishmen to use your knowledge of your own language ; 
and if, understanding the matter without any evidence, you are satisfied 
that a fourpenny piece and a groat are the same thing, then the prisoner is 
rightly indicted. It is very true that a groat in Edward the Third's rei^ 
weighed .a great deal more than a fourpenny piece does now — and so it is 
with respect to other coins. Things have kept their names, though they 
have changed their value. Verdict — ^Not guilty 

Bodkin and EspinassCj for the prosecution. 

PaynCy for the prisoner. 
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•DECEMBER SESSION, 1842. [n92 

BEFORE THE HONOURABLE C. £• LAW, RECORDER. 



REGINA V. PETER ADAMSON. 

A. was indicted for obtaiDing £300, by falsely pretending that he had obtained from Lord 
8. the appointment of emigration agent at P., which was worth £600 a year; and that 
for £300 he woald give the prosecotor one-third of the agentship. The prosecutor 
proved that he gave the money on this pretence, which was false; bat that, before be 
parted with bis money, the defendant prevailed on him to execute a deed of co-part- 
nership with him, in which the consideration was stated to be £300, and in which no- 
thing was said of the agentship, or how it was obtained i-^Held, that the patting in of 
this dc*d on the part of the prosecation did not ezclnde the parol evidence of the false 
pretences ; and that if the deed was a part of the defendant's scheme to effect the fraud, 
the defendant should be found guilty. 

False pretences. — The indictment charged that the defendant did un- 
lawfully &lselv pretend to one John Heron, that he, the said Peter Adam* 
son, had obtamed from Lord Stanley the appointment of emigration agent 
at Port Philip, which was a situation worth J§600 a year, and uiat for JC200 
be would give John Heron one-third of the emigration a^ntship ; and that 
ne, the said John Heron, would be sure to have back his jC200 out of the 
emifi^ration agentship the first year, and by means of which false pretence 
he obtamed j£200 from John Heron, with intent to cheat him of the same. 
The indictment then went on to negative the false pretences in the usual 
manner. 

It was proved by the prosecutor and his witnesses, that the defendant 
obtained the money by means of the pretences stated in the indictment, 
and the averments negativing the truth of the pretences were clearly 
proved ; but it also appeared in evidence that the defendant had urged 
the prosecutor to become his partner, and engaged that if the prosecutor 
accepted his proposal of a partnership, and advanced the JC200 as a bonus, 
the prosecutor should have a third ^are of the emigration agentship, a7id 
of the ot/ier businessy that he (the defendant) would have in the colony ; 
and that, on the prosecutor expressing a wish to write to consult his friends 
in Scotland, the defendant refused to allow him to do so, and also refused 
to allow him to consult his cousin in London, or any one else, on the sub- 
ject of the proposed partnership, and it was proved by the prosecutor that 
be was induced to accept the proposal of the ^partnership on the rm-tao 
assurance of the defendant that he then had the appointment of I- 
emigration agent. It further appeared, that after the false pretences stated 
in the indictment had been made, and before the prosecutor parted with 
his money, a partnership deed was, at the defendant's instance, prepared 
by the defendant's solicitor, and executed both by the prosecutor and 
the defendant, but it also appeared, that the defendant had previously 
promised, tiiat, on the drawmg up of the deed of partnership between 
them, he would show the prosecutor the letter from Lord Stanley ap- 
pointing him (the defendant) emigration agents 

The partnership deed was put m, and the considerationybr the partner 
tAtp was there stated to be ^200, but no mention was made of the emigia 
tion agency, or of the representations of the defendant in respect thereof 
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Prendergasty for the defendant, objected that as the deed did not con- 
tain the pretences stated in the indictment, but on the contrary, represented 
the JC200 to be given in consideration of a general partnership between 
the defendant and the prosecutor, and as the prosecutor had put in the deed 
as part of his case, the parol evidence of the false pretences oug;ht to be 
rejected, and the jury ought to be directed to acquit the defenoant. He 
cited the case oiRex v. Codringtorij 1 C. & P. 661. (a) 

Law, Recorder. — I cannot withdraw the case from the consideration of 
the jury upon this objection. 

Premkrgast addressed the jury for the defendant. 
miQAi *Law, Recorder, (in summing up.) — If you are satisfied that the 
-I prosecutor in fact parted with his money on the pretences laid in 
the indictment, and that the preparation of the partnership deed, and the 
execution of it, were part of the prisoner's scheme to effect the fraud, you 
ought to find him guilty. Verdict — Guilty. 

Clarksan and Doane, for the prosecution. 

Prendergastj for the prisoner. 

The learned Recorder reserved the case for the opinion of the fifteen 
judges, on the question whether, under the circumstances, upon the pro- 
duction of the deed as part of the prosecutor's case, the parol evidence 
ought to have been rejected, and the jury directed to acquit the prisoner 
In the ensuing Easter term, the case was considered by the judges, who 
held the conviction right. 

(a) In that case it was held, that if one professes to sell an interest in property and 
receives the parchase-money, the vendee taking the usual coveDant forlide, andittnras 
out that the vendor has, in fact, previously sold his interest in the property to a third 
person ; this is not sufficient to support an indictment for obtaining money by false 
pretences. 



•195] •FEBRUARY SESSION, 1843. 

BEFOBE MB. COMMON SEBJEANT MIBEH0U8E. 



REGINA V. JAMES WILLIAMS. 

Overtures were made by a person to the servant of a publican, to induce him to join in 
robbing his master's till. The servant communicated the matter to the master, and 
some weeks after, the servant, by the direction of the master, opened a communica- 
tion with the person who had made the overtures, in consequence of which he came 
to the master's premises. The master having previously marked some money, it was, 
by his direction, placed upon the counter by the servant, in order that it might be 
taken up by the party who had come for the purpose. It was so taken up by him :— 
Held^ larceny in such party. 

The prisoner was indicted for stealing, on the 9th of January, four shil- 
lings of the moneys of William Michael Davis. 

The prosecutor, Davis, was a publican, keeping the Blue Posts, in Ber- 
wick-street. A witness, named Lincoln, was called for the prosecution, 
and said, — ^' I am in the service of Mr. Davis. I had been there seven 
months. I had been there when a man named Ashton was barman. He 
went away in October. I had seen the prisoner there during the time 
Ashton was there. I met him going up Broad-street, nearly three months 
before he was taken into custody, at the latter end of October. He asked 
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me if I wanted any money ' worked' for me. I said, * No ; I did not want 
any.' He said, * It would be a great deal lo my interest if I worked any.' 
I said, ' No ; I never worked any, and did not wish to have any worked for 
me ;' that was what I said to him at that time, and we parted. I had 
beard * worked money' spoken of by my master, and had read about it in 
the newspaper. I communicated to my master what had passed between 
me and the prisoner. About six weeks after my first conversation, the 
prisoner came to my master's house : my master was in the bar at the 
time ; he did not say any thing then. On the 5th of January, my master 
gave me directiansj m consequence of which I went to Lambeth-square, 
New-cut, where I thought I could find the [Prisoner. He was not in the 
way, and / wrote this note by my master^s direction^ and left it for him — 
•[*Mr. Williams will greatly oblige me by calling on me, at Mr. r»iQg 
Davis's, Blue Posts, BerwicK-street, as I have got a little business ^ 
for you to do for me upon what you spoke to me about a little while ago.'] 
I leu it about five in the evening. About half-past seven, he and his wife 
came to my master's house. I saw them outside the door. The prisoner 
came and patted me on the shoulder. I said I did not expect to see him 
down so soon. He said directly he ^ot the note he came down. I asked 
if he could come on Saturday evenmg. He said, perhaps I could give 
him something that evening. I said he could come in if he liked. He 
came in, and bought some liquor with a sixpence. I gave him the proper 
change. He came a second time the same evening. I drew him a glass 
of liquor. He put down a shilling and said, ^ On to it now !' I did not 

five him any more money than he was entitled to then. On the following 
unday I saw him in the street, and walked with him along Compton- 
street, and down Covent garden market into the Strand. I went to the 
Red Lion there, and had a conversation with him about Ashton. An ar- 
rangement was made between me and him, that he was to come down that 
evening, and come in once or twice in the evening, and I was to give him 
what I could each time. He said he was to put down a shilling ; I was to 
take it up, make a pretence of putting it into the till, take out two or three 
more and place it on the counter, and he was to take it up ; and if he was 
to come in again, I was to rub my arm ; if not, I was to put out my finger. 
I told my master all that had passed. The prisoner came in twice during 
that evening. On the Monday he was to come again. I saw some money 
marked and put into tlie till. He came between seven and eight in the 
eveninjj. An officer was sent for. The officer had arrived when the pri- 
soner nist came in that evening. I did not give him any money the nrst 
time. He came in again, and bought a pennyworth of gin. He put down 
a shilling. I tlien gave him four mxtrked shiUings^ ttue shilling he gave me, 
and threepence * halfpenny. Directly my hand was qff'it, he took it r^-tqy 
qff^the counter and put it into his riglU-hand pockety and was going ^ 
to walk off with it, when he was seized by the officer." 

The evidence of Mr. Davis was as follows : — " I am Lincoln's master. 
In consequence of information from him, I marked ten shillings on Monday 
the 9th of January, and put them into the till. Some of them were after- 
wards produced to me by Beresford the officer. LifKoln had previously 
made communications to me^ on the prisoner's propositions to Mm, He acted 
in this with my knowledge and consent^ and by my directions, I gave him 
directions to give the prisoner the money in the way he has done. I do no' 
recollect that I told him to write the letter^ but Hold him to call upon thepri- 
so^n/er and renew the connection,^' 
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Prendergasi^ for the prisoner, contended that, under the circumstances 
detailed in the evidence, the oiTence of larceny had not been committed b} 
the prisoner. 

Payne and Bodkin^ for the prosecution, argued that it was just as much 
a trespass and a felonious taking in the prisoner, as if the money had not 
been delivered to him by the servant by previous arrangement, and with 
the consent of the master. 

MiREHOusE, C. S., entertained doubt upon the subject, but Ie(t the facts 
to the jury, who found the prisoner Guilty. 

Judgment was respited, that the opinion of the judges might be taken 
upon the question. 

The conviction was afterwards held right, and the prisoner received 
sentence of imprisonment for one year. 

Payne and Bodkin^ for the prosecution, 

Prendergasty for the prisoner. 



•198] •MARCH SESSIONS, 1843. 

BEFORE THE HON. C. E. LAW, RECORDER, AND MR. COMMISSIONEB BULLOCK. 



REGINA V. JOSHUA JONES ASHLEY. 

A member of a club was indicted for stealing some of the plate used at the club-house. 
The house-steward slept iu the house, and he stated, that he had the charge of all the 
plate, and was responsible for it; but it appeared that the plate was delivered every 
night to the under-butler, who was appointed by the club; and by him placed in a 
chest in the pantry. The indictment described the property as the goods of the house- 
steward, and alleged it to have been stolen in his dwelling-bouse i — Held, that upon the 
evidence, it was wrong in both respects, inasmuch as his sleeping in the house was 
only as a servant of the club; and his alleged responsibility was not coupled with any 
custody of the property, either.by himself or by his own servants. 

The prisoner was indicted for stealing, on the 14th of February, four 
spoons, value jC4, and one fork, value ^1, of the goods of Thomas Howse, 
in his dwelling-house. 

The property mentioned in the indictment was lost from a table in a room 
in the house of the Junior United Service Club. The prisoner, >vho was a 
member of the club, was shown to have been in the room about the time 
when the spoons and fork were placed on the table ; and it appeared that 
on the 15th of February, the day after they were lost, he took the spoons 
to a person named Bullen, and gave him directions to engrave upon them 
the initials "J. J. A." 

John Howse was called as a witness for the prosecution, and said, " I am 
house-steward to the Junior United Service Club. / live at the Jumse^ and 
sleep in it, I have the charge of all the plate^ and am responsible for it." 
He further said, '* I have nothing to do with the rules. I neither prepare 
them, nor act on them, except in the preservation of the property. I have 
the custody of the plate, and am responsible for its safet}'. / am tmpointed 
by the committee. There are minutes kept of my appointment," TTie wit- 
ness was then asked the following question by the court, viz., " Plate had 
been missing before — were you on those occasions called upon to make it 
good ?" In reply, he said, " I am liable to do so, and have done so. I 
was called on to make good some missing plate, and I acquiesced in it, 
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and made it good. The last time was on a robbery of the Opiate rtioo 
in May last ; and here is the receipt. I think I made it good in ^ 
June. It was long before any charge against the prisoner ; he was then a 
member of the club. I paid 11/. 14;. In consequence of this being 
thought to be a robbery, I was allowed to make a levy generally upon the 
servants. Every servant paid a portion ; mine was an equal share with 
the rest All the servants in the establishment contributed. The commit- 
tee looked to me to pay it, but authorized me to make all pay a part, think- 
ing it was a robbery by a servant, to make us all careful, ^fler the busi- 
ness of the club is over^ the plate is delivered into the care of the under^buller 
overnight. It is not put into a chest in his room^ but in a regular strong closet 
in the pantry. The under-^butler is appointed by the club. There is no in- 
stance of plate being missed, not supposed to be taken by the servants, 
which I have made ^ood. The plate is generally looked over every night, 
and generally three times a day ; that which is in use. It is checked by a 
plate-book by the two under-butlers. I do not check it." 

It appeared that the house-steward gave a bond to the club, but it was 
not produced in evidence, nor were the terms of his appointment by the 
committee proved. 

Prendergastj for the prisoner, submitted that the evidence did not sup- 
port the indictment. 

Law, Recorder, (after consulting Mr. Commissioner Bullock,) said — 
We think that it is certainly not the dwelling-house of the steward. He 
holds possession not to exclude, but to admit tlie members ; merely as u 
servant of the club. The only remaining question will be, whether this 
was stolen to charge the bailee. 

Prenaergasty tor tne pnsoner. — The principle is veiy broad. Sup- 
posing it to have been taken by a stranger, there would be no case. 
There was no possession by Mr. Howse at all. The custody is that of 
the under-butler •radier than that of the steward. If the custody r»ooo 
of the plate was not in the steward, then the whole case fails. ^ 
Then comes the next point. Supposing this case, that the plate was de- 
livered to the steward, his possession is the possession of the club as their 
servant. The distinction between a servant and a bailee is, that the bailee 
has a right independent of me, but not so my servant. The servant holds 
under the direction and for the use of the master. Lord Hale puts this 
very case. He says, " If a servant who has merely the care and oversight 
of the goods of his master, as, Vi^ butler ofplate^ the shepherd of sheep, and 
the like, embezzle them, this is larceny." Therefore if it had been taken 
by a stranger, the indictment would be bad, as it lays the property in the 
servant, and not in the master. 

Clarkson. — I admit that the possession is not in the house-steward, but 
that does not make it wrong to lay the property in him, as he is answer- 
able for it ; and that makes him a bailee. 

The Recorder. — Surely that must be coupled with a possession } 

Clarkson, — He has a constructive possession. He is a servant of th«* 
house, having the charge of the plate. 

The Recorder. — But it is in the custody of the under-butler, who ^ 
not subordinate to him, but is independently appointed by the club. 

Clarkson, — The possession of the under-butler is the possession of the 
butler, and the possession of the butler is the possession of the house- 
steward. 

The Recorder. — We think not. There is p' .vidence of his appoint- 
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meat or the terms of the bond he gives. If you could have given evidence 
of a responsibility, coupled with custody, and delivery over to another, it 
•20n °^*8^* *have been sufficient. What might have been the effect of 
J further evidence we cannot say. But taking the whole together, 
we are clearly of opinion that the property is not righdy laid in Howsej 
the house-steward. 

Clarkson. — He swears that he is responsible. I need not prove his ap- 
pointment or bond. 

The Recorder. — ^You are using the servant's right as against the master's, 
and you must show by his appointment or bond what his rights were as 
against those of his master. Verdict — Not Guilty .(a) 

Clarkson and Bodkin^ for the prosecution. 

Prendergasty for the prisoner. 

(a) The prisoner was convicted on a charge of stealing plate from a club, of which 
he was not a member, and, there being several other indictments against him, was sen- 
tenced to be transported for seven years. 



APRIL SESSION, 1843. 

BEFORE MR. JtTSTICE CRESSWELL. 



REGINA V. JOHN HTZGERALD and Others. 

SetnbU, that a trial for felony may be postponed on application by the prisoner on suffi- 
cient cause shown by affidavit, after the jury have been charged with the indictment 
and before any evidence has been given in the case. 

The prisoners were indicted for highway robbery, accompanied bv 
violence. 

*2021 After the jury had been charged with tlie indictment, •but before 
■* any evidence had been given, the prisoner Fitzgerald applied to have 
his trial postponed. 

Cresswell, J., at first doubted whether it could be legally done, but after 
consulting Mr. Justice Foster's work on the crown law,(a) his lordship said, 
that the better opinion seemed to be that it might be done. 

(a) Sir John Wedderburn*s case. Fost. Gr. L. (Oxon. ed. 1762,) p. 22. The report is 
very long, but the nature of the question which arose, and the decision upon it, maybe 
sufficiently gathered from the following passages in the opinion of Mr. Justice Foster 
himself, who was one of the judges before whom the question was argued. He says 
first, "This case hath been very well argued at the bar; but the counsel on both sides 
went into the general question, touching the power of the court to discharge juries, 
sworn and charged in capital cases, further than I think was necessary." After making 
several observations, and referring to several cases on the general question, which he 
pronounces to be '' a point of great difficulty and of mighty importance," and one of those 
questions which are not capable of being determined by any general rule, he says, ** And 
now I will state what I take to be the present question, and that is, whether, in a capital 
case, where the prisoner may make his full defence by counsel, the court may not dis- 
charge the jury upon the motion of the prisoner's counsel, and at his own request, and 
with the consent of the attorney-general, before evidence given, in order to let the prisoner 
into a defence which, in the opinion of the court, he could not otherwise have been let 
into; and I am clearly of opinion, that a jury may, in such a case, be discharged; and 
that the discharging the jury, under these circumstances, will not operate so as to dis- 
charg;e the prisoner from any future trial for the same offence. It seems that an opinioa 
did once prevail, that a jury, once sworn and charged, in any criminal f*ase whatsoever, 
could not be discharged without giving a verdict; but this opinion is exploded in Fer- 
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^The prisoner produced an affidavit, which was considered not r*ooo 
sufficient to support his application. ^ 

Clarkson^ for the prosecution, expressed his willingness to consent, if his 
consent were necessary, to the postponement, on the production of a suffi- 
cient affidavit. 

Such an affidavit was not, however, produced, and the trial went on, and 
the prisoners were found Guilty. 

Clarksony for the prosecution.^ 

Tar's ease, and it is there called a common lradition» which had been held by many 
learned in the law." 

The facts upon which the question arose seem to have been these : the charge was 
one of high treason against 8ir John Wedderbum and several other persons, among 
whom were Alexander Kinloch and Charles Kinloch. These two prisoners pleaded, at 
first, not guilty, and their trial came on on the 28th of Oct., 1746. They were then ad- 
vised to plead to the jurisdiction of the court ; but, having pleaded to issue, and the jury 
being sworn to try the issue, it was said that they were too late. The court, at the re- 
quest of the prisoners, allowed them to withdraw their plea of not guilty, and the jury 
were discharged. They were tried on the 29th of October, and convicted, and, after- 
wards, on being brought up for judgment, alleged that, as a jury had been sworn and 
charged with them on the 28th, their trial, on the 29th, was a mU^rial, and the verdict a 
nullity. The case was argued before ten judges, viz., two chief justices, the chief baron, 
Mr. Justice Wright, Mr. Baron Reynolds, Mr. Justice Abney, Mr. Justice Denison, Mr. 
Baron Clarke, Mr. Justice Foster, and Mr. Baron Olive. AH of them, except one, were of 
opinion that the trial was not a mis-trial, and judgment was given against the prisoners 
as in cases of high treason. 

In the case of Heg, v. WardUt (Carr. and Marsh. 647,) where the prisoner was tried for 
robbery, aAer one witness had been examined, it was discovered that there was a rela- 
tion of the prisoner's on the jury. The counsel for the prosecution wished the jury to be 
discharged ; but Erskine, J^ aiter consulting with Tindal, C. J., said that he had no power 
to discharge the jury, bat the case must proceed. 



MAY SESSION. 1843. 

BEFORE BARON GURNEY AND MR. JUSTICE COLTMAN. 



REGINA V. AZZOPARDI. 

A British subject who commits a murder in a foreign country upon a person who was 
not a British subject, is triable in England under the stat. 9 Geo. 4, c. 31, s. 7. 

Murder. — The prisoner was tried under a special commission founded 
on the Stat. 9 Geo. 4, c. 31, s. 7, which authorizes the trial of any of her 
majesty's subjects who shall be charged in England with any murder or 
manslaughter committed on land out of the United Kingdom, * " whe- r»204 
ther within the king's dominions or without." The indictment *• 
charged that the prisoner, being a subject of her majesty*, had murdered 
Rosa Sluyk, at Smyrna. In some of the counts of the mdictment, the 
deceased was stated to have been <^ in the peace of Grod and our said lady 
the Queen ;" and in others, that allegation was omitted. 

It appeared that the murder was committed at Smyrna, and that the 
piisoner was a native of Malta, of the age of about twenty-one, and was 
residing at Smyrna under a passport from the governor of Malta. The 
person murdered was a Dutch woman, and proof was given that Malta is 
part of her majesty's dominions. 

Ballaittinej for the prisoner, submitted that it was necessarv that the 
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I^erson alleged to have been murdered should have been a British subject, 
and should be described as such in the indictment. 

GuRNEV, B., (bavins conferred with Coltman, J.,) reserved the point 
for the opinion of the fifteen judges. Verdict — Guilty. 

F. Pollock^ A. G., Adolphus^ and A. Gumeyy for the crown. 

BaUantintj for the prisoner. 



Before Lord Denman, C. J., Tikdal, C. J., Lord Abinger, C. B., Pat* 

TESON, J., GURNEY, B., WiLLIAMS, J., CoLE&IDGE, J., CoLTMAN, J., 

Maule, J., RoLFE, B., and Cresswell, J. 

Ballaniine^ for the prisoner. — The killing of a person not a British 
subject, at a place out of the kin^om, was not murder by the common 
*2051 ^^^* ^^ constitute the crime of *murder at common law, it was 
^ necessary that both parties should be British subjects, or, if the 
subjects of another country, they must be brought, by some circumstances, 
under British protection, and that is not so in the present case. Lord 
Coke, 3 Inst. 47, defines murder to be '* when a man of sound memory 
and of the age of discretion, unlawfully killeth, within any county of the 
realm, any reasonable creature in rerum natura, under the kwg*s peace^ with 
malice aforethought." By Mr. Serjt. Hawkins, (1 Car. Hawk. bk. 1, ch. 
31, s. 3,) murder is defined to be '^ the wilful killing of any subject whatso- 
ever through malice aforethought, whether the person be an Englishman 
or foreigner." Taking these definitions together, it is clear that at com- 
mon law the person knled must be a subject^ or, as Lord Coke expresses 
it, " under the king's peace ;" and this view of the case is strongly corro- 
borated by the judgment of the court in the case of Rex v. Siwyer^ R. 
& R. C. C. 294, and that case having been decided after the stat. 33 Hen. 
8, c. 23, shows that no alteration of the common law was made by that 
statute as to the party killed ; and in the case of Rex v. Helsham^ 4 C. 
& P. 394, Mr. Justice Bayley directed an allegation that the deceased 
was a British subject to be inserted in the indictment. I believe that no 
precedent is to be found of the conviction of a person for murder com- 
mitted at a place abroad, of one who was not a British subject ; and in the 
case of Rex v. DepardOy 1 Taunt. 26, which was the case of a Spaniard 
who was taken prisoner at sea, and while abroad entered on board an 
Indiaman, and murdered an Englishman in the Canton river, eighty miles 
firora the sea, no judgment was given, but the prisoner was discharged. 

WaddingtoTiy for the Crown. — ^The stat. 9 Geo. 4, c. 31, s. 7, is to be 

•2061 ^'*^^^ ^ being in pari materia with the stat. *bl Geo. 3, c. 53, (a) 

•' and it is quite clear that the intention of the stat. 57 Geo. 3, c. 53, was 

(a) By which it is enacted, " That from and after the passing of this act, all marders 
and manslaughters committed, or that shall he committed on land, at the said settle* 
ment, in the Bay of Honduras, by any person or persons residing or being within the 
said settlement, and all murders and manslaughters commiited,or that shall be committed 
in the said islands of New Zealand and Otaheite, or within any other islands, countries, 
or places not within his majesty's dominions, nor subject to any European state or 
power, nor within the territory of the United States of America, by the master or crew 
of any British ship or ressel, or any of them, or by any person sailing in or belonging 
thereto, or that shall have sailed in or belonged to and have quitted any British ship or 
vessel to live in any of the said islands, countries, or places, or either of them, or that 
shall be there living, shall and may be tried, adjudged and punished in any of his ma- 
jesty's islands, plantations, colonies, dominions, forts or factories, under cr by virtue 
of the king's commission or commissions, which shall have been or which shall acre- 
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to give jurisdiction over murders committed upon persons not British sub- 
jects, and the stat. 9 Geo. 4, c. 31, s. 7, only altered the place of the trial. 
The direction of Mr. Justice Bayley as to the indictment in the case of 
Rex V. Helsham, ^as only ex majori cautela. 

Btdlcmtiney in reply. — ^I'he stat. 57 Geo. 3, c. 53, does not, by any ex- 

tiress words, alter the common law ; and although the intention of the 
egislature may have been to provide for the killing of a person not a 
British subject, yet that is not so expressly enacted. The position con- 
tended for on the part of the Crown is contrary to the common law, is not 
provided for expressly by any act of Parliament, the opinions of able 
judges are against it, and there is no precedent in its favour ; and it more- 
over seems ^repugnant to the ordinary principles of municipal law, r«oQ7 
which extends protection only when some duty is exacted. ^ 



The prisoner being a^in brought up at the Central Criminal Court, 
GuRNEY, B., now delivered the judgment of the fifteen judges as fol- 
lows : — ^^ Upon your trial your learned counsel took an objection to your 
case being within the act of Parliament upon which you were tried ; you 
a British subject committing a murder in a foreign country, upon a person 
who was not a British subject. I reserved the point for the consideration 
of the judges, who have considered it, and they are all of opinion that 
your case does fall within the statute, and, therefore, that the objection 
must be overruled. You, a British subject, living under the protection 
of the Britbh government, are subject to the laws of Great Britain, and 
you have ofiended against those laws in the crime you have com- 
mitted." 

Sentence of Death was passed on the prisoner. 

after be issued under and by virtue and in porsnance of the powers and authorities of 
an act passed in the forty-sixth year of his present Majesty, intituled, * An act for the 
more speedy trial of offences committed in distant parts upon the sea,' in the same 
manner as if such offence or offences had been committed on the high seas." 



•AUGUST SESSION. 1843. [•208 

BEFOBE BfR. JUSTICE WILLIAMS AND MR. BARON ROLFE. 



REGINA V. BARNARD GREGORY. 

The 6th sect of the 60 Geo. 3 & 1 Geo. 4, c. 4, relating to the trial of misdemeanors, 
does not require a formal notice to be given by the prosecutor to the defendant, but i» 
intended to prevent his being taken by surprise. Therefore, if it come to the defend^ 
ant's knowledge twenty days before the next session that the indictment had been 
found against him at the last session, he is bound to plead and try. 

There were two indictments against the defendant ; one for a libel on 
the Duke of B,runswick| and another for a libel on an attorney, naoied 
Vallance. 

Bodkhiy who was for the prosecution in the case of the Duke of Bruns- 
wick, called the attention of the court to the 5th section of the stat. 60 Geo. 
3 & 1 Geo. 4, c. 4, entitled "An Act to prevent Delay in the Adminis- 
tration of Justice in Cases of Misdemeanor," which section provides, 

l2 
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among other things, that a party having received notice of an indictment 
found against him at a previous session, twenty days before the next sub- 
sequent session, shall *' plead to such indictment thereat, and trial shall 
[)roceed thereon at the same session," unless a certiorari be obtained. The 
earned counsel contended, that the defendant was bound to take his trial 
at the present session. He admitted that he had not been m custody 
twenty days previous to the commencement of the session, but argued 
that he had received such notice as rendered it imperative on him to take 
his trial. Considerably more than twenty days before the session, notice 
of the bills having been found was given to Mr. Wickens, who was then 
the attorney of the defendant, and acted as such in an application for a 
certiorari which the defendant made. The certiorari was refused on the 
12th of July, and the defendant soon afterwards made an affidavit, in 
which he stated that the indictments were found at the last session, and 
that he was informed that, by the next session, more than twenty days 
*2091 ^^^'^ hdLve elapsed, and that he should then be compelled *to take 
•■ his trial. The learned counsel submitted, that this was substan- 
tially receiving notice within the meaning of the statute. 

H. Wildey on the same side. — I would call the attention of your lord- 
ships to the object and intention of the act It is not a penal, but a reme- 
dial statute. The object is to prevent delay. It cannot be denied, after 
the affidavit made by the defendant, that, from some source or other, he 
has had notice, and the notice need not be in any particular form, and 
need not come from the prosecutor himself. 

Prendergastj for the defendant.— It is a statute to deprive the subject of 
a privilege, and must, to a certain extent, receive a stnct construction. It 
is one of the six acts passed with that for the suspension of the Habeas 
Corpus Act. But the modern plan is to consider the plain meaning of the 
words, without reference to the intention of the legislature. The words 
received notice must mean more than merely had notice. The statute 
means not a general knowledge, but a particular formal notice to be given 
by the prosecutor, and similar and in allusion to the practice before, of the 
defendant giving notice to the prosecutor. It must be such a notice as to 
bind the prosecutor to appear and try upon it, and entitle the defendant to 
an acquittal if the prosecutor do not appear. 

Williams, J., (Rolfe, B., being present.) — It does not seem to me that 
there is any doubt upon the construction of the act of Parliament. The 
question is, whether, under the words of the statute, notice is to be con- 
sidered as knowledge, or as a distinct formal notice, on the part of the 
prosecutor, to be given to the defendant. There does not appear to be 
any reference in the act of Parliament to any particular form of notice ; but 
it seems to be intended to prevent the party from being taken by surprise. 
It seems to me, therefore, that the defendant must be prepared to take his 
trial at this session. 

*2101 * Bodkin and H. WUdey for the prosecution by the Duke of Bruns- 
■* wick. 

WilldnSy for the prosecution by Mr. Vallance. 

Prendergast and Clarksonj for the defendant* 
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BEFORE MR. JUSTICE WILLIAMS AND MR. BARON ROLFE. 



REGINA V. CUDDY. 

Where two persons go out to fight a deliberate duel, and death ensues, all persons. who 
are present, encoaraging and promoting that death, will be gailty of murder.^ And 
the person who acted as the second of the deceased person in such a dael may b^ 
convicted of murder, on an indictment charging him with being present, aiding and 
abetting the person by whose act the death of his principal was occasioned. 

The indictment chained a person, named Munro, with the wilful mur- 
der of David Lynar Fawcett ; and the prisoner, and two others, named 
Gulliver and Grant, were charged with being present, aiding and abetting 
Munro in the act. 

The death of the deceased, Colonel Fawcett, was shown to have oc- 
curred on the 1st of July, in a duel, at Camden Town, in which Lieute- 
nant Munro was one of die principals, and the prisoner was said to have 
acted as the second of the deceased. 

The evidence as to the prisoner's identity was not very direct and 
positive. 

Williams, J., (Rolfe, B., being present,) in summing up, said — The 
question is, whether the prisoner was at the spot at the time, and whether 
he took such a part as amounts, in the language of this indictment, to an 
aiding and abetting of the principal offender. I am bound to tell you, as 
a matter about which my learned brother and myself have no doubt, (nor, 
I believe, has any other judge any doubt about it,) that, where two per- 
sons go out to fight a deliberate duel, and death ensues, all persons who 
are present on the occasion, encouraging or promoting that *death, r^^^ i 
will be guilty of abetting the principal ofiender. I give them no ^ 
particular name, but say, that all persons who are present, aiding, assist- 
ing, and abetting that deliberate duel, are within the terms of such an 
indictment as this. With respect to the facts, there is very little doubt, if 
any, that Colonel Fawcett was killed in a duel on the day mentioned in 
the indictment ; and if the parties went out coolly and deliberately to fight 
the duel, then die killing by Lieutenant Munro will amount to murder ; and 
then the question will arise, whether the prisoner at the bar was present at 
that time, aiding, assisting, and abetting the combatants on that occasion. 
Lord Hale, though an exceedingly sound lawyer, considered that, as far 
as related to the second of the party killed, the rule of law had been too 
far strained ; and seems to have doubted whether such second should be 
deemed a principal in the second degree. But, if this doubt were correct, 
it might be suggested, on the same principle, that Colonel Fawcett was 
guilty of suicide. Such a course is straining the principles of law till they 
become revolting to common sense. Alter stating the evidence, his lord- 
ship lefl the case to the jury, who found the prisoner Not guilty. 

Sir F, Pollock^ A. G., naddingUmj and Montagu ChamberSj for the 
prosecution. 

SheBy Serjt, and Ballantinej for the prisoner. * 

See the case of JL v. Perkim, 4 C. A P. 637, R» v. Murphy^ 6 C. A P. 103, and R. v. Toung, 
8a&P.646. 
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•212] •REGINA v. HAMILTON. 

The words " withoat any reasonable and probable canse,'* iu the stat. 7 A 8 Geo. 4, e 
29, s. 8, concerning sending threatening letters, Slc^ apply to the money demanded, 
and not to the accusation threatened to be made. 

The prisoner was indicted for feloniously sending to one J. H. a certain 
lettei^ demanding money from her, with menaces^ against the statute, 
&c.(a) 

The letter sent by the prisoner to the prosecutrix was signed with the 
name of Bell, saying, amongst other things, that she must know that he had 
been at great expense in watching her movements, adding, " Will you pay 
me for the expense and trouble I have been at, and keep all a secret ; or 
will you refuse to pay me and have all your friends know your mishaps.^" 
After alluding, in threatening and mysterious lan&[uage, to some facts inju* 
rious to her reputation, of wnich he stated himself to be in possession, he 
told her that if she did not write by twelve o'clock on a certain day, he 
would explain all to her fiither and brothers, and all her friends ; he iurther 
wrote, " Besides, the Editor of the Satirist Newspaper would gladly pur- 
chase a secret so well authenticated as mine." 

The prisoner, afterwards, sent a letter to the father of the young lady, in 
the name of Hamilton, which letter began thus : — " Sir, — I beg to inform 
you that I have received instructions from Mr. Robert Bell, of George 

street, to subpoena a daughter of yours. Miss J H , as a witness 

against a brothel in this street, which Mr. Bell, and others, have authorized 
me to indict at the ensuing session, and which brothel your daughter has 
frequently visited during the last two months, in company with an 

*21^1 *^^^^'' ^^^ ^^^ ^^ ^^^^ ^^ appear as a witness for the prosecu- 
J tion." 

The young lady was not produced as a witness at the trial, and it was 
proved that she was unable to attend from illness. On the part of the pri- 
soner, it was suggested, that, as the fact of her having gone to the brothel 
mentioned in the letter was not negatived, it could not be concluded that the 
prisoner had not reasonable and probable cause for the accusation he threat- 
ened to make, so as to bring him within the provisions of the act of Par- 
liament. 

RoLFE, B., (Williams, J., being present,) on summing up, told the jury, 
that, in his opinion, the words '^ reasonable and probable cause," as used 
in the act of Parliament, clearly applied to the money demanded and not 
to the accusation constituting the threat ; and that if the lady had, in fact, 
gone to the brothel, it would not have made any difierence in the case. 

Verdict — Guilty. 

Clarkson and Bodkin^ for the prosecution. 

BalkmHnej for the prisoner. 

(a) 7 and 8 Geo. 4, c. 29» s. 8, which enacts that if any person shall knowingly send 
or deliver any letter or writing, demanding of any person, with menaces, and mthout amy 
'eat&nabU or probable amw, any chattel, money, or valuable security; or if any penion 
shall accuse, or threaten to accuse, or shall knowingly send or deliver any letter or 
writing! accusing, dtc., such offender shall be guilty of felony. 
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SEPTEMBER SESSION, 1843. 

BEFOaS Ma. JUSTICE CaESSWELL. 



REGINA V. AMELIA TAYLOR. 

A posl-dated check is an order for ihe payment of money within the meaning: of th€ 
statate 11 Geo. 4, & 1 Will. 4, c. 66, relating to the forging and uttering of orders 
"for the payment of money," dec 

The prisoner was indicted for forging and also for uttering, on the 28th 
of August, a forged order for the payment of the sum of 2/. 10s., with 
intent to defraud Richard Francis Adams. 

• The instrument was a banker's check, purporting to be drawn by r^oi 4 
W. Watkins, upon the house of Dimsdale & Co. It bore date the ^ 
29th of August, and was given to the prosecutor by the prisoner on the 
28th of August. 

BaUarUinej for the prisoner, objected that it was not an order for the 
payment of money, as it was post-dated.(a) He submitted, that, in order 
to convict the pnsoner, it should purport to be an order for the present 
payment of money, and one which the party would be bound to obey on 
Its presentation. 

Cbesswell, J., was of opinion that it was an order for the payment 
of money within the meaning of the statute, and that, to make it such, it 
was not necessary that the party should be bound to obey it at once, if 
genuine. It might be that there were no effects, and then the party would 
not be bound to pay a check at once, and yet it would be an order for the 
payment of money.(6) 

Chamocky for the prosecution. 

Ballantine, for the prisoner. 

(a) By the provisions of the Stamp Act, 56 Geo. 3, e. 184, « Every person who shall 
make and issue, or cause to be made, dec, any bill, draft, or order, payable to bearer on 
demand, on any banker, or person acting as such, which shall be dated on any day subse- 
quent to that on tokick is$ued,** dice, unless duly stamped, as a bill of exchange, shall for- 
feit £100; and every person knowingly receiving such in payment, dec, shall forfeit 
£20, and any banker who shall pay such, knowing it to be post-dated, shall forfeit £100, 
and not be allowed the money so paid in account. 

(6) A man may be indicted for forging an instrument, which, if genuine, could not 
be made available, by reason of some circumstances not t^ppearing on the fan of the in" 
strument, but to be made out by extrinsic evidence. 12. v. McInUkk, 2 Leach, 883 ; 
2 East, P. C. 942. 



•OCTOBER SESSION, 1843. [•SIS 

BEFORE IffR. JUSTICE MAULE AND MR. JUSTICE WI6HTMAN. 



REGINA V. PEDRO DE ZULUETA the Younger. 

A merchant of London was indicted for an offence against the act of Parliament prohi- 
biting slave-trading. His counsel applied to the court to allow the prisoner to sit bj 
him, not on the ground of his position in society, but because he was a foreigner, 
and several of the documents in the case were in a foreign language, and it would* 
VOL. I. 17 
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therefore, be convenient for his coansel to have him by his side, that he might coo- 
sall him during the trial : — Held, that the application was one which ought not to be 
granted. 

The provisions of the stat. 6 Geo. 4, c. 113, are not confined to acts done by British sub* 
jects in furtherance of the slave trade in England or the British colonies, but apply 
to acts done by British subjects in furtherance of that trade in places not part of the 
British dominions. 

In order to convict a party who is charged with having employed and loaded a vessel for 
the purpose of slave-trading, it is not necessary to show that the vessel which carried 
out the goods was intended to be used for bringing back slaves in return ; but it will 
be sufficient if there was a slave adventure, and the vessel was in any way engaged 
in the advancement of that adventure. 

Where a party living in London was charged with having chartered a vessel and 
loaded goods on board for the purpose of slave-trading, it was Held, that slave-trading 
papers found on board the vessel when she was seized in foreign parts, but not 
traced in any way to the knowledge of such party, were not admissible in evidence 
against him. 

The first count of the indictment stated in substance, that the prisonei 
and two other persons, one named Jennings and the other Bernardoes,(a) 
on the 1st of November, in the fourth year of her majesty's reign, to wit, 
at London, and within the jurisdiction of the Central Cnminal Uourt, did 
illegally and feloniously^ oiUy many navigate^ eqtap^ despatch^ u^e, and em- 
ploy a certain ship or vessel^ to wit, a ship or vessel called the Augusta, in 
order to accomplish a certain object^ which in and by a certain act of Par- 
liament made and passed in the fifth year of the reimi of his late majesty 
king George the Fourth, entitled " An act to amend and consolidate the 
Laws relating to the abolition of the Slave Trade," was and is declared 
unlawjuly that is to say, '^ to deal and trade in slaves " contrary to the form 
of the statute, &c.(6) 

*2161 * '^^^ second count was similar to the first, except that it stated 
-" the unlawful object to be " to purchase slaves.^^ 

The third count stated the object to be ^' to deal and trade inpersofis in* 
tended to be dealt urith as slaves. 

The fourth count expressed it thus : ^^ to purchase persons intended to be 
dealt with as slaves, ^^ 

The fiiUi count stated, that the prisoners did illegally and feloniously, 
and against the form of the statute m such case made and provided, sldp 
on board a certain ship or vessel called the Augusta^ divers goods and ^ects^ 
to wit, 29 hogsheads of tobacco, 6 cases of arms, 1 case of looking-glasses, 
10 casks of copper ware, 134 bales of merchandise, 1600 iron pots, and 
2370 kegs of gunpowder, to be employed in accomplishing a certain ob- 
ject, &c., as in the first count. 

The sixth, seventh, and eighth counts stated the means employed as 
in the fifth, and the unlawful object as in the second, third, and fourth 
counts. 

The accused, who was a merchant carrying on a very extensive busi- 
ness, had been admitted to bail by consent of the prosecutor, and on his 
surrendering himself to take his trial. 

Kelly ^ as the leading coimsel for the defence, applied to the court that 

(a) Neither of these persons was in custody. 

(6) The statute referred to is the 5 Geo. 4, c. 113, and the section on which the in- 
dictment was framed is the 10th, by which persons dealing in slaves* or exporting or 
importing slaves, or shipping slaves in order to exportation or importation, or fitting 
out slave ships, or embarking capital in the slave trade, or guarantying slave adven- 
tures, or shipping goods, dec., to be employed in the slave trade, dec., are declared to be 
felons, and liable to be transported for any term not exceeding fourteen years, or confined 
and kept to bnrd labour for a term not exceeding five nor less than three years. 
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his client might sit near him during the trial, instead of going into the 
dock. He stated that he did not make the application on the ground of the 
station in life of the party accused, but in order that he, as his counsel, 
might communicate with him personally for the purposes of his defence, 
and especially as the accused was a foreimer, and many of the documents 
which would be given in evidence were m a foreign language. The case 
of Mr. Home Tooke, 25 State Trials, p. 6, who was allowed to sit by his 
counsel, was referred to in support of ihe application. The case of JR. v. 
DouglaSy Car. & Mar., 193,(a) in which a ^similar application was re- r«2i 7 
fused, was also alluded to for the purpose of distinguishing it from '- 
the present case, the application there being founded solely on the rank 
of the accused, as an officer in the British army. 

Maule, J., and Wightman, J., consulted together, and looked at the 
report of ihe trial of Mr. Home Tooke, and after some consideration, 

Maule, J., said — The court has inspected the case in the State Trials of 
Mr. Home Tooke, and it stands thus: — Mr. Home Tooke claimed 
it as a right. He said, "My lord, I desire, as necessary for the 
purpose of my defence, that I may quit the situation in which I at 
present stand, and be placed near to those cotmsel which the court have 
assigned to me for my assistance in my defence." Then Lord Chief Jus- 
tice JEyke said, " That is an indulgence which I have hardly ever known (6) 
given to any person in your situation." Mr. Tooke replied, " I am per- 
fectly aware "that it is unusual, but I beg your lordships to observe r^oig 
that every thing in the course of these proceedings is likewise un- ^ 
usual. I beg your lordships to consider, that the proceedings upon the last 
trial will fill, as I am well informed by the short-hand writer, 1600 close 
printed octavo pages. That trial lasted nine days, eight days' trial and one 
day between. The nature of the indictment is such, that it has been im- 
possible for me to guess what would come before your lordships : it has 
been equally impossible for me to instruct my counsel ; they cannot know 
the passages of my life ; and from what I have seen of the last trial, the 
whole passages of my life, and those which are not passages of my life, 
but are only imputed to me, will be brought before you ^ how is it possible 
for my counsel to know those particular facts which are known only to my*- 
self ? If ever there was a case where indulgence was fit to be granted, it 
is this ; yet your lordships will forgive me for saying, that I claim it as my 
right by law, and do not ask it as an indulgence. Undoubtedly, I mean 
to show no disrespect to any one at this time, when it is my interest to con- 
ciliate ; but I cannot help saying that, if I were a judge, that word indul- 

(a) See also Regina v. St. George, 9 C. & P. 483. 

(M In the case of Mr. Hifrgins, the Warden of the Fleet, who was tried for morder at the 
Old Bailey, on the 21st of May, 1729, before Mr. Jostice Page and Mr. Baron Carter, when 
the oath was being administered to the jury, the prisoner said, ** My lord, the distance is too 
great to be heard ; I desire I may come to the inner bar; for, my lord, when any inconve- 
nience happens, it is the constant rule to admit the prisoner to come there ; it was done in 
the case of Sanders and Clifton.'' Mr. Justice Page replied, '* Whenever the court conceives 
an inconvenience, it has been allowed ; but I cannot allow it till then." The prisoner 
was not, at that time, allowed to remove from the dock; bnt, subsequently, during the 
rxamination of one of the witnesses, the prisoner said, " My lord, I desire to come to 
the inner bar, for I cannot hear." Mr. Justice Page said, ** You shall have all reasona- 
ble indulgence, and if yon cannot hear, you must be allowed to come." And the per- 
mission was then granted, and the prisoner was removed to the inner bar. (See 17th 
8t Tri. pp. 31 1 and 815.) In the case of Mr. Bambridge, who was also tried for mur- 
der before the same judges, with Ihe assistance of Mr. Serjeant Raby, Deputy Recorder 
of London, npon the prisoner saying that he could not hear the witness, and desiring him 
to rai" "* his Toice, the court permitted the prisoner to come to the inner bar. (lb. p. 387.) 



818 Reg. v. Zulueta. C. C. C. 1843. 

gence should never issue from my lips. My lord, you have no indulgence 
to show, you are bound to be just, and to be just is to do that which is 
ordered ; what is not ordered I shall not ask, and your lordship cannot 
grant ; but if you have any doubt that it is my right by law to be placed 
m that situation which is best adapted for me to make my defence, I shall 
desire to encounter the learning of the attorney and solicitor-general." 
After some further observations, Mr. Tooke continued : — " I came here 
from a very close custody of a whole summer, and a whole autumn. I have 
not, any more than your lordship, many summers or many autumns to 
spare ; that custody has been attended with many degrading and many 
humiliating circumstances, and some inhuman circumstances, at my age 
*^1Q1 ^'^^^'^^ ^y infirmities. It has, in *some measure, impaired the 
-I health and the strength of my body. I come to you but half a man. 
Your lordship will expect a whole defence, and I do not doubt but that I 
shall give you a whole defence, provided you furnish me with the neces- 
sary means of doing it." Lord Chief Justice Eyke then says, " Mr. 
Tooke, you have been furnished with that which the law considers as the 
necessary means to enable you to make your defence : you have had coun- 
sel assigned to you ; they have had, or might have had, access to you at 
all reasonable hours ; that is what the law allows you. You have taught 
the court not to use the word indulgence ; and you have pointed out to them 
their duty that they are to give no indulgence. I am apprehensive that it 
would be considered as an extraordinfiry indulgence if the court were now 
to do that which you ask, because that is not done to other prisoners ; it 
was not done to another prisoner who went immediately before you, who 
had the same stake that you have, nor is it done to all other prisoners who 
do come to this bar ; and, therefore, the court are not permitted, without 
doing injustice to others, to grant that which you ask upon the ground on 
which you ask it. But you have mentioned another circumstance which 
is extremely material, and which will, in my mind, warrant the court to do 
that which you think they ought not to do— to indulge the prisoner. You 
have stated the condition of your health, and that in the place in which you 
stand your health will sufler ; the court has no desire to put you under any 
difficulties; they wish that you should be enabled to make your defence in 
the best way imaginable ; and if the situation in which you stand is really 
likely to be prejudicial to your health, and, therefore, likely to disable you 
from making your defence in the manner you might otherwise make it, I 
shall put it to my lords to consider whether you may not be indulged with 
that which you have now asked." After some further observations from 

*2201 ^^' 'Too'^^j*^^ L^^'d Chief Justice consulted the other judges *pre- 
•1 sent, viz., Lord C. B. Macdonald, Mr. Baron Hotham, Mr. Jus- 
tice Grose, and Mr. Justice Lawrence, and then said, " Mr. Home Tooke, 
I have consulted my lords the judges who are present; they feel them- 
selves extremely disposed to indulge you on the score of your health ; they 
think that it is a distinction which may authorize them to do that in your 
case which is not done in other cases in common ; they cannot lay down a 
rule for you which they would not lay down for any other man living ; but 
if your case is distinguishable from the cases of others, that does permit 
them to give you the indulgence which you now ask." Mr. Tooke then 
said — " i am very much obliged to your lordships, and am very well con- 
tent to accept it as an indulgence, or any other thing. Undoubtedly, it is 
very acceptable to me, ana very necessary for my health. lam glad to 
save the time of the court." That case Mr. Kelly seems to show that, in 
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the opinion of those judges, yours is an application which ought not to be 
granted. It was denied to Mr. Tooke on the ground which you have now 
taken, and granted him only on the ground of his health. We must take 
care that we do not do that which might seem to be making a difference 
between one person and another charged with felony. The court, there- 
fore, cannot grant the application. 

Mr. Zulueta tlien went into the dock and pleaded not guilty, and the 
jury were charged. But, preyious to the commencement of his opening 
address, 

Bompas^ Serjt., for the prosecution, applied to have Mr. Gumey, jun., 
the ^ort-hand writer, who took notes of the prisoner's evidence before a 
committee of the House of Commons, examined at once, as his presence 
was required at the Special Commission in Wales. This was consented to 
on the part of the prisoner, and Mr. Gurney stated, that the whole of Mr. 
Zulueta's evidence was correctly reported in a printed book produced, en- 
titled, " Report from the *Select Committee on the West Coast of r#22i 
Africa," &c. And, on the part of the prosecution, it was admitted, ■- 
that the other parts of the evidence given before the same committee were 
correctly reported in the same book. 

The facts of the case, so far as they are material, with reference to the points 
decided, were substantially these: — In the month of June, 1839, a vessel called 
" The Golupchick^^ was seized off the coast of Africa, as a vessel engaged in 
the slave trade, at which time Bernardos, one of the persons named in the in- 
dictment, was the captain. The court at Sierra Leon^ refused to interfere with 
her, as from her papers and colours she appeared to be a Russian vessel, and 
she was accordingly sent to England and given up to the Russian authorities. 
When Bernardos arrived at Portsmouth, he immediately sent a letter to the 
house of Zulueta & Co., but the contents did not appear, as the prisoner 
did not produce the letter. In June, 1840, the Golupchick was sold to a 
person named Emanuels, who afterwards agreed to sell it to Jennings, the 
other person named in the indictment, for £dbO, Jennings, who had been 
in the employ as a captain of Martinez & Co., of the Havannah, wrote to 
the house of Zulueta & Co., in London, who were the correspondents and 
agents of that house on the subject. On the 20th of August, the following 
letter, signed by the prisoner, Mr. Zulueta, jun., was sent to Jennings in 
reply : — 

" London, 20th August, 1840. 
" Sir — In reply to your favour of yesterday, we have to say that we can- 
not exceed J£500 for the vessel in question, such as described in your letter, 
viz., that, excepting the sails, the other differences are trifling from the in- 
ventory ; if you cannot, therefore, succeed at those limits, we must give up 
the purchase, and you will please act accordingly. 

" We remain, &c., 

" Zulueta & Co." 

•Notwithstanding this, on the 29th August, 1840, Zulueta & Co. rmooo 
drew a check on their bankers for J6650, which was cashed in large *■ 
notes; and on the 31st of the same month the same notes were paid to 
Emanuels, at Portsmouth, for the vessel, by Jennings and Bernardos in 
company together. 

The name of the vessel was changed from the Golupchick to the Au- 
gusta; and on the 26th of September, 1840, the house of Zulueta & Co. 
wrote the foUowinc: letter : — 
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^^ Captain Thos. Jennings, Broad-street, Portsmouth. 

" London, 26th Sept., 1840. 
" Deai Sit J — We have received your letter of yesterday, whereby we 
observe that the sum we have remitted you will not be sufficient to cover 
all the expenses to clear the ship. We much regret you have omitted 
mentioning the sum you require, which prevents our remitting you the sum 
by this very post ; thus causing a new delay in leaving that port, so con- 
trary to our wishes. 

'' You will, therefore, write to us to-morrow, that we may receive your 
repl^ on Monday morning, informing us of the amount necessary to finish 
paymg all your accounts and expenses, to remit you the sum by Monday 
night's post, in order that you may be able to sail for Liverpool on Tues- 
day or Wednesday at the furthest. You must not omit stating the amount 
required ; and waiting your reply, 

"We remain, very truly, dear sir, 

" Your obedient servants." 

This letter, as well as that of the 20th August, was found on board the 
Augusta, in the month of February, 1841, at which time she was seized 
at the Gallinas by Capt. Hill, who had previously seized her as the Golup- 
chick. Jennings was acting then as the captain. 

The signature to the letter of the 26th September had been cut out ; but 
the following postscript was in the handwriting of the prisoner's father and 
*2231 P^'^"^''* ^^' Zulueta, •senior : — "According to our Liverpool house 
J notice, you will go there to the Salt House Dock." 

The charter-party was also found on board. It was dated Oct. 19th, 
1840, and purported to be made between Mr. Thomas Jennings, master 
and owner of the good ship or vessel called the Augusta, and Messrs. 
Pedro, Martinez, & Co., of Havannah, merchants, and provided that a 
cargo of legal goods should be shipped from the factors of Martinez & Co. ; 
and that the vessel, when loaded, should proceed to Gallinas^ on the coast 
of Africa^ and deliver her cargo there, after which she might be sent ob 
any legal voyage, &c. It contained also the following passage : " The 
captain being indebted to the charterers in certain sums, as per acknow- 
ledgment elsewhere, the freights earned by the vessel to be held as general 
lien for such sums ; and in any settlement for such freights, the said ad- 
vances to be deducted from the vessel's earnings." It was si^ed by Jen- 
nings himself, and in the handwriting of the prisoner, " For redro, Mar- 
tinez, & Co., of Havannah, Zulueta & Co." 

The Augusta cleared out for Gallinas on the 9th of November, 1840, 
having in the mean time taken on board a large quantity of cottons, muskets, 
tobacco, gunpowder, &c., as her cargo. 

The cabin boy was called as a witness for the prosecution, and inter alia 
said — " After we left Liverpool a heavy gale of wind arose, which lasted 
some time — it might be several days after we sailed ; we were not a great 
distance from Cork or Falmouth ; there was a fair wind back, if the skip- 
per had a mind to run back ; there was a great disturbance with the crew 
about going back ; they said the vessel was not safe to go where the skip- 
per wanted ; she was to sail for the coast of Africa ; they wanted her to go 
back ; he said, if he did, he was afraid he should lose his crew ; they said 
she was not safe to go to the coast of Africa ; it was at last determined he 
should sail to Spain. I do not know whether the wind was fair for Spain ; 
we were, I dare say, a fortnight or more before we got to Spain ; we 
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•came to tbe port of Cadiz ; the best part of the men was 'Uncharged r#o9j 
there ; I believe their leaving was through the captain's miscou- *- 
duct ; we remained at Cadiz a month, or it might be two xLontfcs ; tiie bea 
part of her cargo was moved out at Cadiz in small vessels ; therf^ was somt 
tobacco which was damaged ; I do not know whether any part remained.' 

To show the nature of the trade carried on at Gallinas, Capt?. HiU ano 
Denman, of the Royal Navy, and Lieutenant-colonel NichoU were called 
as witnesses. The first of these gentlemen stated, that he had known th^ 
place for several years, and did not know of any trade or commerce what 
ever being carried on there, except the slave trade. The second said, tha* 
there was no trade carried on but the slave trade : he said also, ^^ At most 
places on the coast there is both a lawful trade carried on and the slave trade : 
the Gallinas is an exception, the only exception I know indeed ; I know 
that from my own personal presence on the spot." The third said — " The 
general course is to barter British manufactured goods for slaves, who are 
brought from the interior of Africa to places where the trade is carried on ; 
slaves are usually brought to the Grallinas for the purpose of being sold or 
bartered for the goods which they meet with there ; it is notoriously the 
most infamous slave-dealing port on the whole coast of Africa ; there is a 
continual drain of slaves from all parts of the interior contiguous to it, 
continually coming down to the Gallinas ; there is nothing gomg on there 
but the slave trade." 

The cockets found on board the vessel were produced ; they were all 
made out in Jennin^'s name alone, as was also the bill of lading. 

Several letters, nine in number, which were found on board the Au- 
gusta at the time she was seized, were tendered in evidence. 

Kelly objected to their reception, on the ground that whatever was done 
by the prisoner was done in London and previous to November, 1840, and 
therefore that letters •found in the vessel on the coast of Africa, in r#o25 
February, 1841, were not admissible in evidence against him. *■ 

Bompas and Talfourd^ Serjts., for the prosecution, contended that the 
letters were admissible, as two things were to be proved on the part of the 
prosecution ; first, the destination of the vessel ; second, the prisoner's 
connection with the transaction. How can we show the intention with 
which the vessel was sent, but by showing what the vessel did, and what 
was found in her? Our case is, that Jennings, who was captain at the 
time of the seizure, was the agent of Zulueta, by a kind of juggle ; and 
that the charter-party and the shipment of the goods were not bonsi fide, 
but a mere blind. 

The Judges decided, that, as the letters were merely found on board 
the vessel, and were not traced in any way to the knowledge of the pri- 
soner, they were not admissible in evidence against him. 

The same decision was given as to an anonymous letter, in the hand- 
writing of Bemardos, addressed to Jennings whilst in England, before the 
vessel sailed, which letter was also found on search on board the vessel, 
but was not traced in any way to Mr. Zulueta. Capt. Hill said, that 
when he seized the vessel, it was not fitted up as a slave vessel, but added 
that the slave fittings could be obtained at Gallinas, and that three or four 
hours would be sufficient to put them in. 

Various parts of the evidence given by the prisoner before the commit- 
tee of the House of Commons were read. In it he admitted that he had 
managed the whole of the business relating to the Augusta, but denied 
that he had any knowledge that the vessel or goods were to Jbe used for 
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the slave trade. His explanation of the transaction, in substance, was, 
that the firm of Zulueta & Co., as agents for Martinez & Co., purchased 
the Augusta for Captain Jennings, with money belonging to Martinez & Co., 
♦2261 ^^ ^^^^ hands, (Jennings •transferring the vessel as security for the 
^ amount,) and caused her to be despatched with the cargo, which was 
consigned to correspondents of Martinez & Co., by their order at GalHnas . 
that Zulueta & Co. had no interest in the result of the adventure, and had 
nothing further to do with the transaction. He admitted that their house 
had had transactions with the coast of Africa to the amount, in twenty 
years, of about je400,000 ; about ^£20,000 or JB22,000 of which might 
be connected with the Gailinas. In answer to the question, " How do you 
account for this vessel carrying letters upon slave business ?'* he said, " 1 
account for it in this way : first of all, it is impossible for us to answer here 
what letters will be put on board a vessel at Cadiz ; but there is very 
seldom any communication between Cadiz and the Gailinas ; whatever 
letters there were must have gone by such random occasions as arose. As 
to the fact that whoever wrote those letters is engaged in the slave trade, 
the letters will speak for themselves." 

The case for the prosecution being closed, 

Kellyj for the prisoner, submitted that there was not any evidence to go 
to the jury of the prisoner's participation in any slave-dealing object. 
There was no doubt that he was a party to the purchase of the vessel ; but 
the charge against him was, that he employed the vessel and shipped the 
goods for the purpose of trading and dealing in slaves. 

Maule, J., was of opinion that the case must go to the jury. 

Kelly then submitted that the case was not within the statute 5 Geo. 4, 
c. 113, on which the indictment was framed : and contended that the act 
did not apply to a trading in slaves in foreign parts, but only to slave- 
tradiiig in England or English colonies. 

•2271 Maule, J., and Wightman, J., were both of opinion that •the 
-* case was within the statute, and gave judgment accordingly. 
Maule, J., inter alioj saying — " I cannot help thinking that the legisla- 
ture had the intention, among other things, of preventing Englishmen from 
dealing in slaves on the coast of Africa." 

Kelly requested their lordships to reserve the point, but 

Maule, J., said that they did not entertain any doubt upon the subject, 
and, therefore, should decline to do so. 

Kelly then addressed the jur}' on the facts of the case, and called a great 
number of highly respectable witnesses, merchants, and others, who gave 
the prisoner the highest character for integrity, humanity, and honour. 

Maule, J., (Wightman, J., being present,) in summing up inter alia^ 
told the jury that the charge did not necessarily import, nor was it neces- 
sary to prove, that the shfp itself, the Augusta, was intended to import 
slaves from the Gailinas. If there was a slave adventure, which it was 
intended should be accomplished and carried into effect there, that would 
be an object prohibited by the act of Parliament. If the goods were 
shipped to be employed for the purpose, it would be suflScient to sustain 
the indictment. His lordship left it to the jury to say whether there was 
in fact a slave adventure, and, if there was, whether the prisoner, who 
managed the transaction, was or was not aware of the purpose for which 
the vessel was intended to be used. Verdict — Not guilty. 

Bompas and Talfourd^ Serjts., and Payne^ for the prosecution 

Kelly ^ Clarkson^ and Bodkin^ for the prisoner. 
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BEFORE MR. BARON PARKE, AND MR. JUSTICE COLTMAN. 



REGINA r. BARNARD GREGORY. 

The court will direct an affidavit in a case of misdemeanor which contains matter both 
scandalous and irrelevant, to be removed from the files of the court, and the party 
who filed it is liable to be visited as for a contempt of court. Also, if au affidavit 
contain matter that is relevant and scandalous, the court, though they cannot direct 
its removal from the files, will give the party attacked an opportunity of denying the 
defamatory matter upon oath, by a counter affidavit. 

W^here a party had pleaded guilty at the Central Criminal Court to an indictment for 
libel, and affidavits were filed both in mitigation and aggravation, the judges refused 
to hear the speeches of counsel on either side, but formed their judgment of the case 
by reading the affidavits. 

The defendant had pleaded guilty to two indictments for libel, and 

Bodkiuy who was for the prosecution in one of the cases, moved for 
the judgment of the court upon him. 

The Court said they had not read the affidavits which had been filed, 
and were not prepared to pass judgment on the defendant then. 

Montagu Chambers then complained to the court, on behalf of certain 
persons who were deponents in certain affidavits filed in mitigation of 
punishment, of the manner in which those persons had been treated by 
certain affidavits filed in aggravation of punishment on the part of Mr. 
Vallance, the prosecutor in one of the cases. The learned counsel said, 
that, on the authority of some decisions, he made his application to the 
court on behalf of the parties whom he represented, and who had been 
made the subjects of general attacks, slanderous and irrelevant, and inju- 
rious to tBe course of justice, as tending to intimidate persons, and pre- 
vent them from coming forward to make statements on oath. 

Parke, B. — You said you did this on the authority of certain decided 
cases, will you mention them ? 

Montagu Chambers. — The principal case is in Burrow's Reports, and 
there are others, decided in the Court of *Chancery. My clients r*o29 
could not indict the parties for perjury, and, therefore, the present ^ 
application is their only remedy. That application is, that the objection- 
able matter may be struck out of the affidavits. The case in Burrow ia 
Astley V. Younge^ 2 Burr. 807.(a) 

Parke, B. — Will you state some of the passages in the affidavits to 
which you allude ? 

Montagu Chambers, — One passage is, that the deponents believe that 
the said several persons, naming them, " are all unworthy of credit, and 
are all persons of bad repute, and that they are actuated by bribes, &c., 
and are in the habit of frequenting ga.mbling-houses of the most infamous 
description," &c. In the case of Astley v. Youngej Lord Mansfield 
says, 2 Burr. 809, ^^ Show that a matter given in evidence in a court of 

(a) Action on the case for a libel, contained in an affidavit Plea, that the defendant 
made the affidavit in his own defence, in answer to a complaint made ag^ainst him in 
the Court of King*s Bench. Demurrer to the plea. Judgment for the defendant on the 
demarrer. 

VOL. I. 18 M 2 
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justice may be prosecuted in a civil action as a libel. The courtj indeed^ 
oefore which such evidence is giveriy may censure ity And again, his lord- 
ship says, 2 Burr. 810, ^' There can be no scandal if the alle^tion is ma- 
terial ; and if it is not, the court, before whom the indignity is committed 
by immaterial scandal, may order satvtfactiony and expunge it out of Me 
record J if it be upon record." There is another case in which Lord 
Eldon laid down the principle on which, in such a case, the court ought 
to proceed. I allude to Ex parte Simpsony 15 Ves. jun. 476. (a) That 
•2301 ^^ ^^ ^^^ application of the kind in bankruptcy, and •Lord El- 
J DON had, therefore, to deal with it on principle. His lordship says, 
" This is the first application of the kind in bankruptcy. With regard to 
its object there are some general principles which cannot be doubted. If 
that which is stated is material to the issue, it may be false, but cannot be 
scandalous ; if relevant, it is not impertinent ; though scandalous in its 
nature, if relevant and pertinent, it cannot be treated as scandalous ; and, 
if false, it must be dealt with in another way : but if irrelevant, and espe- 
cially if also scandalous, there would be much reason to regret, that a 
court should not be armed with the power to protect parties from the ex- 
pense, and its records from the stain, which too frequently arise from the 
introduction of irrelevant and scandalous matter upon affidavits in this 
jurisdiction." His lordship goes on to say, " Upon the question, whether 
I have the power to grant the relief in bankruptcy, I have no doubt what- 
soever ; and I do not think, with reference to this subject of scandal, in 
proceedings either in causes or in bankruptcy) that any application by any 
person is necessary. The court ought to take care, that either in a suit or 
m this proceeding, allegations bearing cruelly upon the moral character of 
individuals, and not relevant to the subject, shall not be put upon the 
record." His lordship eventually made an order, directing the solicitor 
who had made the affidavit complained of, within fourteen days to pay the 
costs of the application, and all the costs out of pocket, to be taxed as 
between solicitor and client ; and that after payment of those tosts, the 
affidavit should be taken oiTthe file.(6) 

Montagu Chambers was proceeding with his argument, when 
•2311 *Parke, B., said, "Will it suit the object of your motion, and 
-I the feeling of the other side, that we should strike out from the affi- 
davits on both sides what is scandalous and irrelevant ?" 

CoLTMAN, J. — Lord Eldon says, that it is the duty of the court to see 
that that is done, 

(a) In that case the petition stated that a petition had been presented, praying that a 
commission of bankruptcy might be superseded as fraudulent and concerted, «&c.; and 
added, that, in support of such petition, an affidavit was filed by the solicitor concerned 
in it, containing matter and charges of a criminal nature reflecting on the petitioners, 
and very prejudicial to their character and reputation, not only false and unfounded, 
but irrelevant and scandalous, as well as impertinent The petition prayed that the 
said affidavit might be taken off the file, or that the scandalous and impertinent charges 
and matters contained therein might be expunged, and that the said solicitor might be 
ordered to pay the costs. The passage chiefly objected to as scandalous, asserted, that 
a party who supported the commission was one of a gang of swindlers who attended 
at Lloyd's CoflTee-house, dec. 

(6) About seven years after the above decision, the Lord Chancellor ordered an affi- 
davit in bankruptcy to be taken ofi* the file, for scandal and impertinence, with costs, 
which his lordship said are always given upon this ground, as between attorney and 
client; adding that he had found a precedent for that as long ago as Lord Hardwicke's 
time, though it had been doubted in his own time. Ex parte Stewart, 16 Ves. jun 
478, f n.^ 
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Parke, B. — ^We will take care to expunge what is both scandalous and 
irrelevant. If it is relevant, it cannot be expunged. But the court might 
think that some parts were such that the persons accused should have some 
opportunity of answering them, though, as not being irrelevant, they could 
not be expunged ; and if on reading these affidavits we should see any 
such matter in them, we will take care that the parties shall have an oppor- 
tunity of answering them. 

Montagu Chancers then handed up to the court the names of his 
clients, and moved, that the party who should be found to have made the 
objectionable statements, should be directed to pay the costs of his appli- 
cation. 

WilkmSy for Mr. Vallance, one of the prosecutors, designated the appli- 
cation as a plan concocted with the defendant in order to delay his pun- 
ishment. 

Pabke, B., inquired of Wilkinsithe consented to the proposed arrange- 
ment. WUkins replied that he did, but complained that Chambers in his 
application had furnished further attacks upon Mr. Vallance« 

Parke, B. — This will now come to an end, %is we intend *that r*o3o 
the defendant shall be brought up for judgment on Saturday ^ 
morning. 

Accordingly on that day, Coltman, J., in giving the judgment of the 
court, said, — An application was made several days ago on the part of 
certain persons mentioned in the affidavits of two other persons, complain- 
ing of irrelevant statements injurious to their character and interests. My 
brother Parke and myself have looked through those affidavits, and we 
find that there is one which contains matter that is scandalous and not 
relevant. The party filing such an affidavit is liable to be visited as for a 
contempt of the court: but as there was undoubtedly matter of aggrava- 
tion in the affidavits on the other side, we do not think it necessary to do 
more than to direct that this affidavit be removed from the files of the 
court. 

Sentence of imprisonment in Newgate, on each of the indictments, 
was afterwards passed on the defendant. 

WilkinSj for the prosecution. 

MofUagu ChamberSj for the applicants. 



The judges at the previous session, as well as those by whom the sen- 
tence was passed, refused to hear the speeches of counsel, either in aggra- 
vation or mitigation of punishment ; saying, that the officer of the court 
informed them, that it had never been the practice to hear counsel under 
such circumstances. 
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•233J •DECEMBER SESSION, 1843. 

BEFOHE LORD DENMAN, C. J., A19D MR. BARON PARKE. 



REGINA V. ROSENBERG. 

An adulterer cannot be convicted of stealing the goods of the husband brought by the 
wife alone to his lod^^ings, and placed by her in the room in which the adultery is 
aAerwards committed, merely upon evidence of their being found there ; but it seems 
it would be otherwise if the goods could be traced in any way to his personal por 
session. 

The prisoner was indicted for stealing goods, value 62/. 5$., the pro- 
perty of Alexander Victor Philippe Boham. 

Bodkiriy for the prosecution. — ^The circumstances of this case will leave 
no doubt that the prisoner induced the wife of the prosecutor to come to 
his lodgings ; and she came in a coach, and brought with her the property 
mentionecf in the indictment, and it was put into the prisoner's lodgings, 
and the prisoner and the prosecutor's wife slept together there as man and 
wife. The property did not consist of female apparel, or of articles exclu- 
sively for female use. When the prosecutor was before the magistrate, the 
case of R. v. Tolfree^ M. C. C. 243, was cited, and the magistrate, on the 
authority of that case, committed the prisoner for trial ; but he was after- 
wards admitted to bail by one of the learned judges. That case proceeded 
on the principle that adultery destroys the presumed consent of the hus- 
band ; and, in a more modern case, before Mr. Justice Coleridge, it was 
held, that the removal of goods in contemplation of adultery is the same 
thing. This was the case of R. v. TolUtt ^ Taylor j Car. & Mar. 112. 
But the present case differs from both those cases. But I should submit 
that, on principle, the possession of the wife was the possession of the 
husband ; and that, even when she had carried the goods to the prisoner's 
lodgings, they continued in the husband's possession, and the prisoner re- 
ceiving them there was guilty of larceny. I cannot, however, trace the 

•2^4.1 S®^^^ ^^ ^^^ ^^^^ **^ ^^ individual possession of the prisoner by 
-■ any particular act of his, but can only show that they were found 
at his lodgings, some of them in the room in which he and the prosecutor's 
wife slept together. 

Parke, B. — There is no evidence in this case as there was in JR. v. Tol- 
JreCj that the parties were together at the time when the goods were re- 
moved. That was the ground of the decision in that case. 

Bodkin, — There is a passage in Dalton as to the delivery of the hus- 
band's goods by the wife to the adulterer, constituting felony in him.(a) 

Parke, B. — If that question arose, I should reserve it for the opinion of 
the judges. Then comes the difficulty in your case, that you cannot show 
any distmct possession on the part of the prisoner. 

Bodkin, — Certainly I cannot produce such proof. 

Parke, B. — We are both, I believe, of opinion, that there is not enough 

(a) Dalton's Justice, Ch. 157, parag. 17, p. 604, ed. 1727. The words of that pas- 
sage are these : " If a married woman shall deliver to her adulterer her husband*s go^ods, 
this is felony in the adulterer. Lecture, Mr. Cw^." 
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to con\ict the prisoner in this case. If there had been any separate act of 
possession by him, I should have reserved the point. 

Lord Denman, C. J., assented. Verdict — Not Guilty. 

Bodkin and O^Britii^ for the prosecution. 

Clarkson and WUkins^ for the prisoner. 



♦CARDIFF SPECIAL COMMISSION, 1843. [•236 

BEFORE BARON 6URNEY AND MR. JUSTICE CBESSWELL. 



REGINA V. JOHN HUGHES. 

A ehallen^ of the array, stating that the sheriff "has not chosen the panel indifferently 
and impartially, as he onght to have done, and that the panel is not an indifferent 
panel," is bad on demurrer as being too general. 

Indictment, on the stat. 7 & 8 Geo. 4, c. 30, s. 8, for feloniously having 
begun to demolish the house of William Lewis. 

As soon as the prisoner had pleaded Not Guilty, 

M. D. Hillj for the prisoner, chaUenged the airay ; and cited the case of 
Bex T. DoBn/y post, p. 238. 

The challenge was in the following form : — " And thereupon the said 
John Hughes doth challenge the array of the panel aforesaid, because he 
saith that the said panel was arrayed by John Homfray, Esquire, sheriff of 
the county of Glamorgan ; and that the said sheriflf has not chosen the 
panel indifferently and impartially, as he ought to have done, according to 
the law of this realm ; and that the said panel is not an indiflferent panel 
of the said county. And this he is ready to verify ; wherefore he prayeth 
judgment that the said panel may be quashed." 

GuBNEY, B. — In the case of Rex v. Dolhy^ was not the ground of chal- 
lenge stated in the challenge itself to be that the sheriflf was a member of a 
society by whom the prosecution was instituted. 

M. D. jFfi//. — I do not remember the precise form of the challenge in 
that case. 

Pollock^ A.-6. — ^I shall demur to this challenge. 

•JIf. D. HilL — We join in demurrer. r*2% 

Pollocky A.-G. — I submit that this challenge is bad, as the eround ^ 
of challenge ought to be fully stated. There is no authority for this general 
form of challenge ; there ought to be due notice to us as to the grounds of 
the challenge, as we might have to meet it by evidence. 

FoUett^ S.-G., on the same side.— In this challenge of the array, no 
ground is stated for supposing that this panel has been chosen partially. 

Cresswell, J. — It IS consistent with this form of challenge that the 
AeriflT has chosen the jury at the request of the prisoner himself. 

FoUettj S.-G. — I can find no instance of a challenge like this. In all 
cases the specific ground has hitherto been stated, (a) 

M. D. Hilly for the prisoner. This being a demurrer, all the facts stated 
in the challenge are admitted. It is said mat the ground of challenge is 
not suflSciently stated, but I apprehend that it is ; because it is stated in the 

(a) In Trials per pais, vol. 1, p. 206, et seq., several forms of challenge of the array 
will be found, some for the array being made "at the denomination and instance of the 
said plaintiff," others, because the sheriff was the cousin of one of the parties ; and, in 
these latter, it is not only stated that the sheriff* was the cousin of one of the parties, 
but how he was so. by naming all the intermediate members of the family. 
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challenge, sind admitted by the demurrer, that this panel has been concocted 
without that regard to perfect impartiality that the law requires. 

Montagu Chambers^ on the same side. — It cannot be denied that, from 
•2371 ^^^ earliest period, it has been a good *cause of challenge that the juiy 
^ in general has not been arrayed indifferently and impartially ; and in 
adopting a general mode of expression, many acts may be included ; and we 
should be entitled to go into evidence on this challenge, to show that the gene- 
ral allegation is satisfied. This is analogous to the case of soliciting or incit- 
ing a person to commit a crime, or being a common barrator, or a common 
scold ; in which cases the particular acts are never stated on the record, 
and for this reason, that if they were, the record might be extended almost 
infinitely ; and with respect to inconvenience, I believe that there is no in- 
stance in which the ground of surprising the crown has been admitted as 
an argument. 

GuRNEY, B. — I think that this demurrer ought to be allowed. I think 
it impossible to traverse the general allegations of this challenge. 

Cresswell, J. — I am entirely of the same opinion. The challenge 
alleges that the panel has been chosen partially, and not indifferently. It 
does not allege in what respect it has been so chosen ; and I do not see 
how you can traverse such an allegation as that. 

The demurrer was allowed, and the prisoner tried and found 
Guilty. 

JP. Pollocky A.-G., Folkti, S.-G., CAi/ton, John EvanSy and E. V. WU- 
liamSy for the crown. 

M. D. Hilly and Montagu Chambers^ for the prisoners. 



•238] •COURT OF KING'S BENCH. 

Jidjoumed Sittmgt after Michaehtat Temtj 1821. 

BEVORX LORD GRXIF lUgTICX ABBOTT. 



REX V. DOLBY. 

On the trial at Nisi Prius of an indictment for libel on which only three special jurors 
appeared, the counsel for the prosecution prayed a tales, and the defendant chal- 
lenged the array of the tales on the ground that the sheriff* was a subscriber to a 
society who were the prosecutors, and on issue taken on this challenge, two triers 
were appointed by the court, who found in favour of the challenge, and the cause 
was made a remanet. 

Whether the sheriff, whose array is challenged, is a competent witness to prove his 
indifferency. Quaere. 

IiTBTCTMxirT for a libel« — Plea — ^Not guilty. 

This was a special jury case, and, on the case being called on for trial, only three 
special jurors appeared. 

Gurmtft for the prosecution, prayed a tales. 

Scarlett, for the defendant, challenged the array of the tales, on the gronnd that John 
Garratt, Esq., one of the sheriffs, was a subscriber to the Constitutional Association, a 
society by whom this prosecution was instituted, and he cited the case of Rex t. Sfup^ 
pard, 1 Leach, C. C. 119.(a) 

The challenge was in the following form : — 

''And hereupon the said Thomas Dolby prays judgment of the panel of the tales 

(a) In that case the prisoner had been convicted of a larceny in stealing two pounds 
and a half of soap, the property of William Plomer and two others, and it was moved 
in arrest of judgment, that Mr. Plomer, one of the prosecutors, was sheriff; but the 
case being reserved for the opinion of the twelve judges, it was held that the objection 
came too late in arrest of judgment, and that it should have been taken by the prisoneK 
by way of challenge to the jurors. 
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aforesaid, because he says, that he is prosecuted by certain persons, styling themselves 
the Constitutional Association ; and that the said panel of the tales has been made by 
William Venables and John Garratt, Esquires, sheriff* of the county of Middlesex, and 
he says, that the said John Garratt, Esquire, at the time of the making of the said panel, 
was one of the subscribers to the said Association, and one of the prosecutors of this 
indictment; and this he the said Thomas Dolby is ready to verify, therefore he prays 
judgment that the said panel may be quashed." 

Gumcy^ — ^I take issue on that challenge. 

Abbott, C. J« — ^The court appoints triers. That course was adopted at Maidstone, 
some years ago. There, two of the gentlemen of the special jury were appointed 
triers. 

The court appointed William Fisher, Esq., and James Tamplin, Esq., *to 
be triers, and they were sworn to ** well and truly try whether at the time of [*239 
the making of the panel in question, John Garratt, Esq., was one of the sub- 
scribers to the Gonstitutionad Association, and one of the prosecutors of this indict- 
ment.'' 

ScorleUf for the defendant, opened his case on the affirmative of the challenge. 

It was proved by Mr. Nettlefold, the attorney for the defendant, that when he attended 
at the Crown Office, in May, 1821, to reduce the special jury in this case, he asked Mr 
Murray, the solicitor for the prosecution, for a list of the names of the Association, 
having been told by him, that they were the prosecutors of this indictment, and that Mr. 
Murray, on the 29th of May, sent him the list, (which he produced,) in which was the 
name of John Garratt, Esq., Alderman, as a subscriber of 6L 6f. Mr. Nettlefold also 
stated, that the present indictment was preferred on the 29th of May, 1821. 

Gwney, for the prosecution, addressed the triers, and proposed to show that Mr. 
Sheriff* Garratt had ceased to be a member of the Association. 

To prove this, Mr. Sheriff* Garratt was called. 

&oW«r/^— I apprehend that he is not a competent witness ; he is an interested person, 
and a party to the issue. 

Abbott, C. J. — As no authority is cited on either side, I think the safer course wiU 
be to consider the witness to be incompetent, though I do not bv any means say tha>. 
he is so, and I wish that this may not be considered as a precedent, to be acted upon 
hereafter. 

Mr. Joseph Bud worth Sharpe, the assistant secretary to the society, and a subscriber 
to it, was called. 

Setrkti objected to his evidence being received. 

Abbott, C. Jv— >I do not think I ought to reject the evidence of Mr. Sharpe. 

h was proved by Mr. J. B. Sharpe, that Mr. Sheriff* Garratt had subscribed 62. St. to 
the Association, which had never been returned to him; but Mr. Sharpe only knew 
of his having ceased to be a member of the Association, by a letter which he had seen. 

SearUtt, in reply « — It appears clearly that the sheriff* was a member of the Associa- 
tion, and for any thing that appears to the contrary, he may be so now. 

Abbott, C. J. (to the triers. )^This is a mere question of facL It is proved that Mr. 
Sheriff* Garratt was a member of this Association, and it is the duty of those who wish 
to show that he is not so now, to do so by clear and satisfactory evidence. 

The triers found in favour of the challenge. 

*Abbott, C. J. — ^The course now is, to put all these proceedings on the -^^^-^ 
postea, and the case must stand over. [ 240 

The case was made a remaneL 

Oumetf and Tmdal, for the prosecution. 

SearleU and Joikua Evans, for the defendant. 
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OXFORD WINTER CIRCUIT, 1843. 



GLOUCESTER ASSIZES. 

BEFORE BARON ROLFE. 



REGINA V. PAUL MCHMOND. 

An indictment which charged that the prisoner, on, dx., at, dec, feloniously had in his 
posse;$sion a mould, ** upon which said mould was made and impressed the figure 
and apparent resemblance" of the obverse side of a sixpence, was held bad on de- 
murrer, as not sufficiently showing that the impression was on the mould at the tum 
when the prisoner had it in his possession, but a fresh indictment with the wopIs 
" then and there" before the words *<made and impressed** was held good. 

Where a coining mould is made and impressed to resemble the obverse of a coin which 
is partly defaced by wear, the indictment should be in the form above mentioned, as 
the words of s. 10 of the stat. 2 Will. 4, c. 34, as to moulds to resemble part of the 
obverse of a coin, relate to cases where several moulds put together would make the 
obverse of the coin. 

A judgment for a prisoner on demurrer in a case of felony, on the ground that the 
indictment does not sufficiently charge the felony, is no bar to a subsequent good 
indictment for the same felony. 

Indictment on the stat. 2 Will. 4, c. 34, s. 10. The first count of the 
indictment charged that the prisoner on the 24th day of August, 1843, at, 
&c., '^ one mould in and upon ivhieh said mould was * made and im- 
pressed the figure and apparent resemblance of one of the sides, that is to 
say, the obverse side of the queen's current silver coin, called a sixpence, 
knowingly and without lawful excuse, feloniously had in the custody of 
him the said Paul Richmond against the form of the statute," &c. The 
second count was precisely similar, only substituting the word ^^ reverse " 
for the word " obverse." 

GreaveSj for the prisoner, demurred to the indictment, and contended 

moA-ii ^^^ ^^ ^^ ^^^9 ^ ^^ ^^^ ^^^ show that the ^impression was on the 
•I mould at the time when it was m the possession of the prisoner. 
He cited the case of Rex v. Horwellj 1 Moo. C. C. R. 405, and 6 C. & 
P. 148.(a) 

Daniely for the Crown. — The allegation necessarily imports that the 
impression was on the mould whilst it was in die possession of the 
prisoner. 

RoLFE, B. — I think that the objection is fatal, and that judgment must 
be given for the prisoner. Judgment for the prisoner. 



The grand jury having found another bill against the prisoner, which 

(a) In that case it was held that the indictment must expressly state that the prisoner 
uttered the acceptance. There the indictment alleged, that the prisoner, having in his 
possession a certain bill of exchange (which was set out,) with a certain forged ac- 
ceptance on the said bill, which was also set out, afterwards did utter, Ac, (then and there 
knowing the said acceptance to be forged,) the said bill of exchange, with intent, &c. 
It was objected that the count was bad, for not averring that the prisoner uttered the 
forged acceptance ; and, upon a case reserved, the judges, upon full and mature con- 
sideration, held that the count was bad, as it was possible the acceptance might have 
been taken off the bill before the prisoner nttf^rm) \u 
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wzs verbatim the same as above mentioned, except that in each count the 
words " then and there" were inserted at the *. 

Greaves^ for the prisoner, proposed to put in a plea in bar, stating the 
former indictment and the judgment in the prisoner's favour, and sug- 
gested that he had heard a very learned judge intimate that he thought a 
judgment on demurrer in favour of a prisoner in a case of felony final. 

RoLFE, B. — The ground of the judgment on the demurrer •bemg rmoA^ 
in favour of the prisoner was, that the former indictment did not *- 
charge any felony. The prisoner was only discharged of the premises ic 
that indictment specified, and that is no discharge from this indictment 
which does charge a felony. 

The prisoner pleaded not guilty. 

Greaves, for the prisoner, endeavoured to show, by the cross-examina- 
tion of Mr. Powell, that the mould had never had a complete impression 
on it, but one similar to a sixpence much worn. 

RoLFE, B. — Is that material ? 

Greaves, — Where the impression is imperfect, the indictment should 
state that the mould was impressed with the resemblance of part of one of 
the sides of the coin. 

RoLFE, B. — The words of the 10th section of the statute as to moulds 
to impress a resemblance of part of one side of a coin apply to cases where 
several moulds are used to make one side of a coin, not to cases where 
the mould contains the whole side of a coin which has been partly worn 
away by use. Verdict — ^Not guilty. 

Daniel and Keating, for the prosecution. 

Greaves, for the prisoner. 



•REGINA V. JONES and BICK. [•243 

An inqnisition for manslaughter, charged that A. & B. in and upon C. did make an 
assaalt, and that A^ with a certain slick or staff which he had and held, and B., with a 
certain stick or cane which he had and held, the said A., felon ioasljr, ^., then and 
there did strike and heat in and upon the head of him the said A., " thereby then and 
there giving him" divers mortal wonnds, &c :— HrM, bad as not sufficiently showing 
to whom the word ** giving^ referred ; and $emble, that the charging the blows to be 
given in the alternative with a slick or staff is also bad. 

Manslaughter. — The grand jury had ignored the bill, and the pri- 
soners were tried on the coroner's inquisition, which charged that, on the 
4th of October, 1843, at Tetbury, the prisoners, in and upon Llewellin 
Alley, in the peace, &c., ^^ feloniously, wilfully, and unlawfully, did make 
an assault, and that the said William Jones, with a certain stick or staff', 
which he, the said William Jones, in his right hand then and there had 
and held, and the said James Bick, with a certain stick or cane, which he, 
the said James Bick, in his right hand then and there had and held, him, 
the said L. A., did then and there feloniously, wilfully, and unlawfully 
strike and beat in and upon the head of him, the said L. A., thereby then 
and the.e giving unto him, the said L. A., in and upon his head divers 
mortal wounds, bruises, and contusions, of which he died. 

Greaves objected that this inquisition ought to be quashed. First, it 
stated that the instrument was a stick or staff; now no rule was better 
settled than that every averment in an inouLsition must be direct and posd 
tive, and not in the alternative. He cited Roc v. Cooke, 7 C. and P. 559. 

VOL. I. 19 N 
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Secondly, it charged the beating, by each prisoner, with different instru- 
ments separatelyj and did not allege that the act of one was the act of the 
other prisoner ; and there were but two modes in which several prisoners 
could properly be charged as principals, which were, either by charging 
all jointly with doing all the acts — the acts of each in a common purpose 
being the acts of all, in point of law— or by charging one with doing all 
the acts, and then averring that the others were present, aiding and assist- 
ing. Thirdly, it was perfectly uncertain to what the word "giving" 
referred, whether to Jones or Bick, or both. 

•2441 Keating^ for the prosecution. — First, the words stick or •staflT 
^ mean the same thing. Secondly, no authority has been cited to 
show that the charge must be joint ; if the same indictment charged two 
persons with stealing different articles at the same time and place, it would 
be good. Thirdly, " giving" plainly refers both to the prisoner Bick and 
to the prisoner Jones. 

Greaves, — All the objections are unanswered, and the second is clearly 
ffood ; indeed the instance of larceny, put on the other side, clearly shows 
it to be so. Suppose a count "chargfed A with stealing a horse, and B. 
with stealing a cow, it would clearly be bad ; and this is, if possible, a 
stronger case ; for after charging blows inflicted by each with different wea- 
pons, it charges the death to have arisen from all the blows, leaving it 
quite in doubt to what the death is to be ascribed, and not showing Uiat 
the blows of the one were, either in point of law or fact, the blows of the 
other. The case of Rpg, v. Devetty 8 C. and P. 639, is precisely in point 
in principle, for though there the striking by each of the prisoners was 
stated on a different day, yet the ground of the decision was, that the in- 
quisition did not show that the prisoners both joined in the striking ; and 
so here the inquisition would be proved, although it turned out that Jones 
struck a blow, and went away, and that Bick afterwards, in his absence, 
struck another blow. 

RoLFE, B. — I will consider of these points. 



BoLFE, B., (on the next day,) said — I think this inquisition is clearly 
bad upon the last point taken ; although, when I heard the objection taken, 
I did not think it fetal, yet having had an opportunity since of reading the 
inquisition, I am now satisfied that it must prevail. I am also disposed to 
think that there is great weight in the first objection. 

Inquisition quashed.(a) 
*2451 * Keating and Cookey for the prosecution. 
^ Greaves and Carter ^ for the prisoners. 

(a) la HtydtuCt eate, 4 Rep. 42, in which it was averred in the inquisition that A^ B., 
and C., feloniously, wilfully, and of their malice aforethought, made an assault upon 8., 
and then and there feloniously struck the said 8., and then and there gave the said 8. a 
mortal wound, it was held sufficient; and in the same case it was held that, if the mcr- 
tal wound is giren on one day, and the death be on another, and the inquisition charge 
an aider and abettor with being present, aiding, Slc*, on the first day, it is bad ; but it 
was resolved that, to conclude that the aider commiUed the murder on the last day was 
sufficient, but the better form is to conclude that he committed the murder '^in manner 
and form aforesaid." 
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REGINA V. PETERS. 

If a person drop any chattel, and another find it and take it away with the intentioD o: 
appropriating it to his own use, and only restore it because a reward is offered, he is 
guilty of larceny. 

The only cases in which a party finding a chattel of another can be justified in ap- 
propriating it to his own use is, where the owner cannot be found, or where it may 
be £ftirly said that the owner has abandoned it. 

If a person find the chattel of another, and do not immediately bring it to the owner 
in the hope that by bringing it on the next day he may receive a present for so doing ; 
whether this is a larceny— quaere t 

Larceny. — The prisoner was indicted for stealing a golden chain, one 
breast-pin, and one eye-glass and pin, the property of Henry Bulkeley, 

It appeared that Mrs. Bulkeley went into her garden, adjoining to the 
house, to walk, and, on her return into tlie house, missed the articles in 
question, which had been upon her dress when she went out walking. The 
prisoner was employed about the premises on the day in question, and, by 
&e direction of the prosecutor, had walked through the garden in company 
with the gardener, immediately after Mrs. Bulkeley had returned into the 
house ; and another gold ornament, missed at the same time with those in- 
cluded in the indictment, was found, upon search being made by Mr. 
Bulkeley, at a spot in the garden, by which the prisoner had passed. The 
prisoner made no mention to the gardener of having found any thing, and 
as soon as he had finished the work Mr. Bulkeley had directed him to do, 
which occupied about a quarter of an hour, he went *away from r*oAg 
the house. Mr. Bulkeley caused the loss to be cried the same ^ 
evening, and the following morning, and offered £2 reward to any person 
who had found the articles. On the following morning, the prisoner went 
to the crier and stated, that he knew a person who had found the things, 
and took the crier to his house, fetched them down stairs and gave them to 
the crier, with directions to go to Mr. Bulkeley 's with them, but not to deliver 
them up unless the reward of £2 was paid. His wife, in his presence, 
said that she found them in a street in Cheltenham, a quarter of a mile from 
the prosecutor's ; and the prisoner, on two subsequent occasions, stated that 
he found them in two other places, neither being the garden. The crier 
went to the prosecutor's, and refused to deliver up the things, and after- 
wards the prisoner himself went and refused to deliver them unless the 
reward was paid, which Mr. Bulkeley refused, as he thought the prisoner 
ought to have brought them to the house, and had been guilty of stealing 
in taking them away. Mr. Bulkeley had made inquiries after the prisoner 
at his master's, but had not found him on the day of the loss. 

ChreaveSy in his opening, cited the cases of Merry v. GreeUy 7 M, & W. 
623, (a) and Regina v. Kerr^ 8 C. & P. 176, and submitted that it was 
the duty of the prisoner immediately to have taken the articles to the house, 
and made inquiries as to the owners. That although no case had, perhaps, 
gone the length of deciding the point, yet he submitted, that if the prisoner 
took the articles away with the intent of keeping them in order to obtain 
any reward that might be offered for their restoration, and intending not to 
restore them unless he received such reward ; that he was guilty of larceny, 
as he was assuming a dominion over them, and dealing with them in a 
manner wholly inconsistent with the •property of the prosecutor in r«o47 
them, who was entitled to the possession of them at all times. ^ 

{a) Cited 3 Oreav. ed. of Rass. C. M. 15 el seq., and Jerv. Arch. 9th ed. p. 186. 
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BoLFE, B. — If a man is possessed of a chattel, he does not lose the 
propeity in it because he places or drops it in a field. Nay, if he drop it 
in a street, it still remains his property. The only case where a party can 
be justified in converting it to his own use is, where it has fallen or dropped 
where a party may fairly say the owner has abandoned it ; or if the party 
cannot be found to whom it belonged. If I had an apple, and dropped it, 
it might be presumed that I abandoned it ; but if I drop J£500, the pre- 
sumption is, that I do not mean to abandon it. If I drop a thipg where 
there is no reasonable means of finding out that it belongs to me, then, 
though I am found out to be the owner, the party finding it would not be 
uilty of felony, if he converted it to his own use ; though he would be 
iablc to an action of trover. But it is perfectly well known that, if a person 
leave any thing in a stage-coach, if the owner can be found by inquiry, the 

1)arty finding the thing, and appropriating it to his own use, is guilty of 
arceny. So, if it is found in a street, and there is any mark by which the 
owner can be discovered. So, in the case where a gold ornament is found 
at the door of a house, it is ridiculous to say that any person picking it up 
would not suppose that it belonged to the owner of the house. There are 
two questions here : First, did the prisoner pick the things up ? Secondly, 
with what intention did he take up the chain, and take it to his own house ? 
The picking it up might be the most innocent act in the world ; but what 
does he do with it ? He takes it home. Did he or not take it home with 
the intention of appropriating it to his own use ; or did he take it home 
with the intention of finding the true owner? If the latter, he is not guilty. 
If he took it up, and did not immediately bring it to the prosecutor, in the 
hopes that, by coming next day, he would get a present of J65, perhaps it 
•24fil ^^S^^ ^^^ amount to a larceny. If he took *it away with the in- 
J tention to appropriate it, and only restored it because the reward was 
offered, it is clear that he is guilty of felony. Are you satisfied that he 
took it home, either intending to sell it, or to get a reward if one was 
offered ? If so, he is guilty of larceny. 

GreaveSy for the prosecution. Verdict — Guilty. 



REGINA V. HOLMES. 

4 prisoner was before a magistrate, on a charge of felony, and, aAer the examination 
of the witnesses against him, the magistrate said to him, *' Be sure you say nothing 
but the truth, or it will be taken against you, and may be given in evidence against 
you at your trial :" — Held, that this did not exclude the prisoner's statement from 
being given in evidence. 

Rape. — The prisoner was indicted for having feloniously ravished Mary 
Stait, on the 5th of October, 1843. 

It appeared that at the conclusion of the examinations against the pri- 
soner before the committing magistrate, the prisoner began to make a state- 
ment, when the magistrate said to him, " Be sure you say nothing but the 
truth, or it will be taken against you, and may be given in evidence against 
you at your trial." 

HuddlestoTiyfoT the prisoner, objected that this statement was inadmissible. 

Greaves. — The only proper Question is, whether the words said to the 
prisoner had any tendency to inauce him to make a false statement. Here 
the prisoner volunteers a statement, and is cautioned not to state any thing 
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that is false. The case of Rex v. Court, 7 C. & P. 486, is expressly in 
point. 

RoLFE, B. — I am glad to find that there is such an authority; there are some 
previous cases the other way, where it was held, that it was an induce- 
ment to tell a *prisoner that it would be better to tell the truth. I t^oaq 
thuik this statement admissible. I- 

The prisoner's statement was received in evidence. 

Verdict — ^Not guilty. 

GreaveSj for the prosecution. 

HuddlesUmy for the prisoner. 



REGINA V. DENT. 

The money of a benefit society whose rules were not enrolled was kept in a box, of 
which E., one of the stewards, and two others had keys ; the defendant on the false 
pretence that his wife was dead, which pretence he made to the clerk of the society 
in the hearing of £., obtained from the hands of E. out of the box £5 : — Held, that in 
an indictment the pretence might be laid as made to E., and the money, the property 
of " E. and others," obtained from E. 

The first count in an indictment described the wife of the defendant, and the third count 
mentioned **the said wife" of the defendant: — Hdd^ that this sufficiently referred to 
the person mentioned as his wife in the first count. 

An indictment stated, that by the rules of a benefit society, every free member was 
entiUed to £5 on the death of his wife, and that the defendant falsely pretended that a 
paper, which he produced, was genuine, and contained a true account of his wife's 
death and burial, and that he further falsely pretended that he was entitled to £b from 
the society, by virtue of their rules, in consequence of the death of his wife. By 
means of which '* latt^mefdioncd false pretence" he obtained money : — IfeM, good. 

False pretences. — The first count of the indictment charged, that the 
defendant, on, &c., at, &c., unlawfully did falsely pretend to Frederick Els- 
worthy, " that the wife of him, the said Robert Dent, was then dead." 
By means of which he obtained from the said F. £., [silver coin to the 
amount of 3/. 155.,] of the moneys of the said F. E., with intent to de- 
fraud F. E., whereas in truth and in fact the said wife of the said Robert 
Dent was not then dead, as he, the said R. D., then well knew. The 
second count was similar, only adding, all through it, the words ^' and 
others" after the name of Frederick Elsworthy. The tiiird count stated, 
that there was a friendly society, called "The George and Dragon 
Friendly Society," and that the defendant was a free member of it ; and 
that, when a free member^s wife died, he was, by the rules of the society, 
entitled to receive £b from the society's stock ; and that F. E. was one 
of the stewards of the society, and that the defendant produced to F. E. a 
paper writing, [which was set out,] and falsely pretended to F. E. that the 
paper writing was a *genuine paper writing, and contained a true rmov^Ck 
account of the death and burial of the defendant's wife ; Bndjvrther >- 
falsely pretended that his (the defendant's) wife was then dead, and that, 
is such free member, he was entitled to receive from the stewards of the 
society the sum of £b by virtue of their rules, in consequence of the 
leath of his wife. " By the means of which said last-mentioned false 
pretence he obtained from F. £.," [the silver coin, as before,] "o/* the 
moneys of the said F, E. and others^^^ with intent to cheat and defraud 
the said F. E.j and others , of the same, whereas in truth and in fact, &c., 
[negativing the false pretences stated in this count ;] and that the defend- 
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ant ^' well Knew, at the time when he did so falsely pretend as last afore* 
said, that each and every of the said pretences were false. "(a) 
•051-1 ^It appeared that there was a friendly society caUed ''The 
J George and Dragon Friendly Society," of which Frede- 

(a) The third couDt in the indictment was in the following form :— 
** And the jurors aforesaid, upon their oath aforesaid, do farther present that before 
and at the lime of the committing of the offence in this count mentioned, to wit, &n the 
day and year aforesaid, at the parish aforesaid, in the county aforesaid, there was a 
certain Friendly Society, commonly called 'The George and Dragon Friendiy Society,' 
and that the said Robert Dent was then and there a free member of the said society, and 
that by the rules of the said society, it was amongst other things provided, that when 
any free member's wife dies, such member shall be allowed £5 out of the society's 
stock, to wit, at the parish aforesaid, in the county aforesaid. And the jurors afore- 
said, upon their oaths aforesaid, do further present, that before and at the time of the 
committing the offence in this count mentioned, to wit, on the day and year aforesaid, 
at the parish aforesaid, in the county aforesaid, the said Frederick Elsworthy was one 
of the stewards of the said society. And the jurors aforesaid, upon their oath afore- 
said, do further present that the said Robert Dent being such member of the said so- 
ciety as aforesaid, on the day and year aforesaid, at the parish aforesaid, in the county 
aforesaid, did produce to the said Frederick Elsworthy, so being such steward as afore- 
said, a certain paper writing directed to one George Hitchings, Stoke Gifford, near 
Bristol, paid; and which said paper writing then was in the words and figures follow- 
ing, that is to say: — 'London, November the 8th, 1843.— Sir, I received your letter this 
morning, and was sorry to state that we did not send the particulars to you in the last 
letter we sent She (meaning the said wife of the said Robert Dent) died October the 
18th, and was buried on Monday, 23d, at the BaptU (meaning Baptist) CkapprU, in New 
I^ye Street, Westminster, London. I hope this will find you in perfect health as it 
leaves us all at present. So I conclude, with kind love to you and all her inquiring 
friends. Please to deliver this to Mr. Robert Dent. This is to certify, that I, T. Henry 
Newcombe, atended (meaning attended) the funeral of Martha Dent, on the 83d day of 
October, being the minister of the Baptist Chappell, in New Pit Street, Westminster, 
London.' And the jurors aforesaid, upon their oath aforesaid, do further present that 
the said Robert Dent, so being such free member of the society as aforesaid, then and 
there unlawfully, knowingly, and designedly, did falsely pretend to the said Frederick 
Elsworthy, so being such steward of the said society as aforesaid, that the said paper 
writing was a true, correct, and genuine paper writing, and that the same contained a 
true, correct, and genuine account of the death of the said wife of the said Robert 
Dent, and of her burial at the Baptist Chapel, in New Fye Street, Westminster, Lon- 
don ; and that the said Robert Dent, so being such free member as aforesaid, did then 
and there further unlawfully, knowingly, and designedly, falsely pretend to the said 
Frederick Elsworthy, so being such steward of the said society as aforesaid, that the 
said wife of the said Robert Dent was then dead, and that he the said Robert Dent, as 
such free member as aforesaid, was then and there entitled to receive from the stewards 
of the said society, the sum of £5, ander and by virtue of the rules of the said society, 
in consequence of the death of his said wife. By means of which said last-mentioned 
false pretence, the said Robert Dent did then and there unlawfully obtain from the said 
Frederick Elsworthy, two pieces of the current silver coin of this realm, called crowns, 
[describing silver and copper coins to the amount of 3/. 15<.,] of the moneys of the said 
Frederick Elsworthy and others, with intent then and there to cheat and defraud the 
said Frederick Elsworthy, and others, of the same ; whereas in truth and in fact, the 
said paper writing was not a true, correct, or genuine paper writing; and whereas in 
truth and in fact the said paper did not contain a true, correct, or genuine account of 
the death of the said'wife of the said Robert Dent, or of her burial at the Baptist Chapel, 
New Pye Street, Westminster, London ; and whereas in truth and in fact the said wife 
of the said Robert Dent was not then dead; and whereas in truth and in fact the said 
Robert Dent, as such free member as aforesaid, was not then en:itled to receive from 
the stewards of the said society the sum of £5, or to any other sum whatever, under 
and by virtue of the said rules of the said society, in consequence of the death of his 
said wife. And the jurors aforesaid, upon their oath aforesaid, do further pre- 
sent that the said Robert Dent well knew, at the time when he did so falsely pre- 
tend as last aforesaid, that each and every of the said pretences were false ; to wit, 
at the parish aforesaid, in the county aforesaid, against the form of [he statute iu 
such case made and provided, and against the peace of our lady the queen, her crown 
and dignity." 
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*rick Elsworthy was one of the stewards ; and that the moneys of r^o^o 
the society were kept in a box, of which Elsworthy, another ^ 
steward, and the landlord of the inn where the box was kept, had each 
keys. It further appeared, that the defendant was a free member of the 
society, the rules of which had not been enrolled. A printed book, con- 
taining the rules, was produced ; and it was proved that a printed book 
of the same kind had been delivered to the defendant, who had been a 
member of the society for more than a year, and had paid his subscription. 
Upon thb evidence, 

RoLFE, B., held, that the book was admissible in evidence against the 
prisoner. 

By one of the rules, every free member, whose wife died, was entitled 
to be paid <£5 out of the funds of the society ; and it appeared that the 
prisoner had stated to the clerk of the society that his wife was dead, and 
had been told by the clerk that he must produce a certificate of l^er burial. 
It further appeared that, at a meeting of the stewards and clerk^ he pro- 
duced the document set out in the third count of the indictment, and said 
to the clerk, in the presence of Elsworthy and the other stewards, that his 
wife was dead ; the document was read by the clerk, and thereon Els- 
worthy took j£5 out of the box, and gave it to the prisoner. Elsworthy 
stated that he was induced to part with the money by the certificate, and 
that he should not have given it to the prisoner without the certificate. 
Evidence was ^ven to show that the prisoner's wife was alive, and that 
the statements m the certificate were false, and that the certificate was 
fabricated by the prisoner. 

Keatirigj for the defendant, submitted, that neither the first nor second 
count was proved : as it was not the statement of the wife's death that in- 
duced Elsworthy to part with the money, but the certificate. 

RoLFE, B. — I think the pretence is that the wife is dead ; the certificate 
is only evidence of it. 

* Keating. — The pretence is laid to have been made to Elsworthy ; r»053 
the evidence is that it was made to the clerk. ^ 

RoLFE, B. — The pretence is made, in Elsworthy's presence, to all there ; 
that is sufficient. I am inclined to think, however, that it would have 
been good if it had been stated to have been made to all. 

Keating. — The money is not obtained from Elsworthv. 

RoLFE, B. — ^It is paid by the hand of Elsworthy, ancl he is, for this pur- 
pose, the agent of the others. 

Keating. — The property is not properly laid. 

koLFE, B. — The money is in the possession of Elsworthy and the two 
others, who had keys; that is sufficient to support the counts laying the 
money as the money of Elsworthy and others. 

The Jury having returned a general verdict of Guilty, 

Keating suggested that the first count was not proved. 

Greaves.— liie money was actually in Elsworthy's hand ; that, as against 
a wrongdoer, is sufficient to support that count. 

RoLFE, B. — I think a general verdict should be entered. 

Verdict — Guilty generally. 

W. H. Cooke J on the following morning, moved in arrest of judgment, 
on the grounds that the first two counts were too general, and did not 
diow in what way the pretence could operate so as to obtain the money, 
and that the last count mentioned *' the said wife " of the defendant, and 
that count did not state that the prisoner had a wife. 
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RoLFE, B. — It refers to the wife mentioned in the other counts. 
*2541 ^* ^' ^^^' — There are several pretences stated in the •last 
^ count, and then the count alleges, that, by means of the said last- 
mentioned false pretence, the money was obtained. 

RoLFE, B. — What is the last pretence mentioned ? 

W. H. Cooke, — That the defendant pretended that he was entitled to 
receive £b from the stewards of the said society, under and by virtue of 
the rules of the said society, in consequence of the death of his said wife. 

RoLFE, B. — That is perfectly correct. The count states several things, 
and then concludes with a statement of that pretence, which is, in truth, 
the pretence whereby the money was obtained. That count is clearly 
good ; and that, being so, it is unnecessary to give any opinion upon the 
others. 

Greaves J for the prosecution. 

Keating and W. H. Cooke^ for the defendant. 

The defendant was sentenced to imprisonment. 



WORCESTER ASSIZES. 



REGINA V. GEORGE BAKER. 

An indictment which charges that the prisoner feloniously assaulted J. H., and by felo 
niously ** drawing the trigger of a certain pistol, loaded with gunpowder and a leadei. 
ballet, then and there feloniously and maliciously did attempt to discharge the taid 
pistol at the said J. H," with intent to murder him, is good, without stating that 
** the said pistol" was " so loaded as aforesaid." 

If on the trial of an indictment for feloniously attempting to discharge a loaded pistol 
at another, by drawing the trigger, the jury think that the pistol was not so primed 
and loaded that it could go off, they should acquit the prisoner, and ought not to 
find him guilty of an assault under the llth section of the stat. 7 Will. 4, & I VicLc. 85. 

Attempting to discharge loaded arms. — The first count of the indict- 
ment stated, that the prisoner, in and upon one John Haines, in the peace 

•2551 ^^ ^^^ ^^^ ^^^ ^'^ ^^^y **^^ queen, then and there being, felo- 
^ niously, unlawfully, and maliciously did make an assault, and by 
then and there feloniously drawing the trigger of a certain pistol loaded 
with gunpowder and a leaden bullet, then and there feloniously, unlawfully, 
and maliciously did attempt to discharge the said phtol at the said J. H., 
with intent in so doing, thereby then and there feloniously, wilfully, and 
of his malice aforethought, to kill and murder the said J. H., against the 
form of the statute," &c. The other counts varied the intent. 

Huddlestoriy for the prisoner, before the case for the prosecution was 
opened, objected that the indictment was bad, for not averring, that at the 
time of attempting to discharge the pistol, it was loaded. The words 
" the said pistol " are words of reference merely, and not of description, 
and will not suffice without an averment that it was " so loaded as afore- 
said." 

RoLFE, B. — I think the indictment is sufficient ; for it states, that, bj 
pulling the trigger of a pistol loaded with powder and ball, the prisoner 
attempted to discharge the said pistol. That must mean, he attempted to 
discharge the contents of the pistol. The objection, however, is optn lo 
you on arrest of judgment. 
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It appeared from the evidence that the pistol flashed in the pan, Dui 
with a very faint flash, not more than would be produced by the striking 
of the flint and steel ; it was afterwards examined, and found to be loaded 
with gunpowder and a piece of lead. It was admitted by the witnesses 
that there must have been a very small quantity of priming in the pan, if 
any at all. 

Huddleston addressed the jury for the prisoner, and argued that the pri- 
soner could not be convicted unless they were satisfied that the pistol was 
in such a state that it would go off; and that the evidence was, that there 
was no priming, and that the light seen by the witness was *pro- rtoxg 
duced by the nint alone ; and that under no circumstances could ^ 
the pistol have gone ofTin that state. He also contended, that, even if they 
thought the prisoner had made an assault upon the prosecutor, they might 
find him guilty of that, as the charge was one which included an assault. 

RoLFE, B., (in summing up.)— You must consider whether the pistol 
was in such a state of loading that, under ordinary circumstances, it would 
have gone off, but that from some accidental cause, the nature of which 
we cannot discover, it in fact did not ^o off. The statute under which the 
prisoner is indicted (7 Will 4, & 1 Vict. c. 85, sect. 3,) will then apply, 
for unless the statute were held to apply to cases of this kind, as well as 
those in which fire-arms are actually discharged, it would be absurd. The 
question for your consideration is, was the priming and loading of the pistol 
such, that, in the natural and ordinary course of things, it would have gone 
off? If you think it was, you must find the prisoner guilty. The learned 
counsel for the prisoner contends, that you may find the prisoner giiiliy of 
a common assault, but that I think you cannot do. If presenting a pistol 
at a person, and pulling the trigger of it, is an assault at all, certainly, in the 
case where the pistol is loaded, it must be taken to be an attempt to discharge 
the pistol with intent to do some bodily injury ; that is, it must amount to the 
offence laid in one or other of the counts of the indictment, according as you 
are of opinion the intention of the prisoner was. There does not seem to be 
any middle kind of intent that can be suggested. 

Verdict — Not guilty.(a) 

Mlerij for the prosecution. 

Huddleston^ for the prisoner. 

(a) See the cases of Blakt v. Barnard, 9 C. dc P. 626 ; JUgina v. St, Gtorgt, Id. p. 483 ; 
and Rtgma v. Oxford, Id. p. 626. 
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Sittings in London after Hilary Term^ 1844. 

BEFORE LORD DENMAN, C. J. 



INNES V. WYLIE and Others. 

Any society may make any rales by which the admission and expulsion of its mem- 
bers are to be regulated, and the members must conform to those rules; but where 
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there in not any property in which all the members of the society have a joint interest 
and where there is no rule as to expulsion, the majority may, by resolution, remoTo 
any member; but before that is done, notice must be given to him to answer the 
charge made against him, and an opportunity given to him for making his defence; 
where, therefore, a member of such a society had used menacing language towards 
another member of the society, and for this a majority of a general meeting of the 
society voted that he should no longer be considered a member of the society, but did 
not give him any notice of the intention to take his conduct into consideration, or any 
opportunity of making his defence :—i/eU, that this expulsion was invalid, and that 
he was still a member of the society. 
A policeman prevented a member of a society from entering the society's room : — HmI^ 
that if the policeman was wholly passive, and merely obstructed his entrance as any 
inanimate object would, this was not an assault by the policeman. 

Assault. — The declaration stated that the defendants, on the 30th day 
of November, 1843, ^< assaulted the plaintiff, he then being a member of a 
certain society of persons lawfully and voluntarily associated together, and 
called and known by the name of ' The Caledonian Society of London,' 
he the plaintiiT then being about to enter into a certain room situated in 
and forming part of a certain hotel or public-house called and known by 
the name of Radley's hotel, and situated in the city of London, for the 
purpose of attending at, and partaking of, a public general meeting and 
dinner of the members of the said society which was then about to be 
held and take place in the said room, and into which said room the said 
plaintiff as such member of the said society as aforesaid then was lawfully 
entitled and then had a legal right to enter, for the purpose of attending 
at, and partaking of, the said public general meeting and dinner of the 
*'>581 ^^"^^^'^ ^f ^^^ said *society, and which said public general meet- 
^ ing and dinner the said plaintiff, as such member of the said 
society as aforesaid, then was lawfully entitled, and then had a legal right 
CO attend and partake of, and then pushed and shoved the plaintiff from 
tne said room, and hindered and prevented the plaintiff from entering the 
said room, and from attending at, and partaking of, the said public general 
meeting and dinner of the members of the said society, whereby the plain- 
tiff was totally hindered, prevented, and excluded from attending at, and 
partaking of, the said public general meeting and dinner of the members 
of the said society, and from enjoying and participating in the advantages, 
benefits, and privileges of the said society at the said public general meet- 
ing and dinner, and other wrongs to the plaintiff then did, against the 
peace," &c. 

Pleas. 1st, not guilty ; 2d, " And for a further plea as to the assault- 
ing the plaintiff, and hindering and preventing him from entering the said 
room, and as to the pushing and shoving the plaintiff, the defendants say, 
that, before and at the said time when, &c., in the declaration mentioned, 
they the defendants were the lawful possessors of a certain room or apart- 
ment then hired by them for the use of a certain society, known as * The 
Caledonian Society of London.* And the defendants further say, that just 
before and at the said time when, &c., the plaintiff having notice of the 
premises, and not then being a member of the said society, and being 
warned and requested by the defendants not to enter the said room or 
apartments, endeavoured, against the will and without the consent of the 
defendants, or any of them, or of the said society, with force and arms, 
&c., to enter into the said room or apartment, and would then with force 
and arms have entered the said room or apartment, if they the defendants 
had not resisted such entrance of the plaintiff into the said room or apart- 
ment ; and wherefore they the defendants at the same time when, &c.| 
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being in the said room or apartment, did, in order to preserve the quiet 
possession thereof for the said society, resist and oppose the said entrance 
by the plaintiff into the said *room or apartment, and, in so doing, r*o^Q 
were unavoidably compelled gently to lav their hands on thejplain- ^ 
tiff, and unavoidably a little pushed and shoved the plaintiff, and so hin- 
dered and prevented him from entering the said room or apartment, as 
they lawfully might for the cause aforesaid, they the defendants, on that 
occasion, using no violence whatever to the plamtiff, which are the same 
trespasses in the introductory part of this plea mentioned, and whereof the 
plaintiff has complained agamst the defendants, and this the defendants are 
ready to verify, &c." 3d. '* That before and after the said time when, &c., 
one Mr. Radley was lawfully possessed of a certain hotel, and of a certain 
room or apartment therein, into which said room or apartment the plain- 
tiff, against the will of the said Mr. Radley, with force and arms, &c., 
endeavoured to enter, and would then have entered if they the defendants, 
as the servants of the said Mr. Radley, and by his command, had not 
resisted such entrance of tlie plaintiff mto the said room or apartment, 
wherefore they the said defendants, at the said time when, &c., being in 
the said room or apartment, did, as the servants of the said Mr. Radley, 
and by his command, and, in order to preserve the quiet possession thereof 
for the said Mr. Radley, resist and oppose the said entrance of the plaintiff 
into the said room or apartment, &c. Replication, de injuria. 

It appeared that the plaintiff had been a member of a society called 
''The Caledonian Society of London," which had for its objects the ex- 
tension of education in Scotland, and the preservation of the ancient 
Caledonian costume; and that, on the occasion of one of the dinners of 
the society, in the month of Ma^, 1843, the plaintiff insisted on a seat at a 
particular part of the room, which being refused to him, he made use of 
some menacing expressions towards one of the defendants, and as the 
plaintiff would not apologize for this when asked to do so in the month of 
August, it was resolved, at a meeting of the committee of the society, held 
on the 9th of November, 1843, that the ^plaintiff should cease to be rwogn 
considered as a member of the societv ; and this resolution of the *- 
committee was submitted to a general meeting of the society, held on the 
same day, at which fourteen members were present, and the resolution of 
the committee was confirmed by the votes of nine against five ; but no 
notice had been given that this matter was to be taken into consideration 
at this meeting of the society. It appeared that the subscriptions of the 
members of the society became payable on the 1st of November in each 
year; but the second rule of the society as to its ^' financial department," 
was as follows : — '< In order to secure a full attendance of members at the 
dress meetings, an annual subscription of one guinea shall be payable in 
the month of Mvember, to defray the expenses of the dinners which follow 
the meetings in November. Any members joining after the 30th of No- 
vember, and previous to the 24th of May, shall pay the sum of half-a-guinea 
as their subscription for the remainder of the season." There was no rule 
of the society as to the expulsion of its members ; but among their rules 
were the following : — 

'^ 4th. No member shall be qualified to ballot for a new member, or to 
vote on any occasion whatever until his subscription for the current year 
^e paid. 

'' 6th. The committee to have full power to discuss and determine on 
nil business connected with the society; but their proceedings to h$ 



2fi0 Innes v. Wylie. H. T. 1844. 

afterward*? subjected to the approval of the members at a general meet- 
ing. 

'' 7th. No business shall be proposed or decided upon at any general 
meeting of the society, excepting only the confirmation or rejection of the 
proceedings of the committee, and the election of new members. 

" 10th. Whenever occasion shall require, a special general meeting may- 
be held by order of the committee, not less than two days' notice of the 
same being given to the members of the society." 

It appeared that of the nine members of the society who voted on the 

•2611 ^^ of November for the confirmation of the •plaintiff's expulsion, 

^ only one of them had paid his subscription on the 1st of November, 

1843, but that the whole of the five who voted against it had paid their 

subscriptions on that dav. 

It further appeared that the plaintiff, on the 30th of November, 1843, 
went to a dinner of the society at Radley's Hotel, and was prevented by 
a policeman named Douglass, from entering the room ; and it was proved 
by the policeman that he acted by order of the defendants. 

It was objected on the part of the plaintiff that he was a member of the 
society on the 30th of November, 1843, and that the defendants were not 

i'ustified in excluding him from the dinner ; 1st, because no notice had 
een given that the subject of the plaintiff's expulsion would be taken into 
consideration at the general meeting of the society oh the 9th of Novem- 
ber; 2dly, that the plaintiff had not been called on to make any de- 
fence or show cause why he should not be expelled ; and 3dly, because, 
out of the nine members that voted on the 9th of November for the con- 
firmation of the vote of the committee for expelling the plaintiff, one only 
had paid his subscription due on the 1st of November, and the others, 
therefore, were not entitled to vote or exercise any of the rights of mem- 
bers ; and that the majority of good votes was therefore against the expul- 
sion. With respect to the alleged assault, the pohceman said, " the plain- 
tiff tried to push by me into the room, and I prevented him ;" but some of 
the other witnesses stated that the plaintiff tried to enter the room and was 
pushed back. 

Erk addressed the jury for the defendant. — There is no assault here. 
The policeman who must best know what was done, says that the plaintiff 
tried to push into the room and he prevented him, and preventing a per- 
son from pushing into a room is no assault ; the assault, if any, being 
rather on the other side. And even if there was an assault it was justi- 
•2621 ^^^^^* '^^ committee had come to a •vote that the plaintiff 
J should be no longer a member of the society, and that vote had 
been confirmed at the general meeting; and with respect to the votes of 
the eight persons who had not paid their subscriptions, I submit that by 
the rules they had the whole month of November to pay them, and they 
were not in default till afler the 30th, and were therefore members of the 
society on the 9th, 

Lord Denman, C. J., (in summing up.) — I am of opinion that where 
there is not any property in which all the members of a society have a joint 
interest, the majority may by resolution remove any one member. I think 
that in this instance the members of this society had that power, in case 
the plaintiff had misconducted himself. Then had he. done so ? On the 
facts of the case, as they appear in evidence, I thmk that he had, by using 
menacing language as to one of the other members. Then what was done r 
There was a resolution of the committee declaring that he had ceased to 
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be a member of the society ; but by the regulations of the society no reso- 
lution of a committee is valid unless it has been confirmed by the general 
body. There was a meeting of the general body, and this resolution of the 
committee was considered, and it was confirmed by a majority of nine to 
five ; but it further appears that all the five had paid up their subscriptions 
before the time when that meeting took place, but that only one of the nine 
had paid up his subscription at the time of that meeting. It is therefore 
contended tiiat the resolution of the committee cannot be considered as 
lawfully confirmed. However, it does not appear to me that that objec- 
tion is well-founded. The subscriptions are nominally due on the first of 
November, but not payable till the 30th, and I think that they cannot be 
considered in arrear before the 30th. So far the resolution would be 
valid ; but I think that it was rendered altogether invalid by the want of 
notice to Mr. Innes of the intention to remove him from the society. It is 
true he was once required to apologize, •which he refused to r*ocQ 
do ; but no notice was given to him that the subject of his removal ^ 
from the society was to be taken into consideration, nor was he called on 
to show why such a course should not be pursued. The society was, in 
my opinion, wrong in removing him without giving him distinct and posi- 
tive notice that he was to come and answer the charge that was made 
against him, and I hold that he should have been told what the charge 
was, and called on to answer it, and told that it was meant to remove him 
if he did not make his defence. No proceeding in the nature of a judi- 
cial proceeding can be valid unless the party charged is told that he is so 
chai^d, is called on to answer the charge, and is warned of the conse- 
quences of refusing to do so. As no such notice was ^ven here, I think 
that the removal is altogether a void act, and I am therefore of opinion that 
the plaintiff is still a member of the society. Being so, it appears that he 
went to one of its meetings on the 30th of November, 1843, and was then 
prevented, by a policeman acting under the orders of tiie defendants, from 
entering the room. You will say, whether, on the evidence, you think that 
the policeman committed an assault on the plaintiff, or was merely passive. 
If the policeman was entirely passive like a door or a wall put to prevent 
the plaintiff from entering the room, and simply obstructing the entrance 
of the plaintiff, no assault has been committed on the plaintiff, and your 
verdict will be for the defendant. The question is, did the policeman take 
any active measures to prevent the plaintiff from entering the room, or did 
he stand in the door-way passive, and not move at all. 

Verdict for the plaintiff, damages 40^. 

Plaity Pickering and Worlkdge^ for the plaintiff. 

Erie and F. V. Lee, for the defendant. 



•In the ensuing term, Erie moved for a new trial ; but the r»064 
court, after taking time to consider, refused a rule ; and Lord ^ 
Denmak, C. J., said, " Any society may undoubtedly make any rules by 
which the admission and expulsion of its members are to be regulated ; 
and the members must conform to, and cannot question, them. But 
where there are no directions on the subject contained in the rules, a party 
expelled may lawfully complain, that his expulsion has been effected con- 
trary to the general principles of law ; and a member is not to be expelled 
by vote, unless there be regular notice given to him, and an opportunity 
of Hft being heard. This has been the case here ; the plaintiff has been 
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expelled without being called on for his defence before the general meet* 
ing. This course was one which could not be legally adopted ; and the 
trespass sought to be justified by it must be considered as illegally com- 
mitted." 



TURPIN V. HEALD. 

Sembk, that on the trial of a cause a party ooght not to be allowed to go into evidence lo 
show why be conld not procure the attendance of a particular person as a witness, or 
to show what steps he has taken to procure such person's attendance at the trial. 

Assumpsit. — ^The first three counts of the declaration were on three 
policies of insurance ; the first of them being on the ship '^Thereza ;" the 
second, on her furniture ; and the third, on specie on board, llie decla- 
ration also contained counts for money had and received, and on an account 
stated. 

Pleas : — 1st, non-assumpsit ; 2d, a denial of the plaintifT's interest in the 
ship ; 3d, a denial of the interest in the specie ; 4th, that no specie was 
put on board ; 5th, that the ship was not lost by peril of the seas ; nor was 
the specie or furniture lost; 6th, that the ship was not sea- worthy ; 7th, 
that tlie policies were obtained by fraud and wilful concealment of materia] 
information ; 8th, that the loss was occasioned by the fraudulent and wilful 
and improper conduct of the plaintiff. 

*22f)51 ^^^ opened by Plattj for the plaintiff, that Mrs. Ralph, a 

-I daughter of the plaintiff, could give important evidence as to the 
putting of ue specie on board the " Thereza ;" but that she had not ar- 
rived from Hamburg, but was expected to arrive before the present trial 
was over. 

Mrs. Ralph not having arrived in time to be examined as a witnes^ for 
the plaintiff, Piatt proposed to call Mr. Brown, the clerk of the plaintiff's 
attorney, to prove what steps he had taken to procure the attendance of 
Mrs. Ralph at the present trial. 

Lord Denman, C. J. — I very much doubt whether this is evidence. If 
we are to examine into questions why particular witnesses are not here, 
where are we to stop ? I find this kind of examination was allowed in 
the Court of Common Pleas yesterday ;(a) but I have the greatest doubt 
about it ; indeed, if I were to allow this witness to be examined, the other 
side would very likely wish to go into evidence to show that the witness's 
attendance might have been easily procured. 

The witness was not examined. Verdict for the plaintiff. 

Platty E, JameSy and Lushy for the plaintiff. 

ThesigeTj and W. H. Watson, for the defendant. 

(a) In the case of Frazer, Esq. v. Bayky, Esq. 



•266] •JONES V. MORRELL. 

A. directed a police officer to take B. into custody on a charge of embezzlement, and the 
officer haying done so, the officer and A. went together to a box of B., and the officer, 
in the presence of A., searched the box, and took from it a sovereign '.^^HeU^ that, in 
an action by B. against A. for the trespass in opening of the box and taking the sot^ 
reign, proof of these facts was evidence to go to the jury of A.'s participation in the 
trespass. 

In an iction by B. against A. for false imprisonment, A. pleaded a justification, that R 
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kad been guilty of embezzlement B. and his witnesses having made the cnarge 
before a magistrate, depositions were taken in the bearing of B., and be made a state- 
ment in answer: — Held^ that, on the irial of the action for false imprisonment, these 
depositions, and the plaintiff's statement in answer, were receivable in evidence for 
the defendant, as being matters stated in the hearing of the plaintiff, to which he 
made an answer, but that the depositions were no proof of any fact therein stated. 

False imprisonment. — The first count of the declaration stated, that 
the defendant assaulted and imprisoned the plaintiff, and caused him to 
be taken to a station-house and to a police court ; 2d count, that the de- 
fendant opened a certain box of the plaintiff, and took from it a sovereign ; 
3d county for again imprisoning the plaintiff, and taking him to Reading. 

Pleas : — 1st, to the whole declaration, not guilty ; 2d, to the first count, 
that the plaintiff had been a servant of the defendant, and had received a 
sum of money, to wit, lOs. 6d.j by virtue of his employment as such ser- 
vant, and had feloniously embezzled the same, wherefore the defendant 
apprehended the plaintiff; 3d, a similar plea to the third count of the 
declaration. Replication, de injurid. 

It was opened by ErUy for the plaintiff, that the plaintiff had been the 
shopman of the defendant, who kept a bazaar at Reading, and that the 
plaintiff, having left the defendant's employ, and come to the house of his 
mother, in London, the defendant came thither with a police officer named 
Holland, to whom the defendant gave the plaintiff in custody, on a charge 
of having embezzled 10^. 6d, ; and the defendant and the officer then pro- 
ceeded up stairs at the house of the plaintiff's mother, and took from a 
box of the plaintiff a sovereign, which tlie plaintiff had never received 
back again ; and the plaintiff was then taken in custody to a station-house, 
and thence before Mr. Broughton, the magistrate, who, having heard what 
the defendant had to charge against the plaintiff, dismissed the case, and 
discharged the plaintiff from custody. However, as soon as the plaintiff 
had got outside the police court, the officer, Holland, by the direction of 
the defendant, retook the ^plaintiff, and conveyed him in custody, r*267 
by the Great Western Railway, to Reading, where he was taken ^ 
before the mayor, and obliged to put in bail ; and, on the defendant pre- 
ferring his charge against the plaintiff at the next borough sessions, at 
Readmg, the plaintiff was acquitted. 

It was proved by the police-officer Holland that he went with the de- 
fendant to the house of the plaintiff's mother, and, by the direction of the 
defendant, there apprehended the plaintiff on a charge of having embezzled 
10;. 6d. ; and that, having taken the plaintiff into custody, the defendant, 
the plaintiff, and himself proceeded up stairs at the house of the plaintifi''s 
mother, when, in the presence of the plaintiff and defendant, he (the officer) 
searched a box, which the plaintiff dien said was his, and took from it a 
sovereign, which he (the officer) afterwards delivered to the inspector of 
police at Reading. It further appeared, that the plaintiff was then taken 
m custody to a station-house in Robert-street, and thence before Mr. 
Broughton, the magistrate, at the police court in Worship-street, where, 
after hearing the defendant's statement, Mr. Broughton discharged the 
plaintiff. But it was further proved, that, as soon as the plaintiff had got 
outside the police court, the plaintiff was again' taken into custody by the 
officer Holland, by the direction of the defendant, and conveyed in cus- 
tody to Reading, where he was detained in custody till he put in bail. 

PlaUj for the defendant. — I submit that on this^ evidence the defendant 
is not liable for the taking of the sovereign. The defendant directs the 
officer to take the plaintiff into custody on a charge of embezzlement, and 
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the searching of the box, and the taking of the sovereign, were acts of the 
officer, for which the defendant is not hable. 

*2681 ^^^ Denman, C. J. — The defendant was present when *all 
•* this was done, and it is a question for the juiy whether they do not 
consider it all the act of the defendant. 

It was opened by Plattj for the defendant, that a French lady, named 
Orry, had, on the 13th of September, 1843, purchased a pair of snuffers 
and tray at the defendant's shop, and paid ten shillings for them, and that 
there being two books in the shop, one for the entry of cash received, 
and the other for goods sold on credit, there was an entry in the latter in 
the plaintiff's handwriting of '* Madame Orry, snuffers and tray, 10s. 6d.," 
written in pencil in the handwriting of the plaintiff, but scratched through 
with a pen ; and that when before the Mayor of Reading, when the charge 
was gone into, the plaintiff said, '* I submit that there is no '^ase against 
me." 

On the part of the defendant, Madame Orry was called, and she stated, 
that, on the 13th of September, 1843, she paid a half-sovereign for a pair 
of snuffers and tray.at the defendant's shop, but did not know to whom she 
had paid it. 

Plattj for the defendant, proposed to put in the depositions taken before 
William Blandy, Esq., the mayor of Reading, in the presence of the pre- 
sent plaintiff, when the present defendant and his witnesses were ex- 
amined on the charge of embezzlement, and the statement of the present 
plaintiff in answer to the charge. 

ErUy for the plaintiff. — I suomit that these depositions are not evidence. 
The present defendant, when he was making his charge before the magis- 
trate, stated what he chose, and he now seeks to make that evidence for 
himself in this action. What the plaintiff said is evidence, no doubt, but 
nothing more, except as in the case of Rex v. Johriy 7 C. &. P. 324, where 
an accused party adopted what was said by a witness in his deposition, 
*2691 ^"^ ^ ^^ effect, though not in words, ^repeated what the witness 
-' had said. Here we are told that the plaintiff only said, <* I sub- 
mit that there is no case against me," which is nothing like an adoption of 
all that the witnesses have said. And even at the trial at the assizes or 
sessions of the same matter, which is the subject of the charge, no part 
of the depositions is ever given in evidence, except the party's own state- 
ment, or something else that he adopts, and in eilect makes part of his 
statement. 

Piatt. — Here are certain statements made in the hearing of the plaintiff, 
to which he has the opportunity of making an answer, and to which he 
does make an answer. Now, whenever or wherever a statement is made 
to a party, and he makes an answer to it, both the statement made in his 
presence and his answer are receivable in evidence. What the effect of 
the evidence may be when given may much depend on what the party 
himself says. 

Lord Denman, C. J. — In criminal cases, we never receive more of the 
depositions than what is stated by the prisoner ; but here, it appears, that 
nil that is contained in the depositions was said in the presence of the 

flaintiff, and he is called upon to answer it, and he makes an answer to it. 
think that the depositions must be read, and the answer the plaintiff 
made to them ; but the depositions are not any evidence of the truth of 
that which is stated in them. 
Mr. Wells, the clerk of the Reading borough magistrates, proved thai 
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he took the depositions against the plaintiff on the charge of emoezzle- 
ment, and that the plaintiff and his solicitor were both present, and heard 
all that was said, and that the former, when asked if he had any thin^ to 
say in answer to the charge, said, '^ I submit that there is no case agam.Ht 
me ;" which statement was then taken down by him, (Mr. Wells,) and 
signed by the plaintiff. 

'*The depositions, and the above-mentioned statement of the rm^Q 
plaintiff, were read. *- 

It was proved, by the superintendent of police at Reading, that, at the 
time of the examination before the mayor of Reading, he delivered to the 
governor of the borough jail the sovereign he received from the officer 
Holland ; but no further evidence was given respecting it. 

Lord Denman, C. J., (in summing up.) — With respect to the taking of 
the sovereign, I think that that must be considered as the act of the de- 
fendant, as the officer would not have taken it from the box but for the 
charge made by the defendant, and it was taken by the officer in the de- 
fendant's presence. The plaintiff is therefore, I think, entitled to a verdict 
for that, and for no more than that, if you think that the defendant has 
made out his pleas of justification ; it bein^ incumbent on the defendant, 
on those pleas, to satisfy you that the plaintiff, while in his service, em- 
bezzled money he received on account of the defendant. This brings us 
to the main question in the cause, which is, whether the defendant has 
proved to your satisfaction, that the plaintiff was guilty of embezzlement. 
Upon that part of the case you have heard the evidence. I also thought 
it right that the depositions taken agamst the plaintiff ^ould be read, that 
jou should hear the answer that the plaintiff made to them. However, 
those depositions are, of themselves, no evidence whatever of the truth of 
any matter stated in them, except in so much as the present plaintiff mav 
have admitted them to be true by any thing that he himself has said. 
Now, all that he says, on hearing these depositions read, is, ^* I submit 
that there is no case a^inst me;'' an obsen^ation that does not appear to 
me at all to convey an idea that he admits all the statements to be correct, 
but rather puts it, that, ^* assuming everv thing to be as stated, it does not 
amount to a case against me.'* And I think, on reading the ^depo- r^^crri 
sitions, that the observation is well founded, and that, assuming *- 
every thing there stated to be true, they show no case of embezzlement 
against the plaintiff; bdeed, I think it is very possible that the observation 
was suggested to the plaintiff by his solicitor, who appears to have been 
present. 

Verdict for the plaintiff, damages £51 ; being £1 for the taking of 
the sovereign, and the residue for the imprisonment. 

Erie and CarringUm^ for the plaintiff. 

PlaU and PeUrsdorff'^ for the defendant. 
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871 LocKiER V. Paterson. E. T. 1844- 

SUtbigs at Westminster after Easter TenUy 1844. 

BEiX>&E LORD DENMAN, C. J. 



LOCKIER, Executrix of DANIEL LOCKIER v. PATERSON aDcT 

Another. 

4. had bis goods distrained on for rent, (no rent being doe,) and was obliged to pay a 
sum of 92. 13s. to procure the distress to be withdrawn. A. died, and his executrix 
brought trespass for the taking of the goods, and the declaration stated that the goods 
were detained till A. paid 9^ 13f., whereby his personal estate was diminished t-^BtUit 
that on this declaration the executrix could only recover damages to the amount of 
9/. I3«.; and umbU, that/the executrix could not have received any greater amount if 
the declaration had been in any other form. 

Trespass. — The declaration stated that the defendant^ in the lifetiine of 
Daniel Lodder, seized, took, and distrained certain goods and chattels q£ 
the said D. L., to wit, ten mahogany cigar boxes, [specifying the goods^] 
and detained them till the said D. L. was forced to pay divers sums 
,2721 amounting to 9/. 13s., ''whereby the personal estate *of the said 
-■ D. L. in his lifetime, and of the plaintiff as executrix as aforesaid 
since his decease, was and is greatly dimmished and injured, to wit, to the 
amount of JS50, and other wrongs to the said D. L. in his lifetime the 
defendant then did," &c. 

Plea, not guilty "by statute.*' 

It appeared from the evidence given on the part of die plaintiff that she 
was the widow and executrix of Daniel Lockier, and that the testator had 
rented a shop, a kitchen, and an attic of the defendant Paterson; and that, 
in the lifetime of the testator, the defendant Paterson bad distrained on the 
goods of the testator mentioned in the declaration for 9/. &s, for nine 
weeks' rent in arrear, which sum, together with 8s, for expenses, the tes- 
tator was obliged to pay to procure the distress to be withdrawn. On the 
part of the plamtiff it was contended that no rent was due, as the rent was 
payable quarterly. The defence was, that the rent was reserved weekly, 
and evidence was given with a view of showing that it was so. 

Platt^ for the plaintiff, in reply. — ^Upon the balance of evidence this ie 
clearly a quarterly holding, and the plaintiff is entitled to a verdict ; and as 
the plaintiff, as executrix, is entitled to bring this action instead of her 
husband, the testator, I apprehend that for the putting in of this wrongful 
distress you are not limited to giving a verdict for the mere sum paid to 
redeem the goods. 

Lord Denman, C. J. — The declaration merely states that the personal 
estate of the testator was diminbhed, and does not state any specia^ 
damage. 

Piatt, — If the action had been in trover, the sum paid might have been 
the measure of the damages, but it being in trespass, I should submit that 
ttjfjn-% the jury may give such ^damages as they think proper, on consider- 
^^"^J ation of the whole of the facts of the case.(a) 

(a) By the stat. 4 Edw. 3, c. 7, after reciting, that •* whereas in times past execntois 
have not had actions for trespasses done to their testators, as of the goods and chattels 
of the same testators carried away in their life, and so sach trespasses have hitherto 
remained nnpanished/' *'It is accorded, that the ezecators in snch cases shall have an 
action against the trespassers, to recover damages in like manner as they whose execa- 



1 CaRRINGTON & KiRWAN. 278 

Lord Denman, C. J., (in summing up.) — If the rent was reserved 
weekly, the defendants were cleal-ly entitled to *distrain ; but if the rm^A 
rent was payable quarterly, the plaintiff is entitled to recover in this ^ 
action. However, I am of opinion, that, if you find for the plaintiff, you 
can only give damages for the pecuniary amount of the loss to the testa- 
tor's estate, namelv, the sum of 9/. 13^., which was paid to obtain the pos- 
session of die goods. I think that no neater sum could be recovered in 
an action like the present, and I certainly think that no greater amount is 
recoverable on this declaration. Verdict for the plaintiff. 

Damages, 9/. 13s. 

Plait and Gunnings for the plaintiff. 

Jervis and Brctmwellj for the defendant. 

tors tbey be should have had if they were in life.*' This provision was extended to the 
executors of executors by the stat. 15 Edw. 3, c. 5 ; and it is laid down in Mr. Serjeant 
V^illiams's Saunders, (edit by Mr. Justice Patteson and Mr. E. V. Williams,) vol. 1, p. 
S17, n. (6), that, the stat. 4 Edw. 3 being a remedial law, it has always been expounded 
largely, and though it makes use of the word ** trespasses" only, has been extended to 
other cases within the intent of the statute. "Therefore, by an equitable construction 
of the statute, an executor or administrator shall now have the same actions for any 
injury done to the permmal at ate of the testator in his lifetime, whereby it has become 
IcM ben^kial to the executor, as the testator himself might have had, whatever the form 
of the action may be. Latch, 168 ; so that he may now have trespass or trover, 6 Rep. 
27, (a) RuuelTt cojc, Sir W. Jones, 174, action for a false return, 4 Mod. 403, WUHatm 
V. Cary, for an escape, 2 Ld. Raym. 973, Berwick v. Jndretet, debt on a judgment against 
an executor suggesting a devastavit, 1 Salk. 314, action for removing goods taken in 
execution before the testator (the landlord was paid a year's rent, L Str. 212, Palgrave 
V. Wmdhawt, and other actions of the like kind, K)r iojuries done to the personal estate 
of the testator in his lifetime.** But the statute of Edw. 3, does not extend to iojuries 
done to the person^ or to the freehold of the testator. But, with respect to iojuries to the 
real etiaU of amy perton deceoHdy committed in hia lifetime, and with respect to certam 
wrmig9 domt by a pert/m deceated to another in respect of his property real or pertonal, it is, 
by the siau 3 & 4 Will. 4, c. 42, s. 2, enacted, "that an action of trespass, or trespass on 
t^ case, as the case may be, may be maintained by the executors or administrators of 
any person deceased for any injury to the real estate of such person, committed in his 
lifetime, for which an action might have been maintained by such person, so as such 
injury shall have been committed within six calendar months before the death of such 
deceased person, and provided such action shall be brought within one year aAer the 
death of such person ; and the damages, when recovered, shall be part of the personal 
estate of such person ; and further, that an action of trespass, or trespass on the case, 
as the case may be, may be maintained against the executors or administrators of any 
person deceased, for any wrong committed by him in his lifetime to another in respect 
of his property, real or personal, so as such injury shall have been committed within 
six calendar months before such person's death, and so as such action shall be brought 
within six calendar months after such executors or administrators shall have taken upon 
tbemaelvea the administration of the estate and effects of such person ; and the damages 
lo be recovered in such action shall be payable in like order of administration as the 
simple contract debts of such person.** 



•Sittings at Westminster after Trinity 7mn, 1844. [*275 



BEFORE LORD DEMMAN, C. J. 



DAVIS V. LLOYD and OAers. 

In treapaaa for taking the plaintiflTa goods, with a plea of not possessed, it was pro« 
posed to show that the goods were not his, by showing, inter alia, that he was nof 
twenty-one. To show this, it was proved, that, by the custom of the law of the Jews, 
children are circumcised ca the eighth day from their birth, and that it was the duty 
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of the chief rabbi to perform this rite, aod make an entry of it in a book. It was pra 
posed to give in evidence the entry in this book of the plaintiflTs circumcision, the 
entry being in the handwriting of a chief rabbi, who was dead : — H*ld, that the entry 
was not receivable in evidence. 

Trespass for taking the goods of the plaintiff. — Pleas : — Ist, not guilty ; 
2(1, that the plaintiff was not possessed of the goods.(a) 

It was proved that the defendants had taken the goods in question, it 
being alleged by them that the goods did not belong to the plaintiff, but 
really belonged to his father, who had become banxrupt, and for whose 
assignees the defendants were acting : and in order to show that the goods 
were only colourably in the possession of the plaintiff, and not his property, 
it was proposed, on the part of the defendants, to show, that, at the time 
of the taking of the goods, the plaintiff was under the age of twenty-one ; 
and in order to show this, it was proved by the secretary to the Great 
Synagogue in Liondon, that, by the Jewish law, the custom is for a child 
to be circumcised on the eighth day after its birth ; and it was also proved 
by the secretary that it is the duty of the chief rabbi to perform that rite, 
and he also produced an entry in a book kept at that synagogue in the 
handwriting of Dr. Herschell, who at the time of the date of the entry was 
the chief rabbi. This entry showed that Dr. Herschell had performed the 
rite of circumcision in respect to the plaintiff; and this witness stated that 
it was the duty of Dr. Herschell, as chief rabbi, to make such entries, and 
that he was dead. 

♦2761 J^^i^i Peiersdoiffy and Wordstoarth^ for the plaintiff. — ^•ITiis entry 
■' cannot be received in evidence, it being no more receivable in 
evidence than a register of a Fleet marriage.(fr) In the Sussex Peerage 
case^ in the House of Lords, yesterday, it was held, that a declaration of a 
fact by a third person, which was not against his pecuniary interest, was 
not receivable in evidence. 

PUUty for the defendant. — This is an entry made by the chief rabbi in 
the course of his duty ; and the present case is not distinguishable, in 
principle, from the cases of Doe d. Patteshall v. Tuffordj 3 B. & Ad. 890, 
and Poole v. IHcas^ 1 Scott, 600.(c) 

Humfreyj on the same side. — As your lordship took part in the de- 
cision of the House of Lords, yesterday, in the case of the Sussex Peerage, 
may I ask, whether the house deciaed that, in every case in which a 
declaration of a third person is receivable in evidence, it must be against 
the pecuniary interest of the person making it ; or whether the house 
merely decided that, in all those cases in which, to make a declaration of 
a third person admissible, it is necessary that it should be against the 
interest of the party making it, that interest must be of a pecuniary nature. 

Lord Denman, C. J. — That case decided that, where a declaration of a 
third person is receivable in evidence, as being a declaration against his 
interest, that interest must be of a pecuniary nature.(d) 

(a) There was also a third plea, on which no question of law arose. 

(6) See the case of Dot d. Daviu v. Gatacrt, 8 C. & P. 578. 

(r) See, also, the case of Doe d. Haden v. Burton, 9 C. & P. 854. 

(d) In the case of the Sussex Peerage, (in the Honse of Lords, Jane 13, 184i,) it was 
proposed, on the part of the claimant. Sir Angastus D'Este, to give in evidence a de- 
claration of Mr. Gann, a deceased clerigyman, that he had married the Dake of Sussex 
and Lady Augusta Murray at Rome, in the year 1793, Mr. Ounn having declined to 
give evidence of the facts and circumstances of that marriage in a suit in Chancery to 
perpetuate testimouy, objecting to answer in these words :— ^^ I object to answer that 
interrogatory, lest my answer should subject me to penal consequences." 

Sir T. Wilde and Mr. Erie argued that this declaration of Mr. Gunn was receivable 
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*Humjfrey. — The declaration offered in evidence in the Sussex r«A77 
Peerage case^ being a declaration made by Mr. Gunn, that he had *- 
married th^ Duke of Sussex and Lady ^Au^sta Murray, was not rfto7fi 
a declaration made by him in the course of his duty ; and is, there- *- 
fore, quite distinguishable from the present entiy made by Dr. Herschell in 
the course of his duty, and as a part of his duty. 

Lord Denman, C. J., (having conferred with Patteson, J.)— I have 
conferred with my brother Patteson, and we think that the evidence is not 
receivable. 

The evidence was rejected. Verdict for the defendants. 

JervUy Petersdcrff^ and Wordsworth^ for the plaintiff. 

PUtU^ Humfreyy and E. JameSy for the defendants. 

in evidence, as being a declaration made by him against his interest, because, if he 
feared penal consequences from having performed the marriage ceremony, it was to his 
interest to say that he had not performed the marriage ceremony at all. The House of 
Lords held, that where, in order to render a declaration of a third person receivable in 
evidence, it must be a declaration against the interest of the party making it, that in- 
terest must be of a pecuniary nature; and Lord Lyndhurst, C^ said, that the House of 
Lords, in the year 1811, had, after consulting the judges, decided, in the case of the 
Berkeley Peerage, that the declaration of a deceased clergyman, that he had married 
the late Earl and the Countess of Berkeley, was not receivable in evidence. Mr. Gunn's 
declaration was therefore rejected. 

The point above mentioned by Lord Lyndhurst, C, as having been decided in the 
Berkeley Peerage, will not be found in 4 Camp. 401, as the only points there reported 
are those decided on the 13th of May, 1811 ; this point having been decided afterwards, 
viz., on the 8th of June, 1811 ; but, at page 655 of the Minutes of Evidence on the 
Berkeley Peerage case, which were printed in 1811, by order of the House of Lords, 
there is the following report of it:— 

"Die Sabbati, 8 Junii, 1811. 

''Then 8ir Samuel Romilly proposed to call Mrs. Tucker to prove declarations made 
by the late Mr. Hupsman, first, with respect to the legitimacy of the claimant; and, 
secondly, as to his having performed the ceremony of a marriage between the late Earl 
and the Countess of Berkeley. 

''The solicitor-general [Sir T. Plamer] and the attorney-general [Sir V. Gibbs] were 
heard in objection to the evidence. 

" Mr. Serjeant Best and Sir Samuel Romilly were heard in support of the evidence 
being received. 

" The attorney-general was heard in reply. 

"The counsel were directed to withdraw. 

" Then it was moved that the following question be put to the learned judges : — 

" ' Upon the trial of an ejectment, in which it became necessary to prove the legiti- 
macy of A. B., the plaintiff offered to give in evidence the declarations of a deceased 
clergyman, who was the domestic chaplain of A. B.'s reputed father, at the time of A. 
B.'s binh, that he had married the reputed father and the mother of A. B. io the parish 
church of which such chaplain was vicar, and declarations that A. B. was the legiti- 
mate son of his reputed father. According to the practice of the courts below, would 
snch declarations, as to the legitimacy of A. B., or the fact of marriage, be received in 
evidence!' 

"The same was agreed to, and ordered accordingly. 

"Then the Lord Chief Baron [Macdonald], having conferred with his brethren, deli- 
vered the unanimous opinion of the judges present, that such declarations as to the 
legitimacy of A. B., or as to the fact of marriage, could not be received in evidence. 

" Then it was moved to resolve, that the evidence proposed to be offered of such 
declarations of Mr. Hupsman ought not to be received. 

" The same was agreed to, and ordered accordingly. 

"The counsel were again called in, and informed by the Lord Walsingham, that it 
was the opinion of the committee, that the declarations of Mr. Hupsman proposed to 
be given in evidence on the part of the claimant ought not to be received. 
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•279] •DOE on the Demise of WILLIAM PETERS t;. HONOR BRAY 

PETERS. 

In ejectment by heir against devisee, the heir had girea the devisee notice to admi 
documents wanted to be given in evidenee, to show his title as heir. The devisee 
would not admit them, and the judge at chambers made the nsual order as to the 
costs of proving these docameots, whatever was the result of the caase. At the 
trial the devisee admitted the primd facie title of the heir, and the documents were 
not given in evidence. The defendant established the will, and had a verdict. The 
judge at the trial held that he could not certify that the documenu were proved to his 
satisfaction according to the role of Hilary Term, 3 Will. 4, No. 20, to entitle the 
heir to the costs of bringing witnesses to the trial to prove the documents. 

Ejectment to recover a house in the parish of St. George, Bloomsbuiy, 
and a house at Kilbum, in the county of Middlesex. 

The lessor of the plaintiff claimed the property as the heir of Mr. James 
Peters ; the defendant (who was Mr. James Peters's widow) claiming it as 
the devisee in fee under Mr. James Peteis's will. 

Piatt ^ for the defendant, admitted the primd facie title of the lessor of 
the plaintiff, as the heir of Mr. James Peters, and began.(a) 

Evidence was eiven of the due execution of the will of Mr. James 
Peters, by which ne devised all his real and personal property to the 
defendant ; 

And there was a Verdict for the defendant. 



S. Martin^ for the lessor of the plaintiff. — ^My client has been put to 
sreat expense in bringing witnesses to prove documents to show his title as 
heir. A notice to admit these documents was given, and the defendant 
refused to admit any of them ; and a learned judge made the usual order 
as to the costs of proving them, whatever the result of the present trial 
might be ; and now, to-day, after all the expense is incurred, the defendant 
admits the lessor of the plaintiff's title, as heir, and the documents are not 
wanted at all. 

*2801 ^^^ Denman, C. J. — If the lessor of the plaintiff has *been put 
-■ to the expense of bringiuff witnesses to prove documents, to show 
that he was the heir, he ought to nave those costs ; but I cannot certify to 
give them to him, as I cannot certify that the documents were proved to 
my satisfaction, because they have not been proved before me at all. 

No certificate was granted. 

S. Martin and F, V, Zee, for the plaintiff. 

Platty BarstoWy and D. Leahy ^ for the defendant. 

(a) 8ee the case of Dm d. LewU v. LewU, ante, p. ISS. 
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COURT OF EXCHEaUER. 



Firsi SUHng in Trinity Temij 1844. 

BEFORE BABON PABKE. 



TEBBUIT V. HOLT, Gent., one, &c. 

B. having obtained a judgment against F. and T., he, by H., his attorney, sned out con- 
current writs of ca. sa. into Loudon and Surrey. F. was taken on the former writ, 
and, on giving to H. a promissory note jointly with B. as his surety, was discharged. 
No notice of Uiis was given to the sheriff of Surrey, and he took T. on the other writ 
of ca. sa. In an action against H. for maliciously omitting to give notice to the 
sheriff of Surrey, that the judgment had been satisfied by the arrangement with F.— 
Hddf that, to support this action, the jury must be satisfied that there was malice; 
but that to constitute malice it was not necessary that H. should have acted from any 
spite or ill-will, or the like, but that, if he acted as he did from any indirect motive, 
such as to get the debt for his client from T., or to get more costs for himself, that 
would be malice for this purpose. Held^ also, that the mere fact of H. not giving 
notice to the sheriff of Surrey that the judgment had been satisfied was one from 
which alone the jury might infer malice; but that, if they thought that H. had been 
defrauded when he received the promissory note, or had taken it on a representation 
that the parties were solvent when they were not so, this would go to negative the 
malice. 

In an action for maliciously omitting to give notice to the sheriff that a judgment had 
been satisfied by another co-defendant, whereby the plaintiff was taken in execution 
aAer the judgment had been satisfied, the jury found for the plaintiff, with nominal 
damages. The judge would not certify, under the stat. S db 4 Vict c. 24, that the 
grievance was wilful and malicious, and would not receive affidavits either in sup- 
port or in opposition to the application. 

Cabe. — The declaration stated that one William Eales, on the 26th day 
of June, 1843, had obtained a judgment *in the Court of Common r*oQi 
Pleas against Charles Frazer, Samuel Terry, and the now plaintiff; ^ 
and that William Eales, on the 26th of June, 1843, sued out a writ of 
testum capias ad satisfaciendum on that judgment against Charles Frazer, 
directed to the sherifis of London, and delivered that writ to the sherifis 
of London ; and that William Eales, by the defendant, as his attorney, 
also sued out, on the 26th day of June, 1843, a writ of capias ad satisfa- 
dendum on the same judgment against Charles Frazer, Samuel Terry, a^d 
the now plaintiff, directea to the sheriff of Surrey ; that the two writs were 
concurrently in force at the same time, and that the sherifi& of London, on 
the 28tli day of June, 1843, took and arrested Charles Frazer on the first- 
mentioned writ, and detained him thereon, until William Eales, by the 
defendant, his attorney, caused Charles Frazer to be released, whereby the 
judgment became and was satisfied ; and that it thereupon became the 
duty of the defendant to ^ve notice to the sheriff of Surrey not to arrest 
the plaintiff on the writ directed to him, and to take proper precaution that 
the plaintiff might not be taken in execution on that writ : yet the defend- 
%nt, contriving, &c., '^ and not having then any reasonable or probable cause 
in that behalf, did not nor would give notice to the said sheriff of Surrey 
of the said arrest and discharge of the said Charles Frazer by the said 
sherifis of London, or give notice to the said sheriff of Surrey, or instruct 
hun not to execute the said writ so to him directed, or give notice to the 
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Elaintiff that the said writ, so directed to the said sheriff of Surrey, had 
een issued and was in force as aforesaid, or take other due or proper 
means, or care, or precaution to prevent the plaintiff from being arrested and 
taken in execution on the last-mentioned writ, but then wrongfuUy, carelessly, 
vexatiously, and maliciously neglected and refused so to do, althou^ a 
reasonable time for so doing elapsed after the said satisfaction of the said 
judgment, and before the arrest of the plaintiff hereinafter mentioned ;'' 
and by reason of the premises the plaintiff was arrested by the sheriff <^ 

•2821 "^^""^y ^^ ^^ ^^^^ °f September, 1843, by virtue *of the writ 
-■ directed to him, and detained until the 6th day of November, 1843, 
when he was discharged by a rule of the court of Common Pleas ; and 
thereby the plaintiff was obliged to incur expenses to obtain his dischar]^ ; 
and by means of the premises. Moss Joel, William Peck, &c., [nammg 
other persons,] were prevented from employing the plaintiff in his business 
as a house-agent and land-surveyor, (a)— Plea, not guilty. 

(a) The declaration was in the following form : — 

** That one William Bales, heretofore, to wit, on the S6th day of Jane, in the year of 
our Lord 1843, in the coart of our said lady the queen, before her jasticesof the Bench, 
at Westminster, in the county of Middlesex, by the consideration and judgment of the 
same court, recovered agaiust Charles Frazer, Samuel Terry, and the said now plaintiff^ 
a certain debt of, to wit, £30, and also dZ. lOs^ which in and by the said court were ad- 
judged to the said William Bales, and with his assent, for his damages, which he had 
sustained as well by occasion of the detaining of the said debt, as for his costs and 
charges by him about his suit in that behalf expended, whereof the said Charles Frazer, 
Samuel Terry, and the now plaintiff were convicted. And the plaintiff further saith, 
that the said William Bales, for having execution of the said judgment, and for no 
other cause of action or suit whatsoever, afterwards, to wit, on the said 36th day of June, 
in the year of our Lord 1843, sued and prosecuted out of the said court at Westminster 
aforesaid a certain writ of our said lady the queen, called a testatum capias ad satisfa- 
ciendum, upon the said judgment against the said Charles Frazer, directed to the sheriffs 
of London; by which said writ, our said lady the queen commanded the said sheriffs 
that they should take the said Charles Frazer, if he should be found in their bailiwick, 
and him safely keep, so that the said sheriffs might have his body before her said Ma- 
jesty*s justices at Westminster immediately aAer the execution of the said writ, to 
satisfy the said William Bales the debt and damages aforesaid, in form aforesaid rec<^ 
vered; and that the said* sheriffs should have there that writ; which said writ, after- 
wards and before the delivery thereof to the said sheriffs, to be executed as is hereinafter 
mentioned, to wit, on the day and year last aforesaid, was duly endorsed with a direction 
to the said sheriffs, requiring them to levy 19/. 8f. 6e^., l>esides interest, dec*; and which 
said writ, so endorsed as aforesaid, afterwards and t>efore the said return thereof, to wit, 
on the day and year aforesaid, was delivered to the said sheriffs of London, to wit, John 
Kinnersley Hooper and Jeremiah Pilcher, Esquires, then being the sheriffs of London, 
to be executed in due form of law. And the said William Bales, at the same time, to 
wit, on the said 26th day of June, in the year of our Lord 1843, by the said defendant, 
his said attorney in that l)ehalf, for having execution of the said judgment, and upon no 
other account, sued and prosecuted out of the said court of our lady the queen, before 
her justices of the bench at Westminster, upon the said judgment, a certain other writ 
of our lady, called a capias ad satisfaciendum, directed to the sheriff of Surrey ; by 
which said last-mentioned writ, our said lady the qaeen commanded the said sheriff of 
Surrey, that he should take Charles Frazer, Samuel Terry, and the said now plaintiff, 
if they should be found in his l>ailiwick, and them safely keep, so that the said sheriff 
might have their bodies before her majesty's justices at Westminster immediately after 
the execution of the said lastrmentioned writ, to satisfy the said William Bales the 
debt and damages aforesaid, in form aforesaid recovered ; and that the said sheriff should 
have there that writ ; which said last-mentioned writ, afterwards and before the delivery 
thereof to the said sheriff of Surrey, to be executed as is hereafter mentioned, to wit, on 
the said 26th day of June, in the year of our Lord 1843, was endorsed with a diivction 
to the said sheriff of Surrey to levy 19/. 9$, 6d^ besides, dec; and which said last-men- 
tioned writ, so endorsed as aforesaid, afterwards and before the said return thereof, to 
wit, on the said 26ih day of June, in the year of our Lord 1843, was delivered to Richard 
Sumner, Bsq., then being sheriff of the said county of Surrey, to be executed in due 
form of law. And the plaintiff in fact saith, that the said two writs so i^naed m afor» 
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*It was opened by Whaiekyj for the plaintifT, that, in the month r«283 
of May, 18^, a person named Eales had •recovered a judgment L^joa 
against a person named Frazer for a sum of 14/. 5s, 6d,j on which L ^^^ 

said were issued and were ia force concurrently at the same time, and for the same 
identical debt, demand, and cause of action. And the plaintiff further saith, that after- 
wards and before the committing of the grievances by the defendant hereinafter men- 
tioned, and before the return of the said first-mentioned writ, to wit, on the 28th day of 
June, in the year of our Lord 1843, John Kinoersley Hooper and Jeremiah Pilcher, 
Esqrs., then being sheriffs of London aforesaid, by virtue of the said first-mentioned 
writ, within the bailiwick of them the said sheriffs of London, took and arrested the 
said Charles Frazer by his body, and then, by virtue of the said writ, and of the said 
endorsement so made thereon as aforesaid, had and detained him in their custody in 
execution for the said sum of money so endorsed on the said first-mentioned writ as 
aforesaid, besides interest, &c., and kept and detained him in their custody from thence 
until the said William Eales, by and through the said defendant, bis attorney in that 
behalf, afterwards, to wit, on the 11th day of September, in the year of our Lord 1843, 
released and caused the said Charles Frazer to be released and discharged out of cus- 
tody, in full satisfaction and discharge of the said judgment against the said Charles 
Frazer, Samuel Terry, and the now plaintiff, as aforesaid, whereby the said judgment 
became and was satisfied; of all which said several premises he the defendant then 
had doe notice. And the plaintiff further saith, that it thereupon then became and was 
the duty of the defendant to give notice of the premises to the said sheriff of Surrey, 
and instruct him not to arrest him the said plaintiff upon the said writ so directed to 
the said sheriff of Surrey as aforesaid, and to take due and proper precaution that the 
plaintiff might not be arrested or taken in execution upon the said last-mentioned writ ; 
and the defendant could and might and ought to have prevented the plaintiff from being 
taken in execution for the said cause of action : yet the defendant, well knowing the 
premises, but contriving, and wilfully and maliciously intending, to injure the plaintiff, 
and to vex, harass, oppress, impoverish, and min him, and to put him to great expense 
of moneys, and not having then any reasonable or probable cause in that behalf, did 
not nor would give notice to the said sheriff of Surrey of the said arrest and discharge 
of the said Charles Frazer by the said sheriffs of London, or give notice to the said 
sheriff of Surrey, or instruct him not to execute the said writ so to him directed, or 
give notice to the plaintiff that the said writ so directed to the said sheriff of Surrey 
had been issued and was in force as aforesaid, or take other due or proper means, or 
care, or precaution, to prevent the plaintiff from being arreste<l and taken in execution 
on the last-mentioned writ, but then wrongfully, carelessly, vexaiiously, and maliciously 
neglected and refused so to do, although a reasonable time for so doing elapsed after 
the said satisfaction of the said judgment, and before the ari*est of the plaintiff herein- 
after mentioned, and, by reason of the several premises, he, the plaintiff, was after- 
wards, and after the said judgment had been and was so satisfied as aforesaid, and 
before the commencement of this suit, to wit, on the 14th day of September, in the year 
of our Lord 1843, and within the bailiwick of the said sheriff of Surrey, arrested and 
taken in execution by such sheriff upon and by virtue of the said writ to him directed, 
according to the exigency thereof, and was thereupon imprisoned and kept and detained 
in prison for a long time, to wit, until and upon the 6th day of November, in the year 
of our Lord 1843, when the said plaintiff was, by a certain rule of the said court of 
Common Pleas, ordered to be and was discharged from and ont of the said custody of 
the said sheriff of Surrey, and thereby the plaintiff was forced and obliged to, and did 
necessarily incur, divers expenses of moneys, to wit, to the amount of j£50, in and 
about the obtaining his discharge from the said imprisonment ; and, by means of the 
said premises, he, the plaintiff, during his said imprisonment, suffered great pains and 
anxiety of body and mind, and was prevented from transacting his necessary affairs 
and business by him during that time to be performed and transacted; and also, by 
means of the premises. Moss Joel, William Peck, George King, Joseph Pizey, and David 
Kennedy, respectively, were hindered and prevented from employing the said plaintiff 
in the way of his trade and business of a house-agent and land-surveyor, and as they 
otherwise might and would have done but for the said imprisonment of the plaintiff; 
and thereby the plaintiff lost the connection of the said last-mentioned persons, and 
divers gains and profits which he might and would have derived and acquired from so 
being employed by them as aforesaid, to a large amOunt, to wit, to the sum of £40 ; and 
the plaintiff was and is otherwise injured and damnified^o the damage of the plaintiff 
of X500 ; and therefore he brings his suit,'' dec 

In the case of Page v. Wipltf 3 East, 314, the declaration contained a count which 
stated that a writ had been issued against the plaintiff at the suit of the defendant to 
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*2851 ^^^^ "^^ taken in ^execution, and was in Whitecross-street 
•ofi^i P^^^^' ^^'^ ^^^y ^^ ^^ ^^ of June, 1843, Eales, the plaintiff in 
^^J that action, (ttie ^present defendant being his attorney,) consented 
to discharge Frazer on a warrant of attorney being jgiven to him by Fra- 
zer, a person named Terry, and the present plaintiff, to confess a judg- 
ment for j830, with a defeasance which stated the warrant of attorney to 
be given to secure 14/. 6^. 6e/., payable 2/. 12s. 6d. on the 21st of June, 
and £1 on the 14th day of each month afterwards ; and that, default being 
made in payment of the first instalment, the present defendant, as the at- 
torney of Eales, entered up judgment, and sued out two writs of capias ad 

take the plaintiff; and that, before his arrest on that writ, the plaintiff had discharged 
the cause of action to the defendant, by reason whereof it became the duty of the de- 
fendant ** to prevent the plaintiff, and he the defendant ought to have prevented the 
plaintiff, from being arrested :" yet that the defendant ** did not iu any manner prevent 
the plaintiff from being arrested," *' bat suffered and permitted him to be arrested.'* On 
this count there was a verdict for the plaintiff; and it was objected, in arrest of judg* 
ment, that this count was insuAlcient in not alleging malice in the defendant; and il 
was contended, that ** no such action will lie for a mere non-feasauice, but only on 
malice alleged and proved.** The Court of King's Bench arrested the judgment, and 
Lord EUenborongh said, ''Nothing wilful is alleged to have been done by the defendant, 
but only that he tufftred and pamdUed the plaintiff to be arrested. Nothing is stated to 
show that this was done by way of vexation or oppression, but a mere non-feasance." 
In the case of Crozer v. PiUing and Moon, 6 J), i E, IS9, where a defendant, being 
taken in execution under a ca. sa., had tendered the debt and costs to the plaintiffs 
attorney, and required him to sign his discharge, which he refused to do until he 
bad been paid an independent collateral demand for costs of opposing the defendant 
in the Insolvent Debtor's Court ; and when, on the plaintiff in the original action 
being applied to, he referred to his attorney ; it was held, that the plaintiff and his 
attorney were liable to an action on the case for such refusal: and it was held by 
Mr. Justice Bayley, at the trial, (malice being alleged in the declaration,) that, as 
there was no foundation for refasing the plaintiff's discharge, the refusal mast be 
taken to be wrongful, and it was for the jury to determine whether it was not done 
maliciously ; and, on motion to enter a nonsuit, the court refused a rule, and heldt 
that the attorney on the record was the proper person to whom the debt and costs 
ought to be paid : and Mr. Justice Liitledale said, ** It must be presumed here that the 
refusal was malicious, inasmuch as the defendants had no right to detain the plaintiff 
in custody until be satisfied the costs incurred in the Insolvent Debtor's CourL" 

In the case of Lewit v. Morru and Robertg, 8 C. dc M. 712, two concurrent writs of 
ea. sa. were issued into the counties of Anglesea and Carnarvon by the defendant, 
Roberts, as the attorney of the other defendant, who was plaintiff in a former action 
against the present plaintiff. Both writs were returnable on the 8d of November, 
and the plaintiff was arrested on the 1st of November on the writ issued into the 
county of Anglesea ; but the sheriff of that county, on being paid the debt and costs, 
discharged the present plaintiff out of his custody, without the knowledge or sanction 
of the plaintiff in the original action, or his attorney, and without any authority from 
either. After his discharge from that arrest, the present plaintiff went into the county 
of Carnarvon, and was again arrested on the following day upon the ca. sa. issued 
into the latter county, and was detained in custody about twelve days. A notice was 
sent to the defendant Roberts's office, on the Sd of November, that the present plaintiff 
had been arrested, and had paid the debt and costs to the sheriff of Anglesea, but the 
defendant Roberts was then from home. On the 9th of November, the defendant Roberts 
was again applied to by the under-sheriff of Carnarvonshire, but refused to authorize 
the present plaintiff's discharge, unless the debt and costs were paid into his hands. Some 
days after, the amount of the debt and costs, having been obtained from the sheriff of 
Anglesea, was paid to the defendant Roberts, and be thereupon gave an order for the 
discharge of the present plaintiff; and the present action being brought by the present 
plaintiff against the defendant Morris, the plaintiff in the original action, and against 
the defendant Roberts, as his attorney therein, for wilfully and maliciously neglecting 
*o inform and give notice to the sheriff of Carnarvonshire that the present plaintiff had 
been before arrested in the county of Anglesea, and the judgment satisfied, it was held 
that malice was essential to the action, and thai the existence of malice was a question 
for the jury; and that they having negatived malice, and found thereupon for the de- 
fBndants, their finding was hghu 
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^satisfaciendum on diat judgment, the one into London, and the rmoftr 
oflier into Surrey. On the former of these writs Frazer was taken ^ 
on the 28th of June, and remained in Whitecro6s*8treet prison until the 
1 1th of September following, when die present defendant, as the attorney 
of Eales, consented to his discharge, on receiving the promissory note of 
Frazer and a person named Brettargh for the sum of 21/. 9;., dated the 
11th of September, 1843, payable four months after date. Upon the 
taking of this note, and the release of Frazer, the judgment became satis- 
fied as to Terry and the present plaintiff, and it became the duty of the 
defendant, as the attorney of the original plaintiff, to give notice to the 
sheriff of Surrey not to take the present plaintiff on the other writ ; but, in- 
stead of &at, on the present plaintiff being taken in execution on that writ, 
on the 14th of September, the defendant, on being applied to, would not 
allow him to be discharged, and he remained in custody till the 7th of 
November, when he was discharged by a rule of the Court of Common 
Pleas. 

It was i>Toved that the present plaintiff was taken on the writ of capias 
ad satisfaciendum directed to the sheriff of Surrey, on the 14th of Septem- 
ber, and remained in custody on it till the 7th of November, and that, on 
the present defendant being applied to, soon after the present plaintiff was 
taken into custody, to consent to his dischai^, he refused to do so. 

The promissory note given by Frazer and Srettarsh was put in and read. 
It was a joint and several promissory note, dated Uie 1 1th of September, 
1843, for 21/. 9s., payable four months after date. It was produced by 
the defendant under a notice to produce, and appeared to have not been 
paid when due.. 

E. Jamesy for die defendant. — I submit that the plaintiff must be non- 
suited. This is a mere non-feasance by the defendant as an attorney. 
He consents to the discharge of one of three co-defendants, which, in point 
of law, ^discharges the judgment as to all, and he then omits to give r«ooQ 
notice to the sheriff of Surrey not to execute a writ which he had ^ 
against the other two defendants, and one of them is taken. In this case, 
it is essential that malice should be proved, but there is not the slightest 
evidence of it ftirther than the arrest of the present plaintiff. It was a mere 
non-feasance in Mr. Holt, in not giving notice to die sheriff of Surrey that 
a person who was a co-defendant with the present plaintiff had been dis- 
charged. 

Parke, B. — To support this action there must be malice, and want of 
probable cause, but I think the case must go to the Juiy. 

E. James addressed the jury for the defendant, and submitted that there 
was no evidence, at all of any malice in the defendant, and that the fact of 
the promissory note not being paid when due ^owed that the present 
defendant had been imposed upon when he took it, and that the present 
defendant thought he was taking a note which would be paid when due, 
whereas, in fact, he was taking a note that was really not worth the stamp, 
or even the paper on which it was written. 

Parke, B., (in summing up.)— This is an action for wilfully and mali- 
ciously neglecting to countermand an execution against the defendant after 
the debt and costs had been previously compromised on the arrest of an- 
other person in the city of London. The declaration states that a person 
named Eales, having recovered a judgment against the present plaintiff, 
and two persons named Frazer and Terry, two writs of capias aa satisfa- 
ciendum were sued out on that judgment, the one into London, and the 
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other into Surrey; that Frazer having been taken on the former writ, he wai^ 
by the defendant, as attorney of Eales, discharged ; and that it was the 
duty of the defendant to have given notice of this to the sheriff of Surrey, 
«QgQ-| and ^instructed him not to arrest the plaintiff, and that the de« 
-I fendant, maliciously and without probable cause, did not nor would 
give such notice and so instruct the sheriff of Surrey, by reason whereof 
Sie plaintiff was arrested by the sheriff of Surrey, and detained in cus- 
tody from the 14th of September to the 6th of November, when he was 
discharged by the Court of Common Pleas. Now I consider the law to 
be, that, if a plaintiff or his attorney has received the debt and costs, in a 
case where the debtor had been taken in execution, it is the duty of the 
plaintiff or his attorney to discharge him ; and so, if he tenders the amount. 
It is the duty of the execution-creditor, or his attorney, to discharge him, 
and the omission so to do is prirn^ facie evidence of malice. The law 
also is, that, if the debt and costs are paid or satisfied, the judgment is at 
an end ; and if the judgment be against several, the execution-creditor's 
discharging one of them out of custody who has been taken in execution 
discharges all of them. It appears here that the defendant, on the 9th of 
September, took the promissory note of Frazer and another person, payable 
four months after date, for the amount of the debt and costs. This note 
was a payment of the debt and costs, and was, in point of law, a satisfac- 
tion of the judgment as to all the three original defendants. And, prima 
facie, it is to be considered the duty of Mr. Holt, the present defendant, 
to have given some directions to the sheriff of Surrey not to proceed fur- 
ther against the present plaintiff on the writ which was in his hands ; and 
it has been held that an 'omission by an attorney to do so is prima facie 
evidence of malice. But you must not find for the plaintiff, unless you 
are satisfied that the defendant was actuated bv what in law is termed 
malice ; but by the term malice, I do not mean ill-will, or revenge, or the 
like, but any indirect motive, such as an intention to get more costs for 
himself from the present plaintiff and the other original defendants, or the 

^2901 ^^^^S ^^ *S^^ ^^ ^^^^ ^^^ ^^^ client from some of these persons be- 
-l sides Frazer. Still, by this prima facie evidence of malice, Mr. 
Holt is called on to give some explanation, but he does not appear to give 
any that is very satisfactory. His counsel certainly has suggested that the 
note was not paid when due, and that it was a fraud upon nim. Now, if 
the parties to this note had represented themselves to be solvent, when, in 
fact, they were not so ; or if any other fraud had been committed on Mr. 
Holt, on the giving of this note, that would entitle him to verdict ; but 
there is no evidence of this, except the mere fact, that the note is not paid 
when due. With respect to the time the plaintiff remained in prison, I 
ou^t to tell you that he might have procured his discharge by applying 
to a judge at chambers immediately after he knew that the defendant had 
taken this note from Frazer. If the defendant has not satisfactorily ex- 
plained the matter to you, by showing you some good reason why he did 
not countermand this writ, I think that you ought to find for the plaintiff; 
but if you think that Mr. Holt, when the note was given to him, thought 
that it was a good note, when, in truth, it was really a fraud on him, you 
ought to find a verdict for the defendant. 

Verdict for the plaintiff. 
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Whatelef/j for the plaintifT, applied to the learned baron to certify, under 
the Stat. 3 & 4 Vict. c. 24, that the grievance was wilful and malicious.(a) 

E, JameSy for the defendant. — I hope that your lordship will allow the 
defendant to put in an affidavit to show how the matter really arose. 

• Whaieky, — I hope that your lordship will allow me to put in rmnai 
affidavits. L ^^^ 

Parke, B.^-I decline to certify, and I shall not receive affidavits. 

Whateley and Petersdorff^ for the plaintiff. 

E. Jamesy for the defendant. 

(a) See the case of Fotier v. Pointer, 9 C. & P. 718 ; and the case of Swinton v, Swin' 
dftf»post 



Second Silting at Westminster in Trinity Term^ 1844. 

BEFOBE MB. BABON PABKE. 



WILSON t;. MAGNAY, Esq., and Another, Sheriff of Middlesex. 

In an action against the sheriff for not taking a defendant on a ca. sa., the sherifTs offi- 
cer to whom the warrant has been granted on the ca. sa. is a competent witness 
for the defendant, under the stat. 6^7 Vict. c. 85. 

Case against the defendants, as sheriff of Middlesex, for not arresting 
a person named Lee, on a writ of capias ad satisfaciendum, sued out 
against him at the suit of the plaintiff. — Plea, not guilty.(a) 

On the part of the defendants, a sheriff^s officer, named Walter, was 
called. He stated on the voir dire, that he was the officer to whom the 
warrant on the writ of capias ad satisfaciendum had been granted by the 
defendants ; he stated that he had given the usual bond to uie sheriff, but 
that he had not instructed or employed the attorney for the defendants in 
this case. 

Humfrey and Wordsworthy for the plaintiff. — He is not •a com- r^ooo 
petent witness ; he is the real defendant, and he must repay the ^ 
sheriff every thing that is incurred in this action. 

Jervis and C.K, Kennedy^ for the defendants. — This witness is ren- 
dered competent by the stat. 6 & 7 Vict. c. 85, s. 1,(6) which entirely 

(a) There were other pleas, in which no point of law arose. 

(6) By which it is enacted, '"That no person offered as a witness shall hereafter be 
tfxcladed by reason of incapacity from crime or interest from giving evidence, either in 
person or by deposition, according to the practice of the court, on the trial of any issue 
joined, or of any matter or question, or on any inquiry arising in any suit, action, or 
proceeding, civil, or criminal, in any court, or before any judge, jury, sheriff, coroner, 
magistrate, officer, or person having, by law or by consent of parties, authority to hear, 
receive, and examine evidence ; but that every person so offered may and shall be ad- 
mitted to give evidence on oath, or solemn affirmation in those cases wherein affirma- 
tion is by law receivable, notwithstanding that such person may or shall have an inte- 
rest in the matter in question, or in the event of the trial of any issue, matter, question, 
or injury, or of the suit, action, or proceeding in which he is offered as a witness, and 
notwithstanding that such person offered as a witness may have been previously con- 
victed of any crime or offence: Provided that this act shall not render competent any 
party to any suit, action, or proceeding individually named in the record, or any lessor 
of the plaintiff or tenant of premises sought to be recovered in ejectment, or the land- 
lord or other person in whose right any defendant in replevin may make cognisance, 
or any person in whose immediate and individual behalf any action may be brought or 
defended, either wholly or in part, or the husband or wife of such persona respectively; 
provided also, that this act shall not repeal any provision in a certain act passed in the 
session of Parliament holden in the seventh year of the reign of his late majesty, and 
in the first year of the reign of her present majesty, intituled ' An Act for the Amend- 

p2 
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puts an end to the objection that the witness is interested in the event of 
the suit. 

mnQoi *Humfrep. — The statute does not render competent ^^ any per- 
^ son in whose immediate and individual behalf any action may be 
brought or defended, either wholly or in part." Here the action is sub- 
stantially defended for the officer. 

Parke, B. — I think that he is a competent witness. 

The witness was examined. Verdict for the plaintiflr.(a) 

Humfrey and Wordsworth^ for the plaintiff. 

Jervis and C. JR. Kennedy^ for the defendants. 

ment of the laws with respect to Wills :' Provided that in courts of equity any defend- 
ant to any cause pending in any snch court may he examined as a witness on the be- 
half of the plaintiff or of any co-defendant in any snch cause, saving just exceptions; 
and that any interest which snch defendant so to be examined may have in the matters 
or any of the matters in question in the cause shall not be deemed a juat exception to 
the testimony of such defendant, but shall only be considered as affecting or tending to 
affect the credit of such defendant as a witness.** 
(a) See the next case. 



COURT OF aUEEN'S BENCH. 

SiUingi at Wtstmimter aJUr TVmiry Term^ 1844. 
BBnma xn. jvsticb wiabtxav. 

WHEELER V. SENIOR, Esq. 

In an action against a sheriff for not taking a defendant on a ca. sa., the sheriff's officer 
to whom the warrant has been granted on the ca. sa. is a competent witness for the 
defendant, and is not a person ** in whose immediate and individual behalf** the ac- 
tion is defended, so as to come within the proviso in sect. 1 of the stat 6 & 7 Vict c 8A> 

Cask against the defendant as the late sheriff of Buckinghamshire, for not arresting 
John Holland, the elder, on a writ of capias ad satisfaciendum sued out against him at 
the suit of the plaintiff. 

Pleas '.^•l St, not guilty; Sd, that the writ was not delivered to the defendant aa she- 
riff; 3d, that the defendant could not have taken John Holland, the elder, as in the 
declaration alleged. 

On the part of the defendant, John Oibbs, a sheriff's officer, was called. He stated 
on the voir dire, that he was the officer to whom the warrant had been granted on the 
writ of ca. sa., and that he had given the usual bond to the sheriff, but that he did not 
defend the present action. 

* PUutf for the pkiintiff«— I submit that this witness cannot be examined. He, 
*294] having given a bond to the sheriff, is in reality the defendant in this action. 

W. H, Watmm^ for the defendant.— This witness has no immediate interest 
in this action. If any action should be brought against him on his bond, the record in 
the present action would not be evidence of negligence, but merely as to the damages. 
There is no doubt that this witness ia an interested witness, but he ia nothing more than 
interested, and by the stat. 6 & 7 Vict c. 66, no person who ia offered aa a witness ia 
now to be rejected on the ground of either interest or crime. The witness has not even 
an immediate interest in the result of this trial. If a person is immediately liable, he 
is no doubt incompetent ; but if he can only be made liable by anoUier action being 
brought against him, he is not, since the statute, disqualified as a witness. 

P/a//.^The statute contains a proviso, ''that this act shall not render competent 
any person on whose immediate and individual behalf any action may be either 
brought or defended, either wholly or in pan." Here die action is in reality defended 
for this witness. 

WieaTVAir, J^— I consider that this is not for the immediate benefit of the witneaa,ai 
he could only be made liable through the medium of another action. 

The witness was examined. Verdict for the plaintiff, damages jSlS<l.(a) 

Plan and GMtmiig, for the plaintiff. 

~^* IL Wklmm and John Oraift for the defendant. 

(a) See the preceding ease. 
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WAKWICK ASSIZES. 

(Crown Side.) 

BEFORE BARON GORHET. 



REGINA V. BENJAMIN BANNEN. 

A. was indicted as a principal for feloniously making a die which wonid impress the 
resemblance of the obrerse side of a shilling. A. had gone to a die-sinker and ordered 
four dies of the size of a shilling to be made, stating them to be for two whist dobs. 
One die was to be exactly like the obverse side of a shilling, another with an inscrip- 
tion, a third exactly like the reverse side of a shilling, and the fourth with an iuscrip- 
tion. Before making them, the die-sinker communicated with the officers of the oint, 
who directed him to execute the prisoner's order, which he did, ihc prisoner having 
desired him to make the first and third before he made the other two dies, which he 
did, and from these counterfeit shillings could be coined i^^Hdd, that A. was rightly 
indicted for the felony as a principaL 

Indictment on the stat. 2 Will. 4, c. 34, s. 10. — The 1st count of the 
indictment charged the prisoner with feloniously making a die which would 
impress the figure, stamp and resemblance of the obverse side of a shil* 
lin^ ; 2d count, for beginning to make such a die ; 3d cotmt, for feloniously 
msSing a die which was intended to impress the figure, stamp, and ap- 
parent resemblance of a shilling. 

It was proved by Mr. Charles Frederick Carter, a die-sinker at Birming- 
ham, that the prisoner applied to him to sink dies for counters for two whist 
clubs, one at Exeter and the other at Blandford, stating that it was their 
practice to play with counters with one side resembling coins, and diat 
they wished to have counters stamped by dies to be made in pursuance 
of the following written directions : — 

" Four dies for whist counters, obverse head of Queen •Victoria r^oog 
as in the shilling coin. Reverse, Blandford Whist Club, esta- ^ 
blished, 1800. Obverse, the shilling, as in coin, with wreath, &c. Re- 
verse, Exeter Whist Club, establishecf in 1800. The obverse to be as much 
a fac simli as can be. The letters on the reverse to vary in size. All the 
dies to be of the same size and fit either collar." 

When Mr. Carter considered these directions, it occurred to him diat 
fliere was something veiy suspicious in them, and he applied to the ag^nt 
of the mint at Birmingham, and communicated the order to him. The 

Srent sent to the officers of the mint in London for instructions, and Mr. 
arter was by them directed to execute the prisoner's order. He pro- 
ceeded, and a lon^ correspondence took place on account of the work not 
being executed within the time expected. In the course of the corre- 
spondence the prisoner desired to have the obverse of one of the pieces 
and the obverse of the other finished first, and they were so. When they 
were finished they formed the dies for the coining of a diilling; and an 
impression made by the dies was produced in court. 

Adams y Sent., for the prisoner, objected that the prisoner could not be 
convicted, as be had not himself done any thing in the construction of the 
dies, and that he was not answerable in this form of charge for the act of 
Carter. That Carter having acted under the instructions of the mint, no 
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felony M^hatever had been committed, and that the prisoner should have 
been indicted for a misdemeanor in exciting Carter to commit a felony. 

GuRNEY, B. — I shall reserve the case for the consideration of the judges. 

Verdict, Guilty. 

Waddington and Mellor^ for the prosecution. 

Mamsy Serjt., and Whitehursty for the prisoner. 



*2971 *^^^^^^ ^^^ Denman, C. J. ; Tindal, C. J. ; Pollock, C. B. ; 
•I Parke, B. ; Alderson, B. ; Patteson, J. ; Gurney, B. ; Wil- 
liams, J. ; Coltman, J. ; Erskine, J. ; Rolfs, B. ; Wightman, J. ; 

AND CrESSWELL, J. 

WkUehursty for the prisoner. — By the stat. 2 Will. 4, c. 34, s. 10, it is 
enacted, ^^ That, if any person shall knowingly and without lawful au- 
thority (the proof of which authority shall lie on the party accused) make 
or mend, or begin or proceed to make or mend, or buy or sell, or shall 
knowingly and without lawful excuse (the proof of which excuse shall lie 
on the party accused) have in his custody or possession any puncheon, 
sounter-puncheon, matrix, stamp, die, pattern, or mould, in or upon which 
there shall be made or impressed, or which will make or impress, or which 
shall be intended to make or impress, the figure, stamp, or apparent re- 
semblance of both or either of the sides of any of the kmg's current gold 
or silver coin, or any part or parts of both or either of such sides," every 
such offender shall be guilty of felony, and transported for life or for any 
term not less than seven years, or imprisoned for an^ term not exceeding 
four years. It must in this case be taken that the prisoner intended these 
dies to coin counterfeit shillings; but it appears, that, before Mr. Carter 
did any thing towards the making of the dies, he applied to the officers of 
the mint, and, after getting their sanction, that he made the dies. The 
offence is, the knowingly and without lawful authority making the die. 
Here, no person has without lawful authority either made or begun to make 
any die. The only person who did make the dies is Mr. Carter, and he 
had authority. 

Lord Denman, C. J. — What was his authority ? 

Wkitehurst — That which he had from the officers of the mint. But I 
would put it thus — The officers of the mint either could give authority, or 
♦2981 *^®y could not. If thej' •could give authority, Mr. Carter had it : 
J if they could not, Mr. Carter made the die without lawful authority, 
and he must be presumed to know the law ; and it is also clear that he did 
know it, and then he is guilty of the principal felony, and the prisoner was 
only an accessary before the fact. And if no felonv was committed in the 
making of these dies, the prisoner is not guilty of felony even as an ac- 
cessaiy. A person cannot be convicted of felony as a principal unless he 
commit it himself, or cause the commission of it by some ignorant agent ; 
as, when an ignorant agent utters a forged note, not knowing it to be 
forged, or when a person mixes poison in a bowl and gives it to a servant 
to carry to his master, and the servant does so, and the master takes the 
poison and is killed : there the person who procured the uttering of the 
note, and the person who mixed die poison, would be the principals ; but 
if, in the latter case, the servant knew the contents of the poisoned bowl, 
he would be the principal, and the person who mixed the poison would be 
the accessary. It is impossible to suppose that Mr. Carter did not know 
that the prisoner had no authority to order these dies, because he If^arot 
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that firom the mint, before he made them, and yet be makes them : he is 
therefore in the same situation as the servant who knows of the poison in 
the bowl. However, I should rather submit, that, in this case, there wan 
no felony committed by any one, as the mint officers authorized the making 
of the dies. If A tells B to go into a third man's close, and before doin^ 
so B tells the third man, and the third man says, *^ You may go there, 
and B does so, this would not make A guilty of a trespass. 

Parke, B. — There would be then no trespass committed. 

WaeUHngloiij for the Crown. — I admit, that, if Mr. Carter has committed 
a felony, the prisoner cannot be properly convicted as a principal. The 
first question, therefore, is, whether Mr. Carter has committed a felony. 

*Lord Denman, C. J. — Mr. Carter is a felon if he made the dies r*oQQ 
knowingly, and without lawful authority. ^ 

TiNDAL, C. J. — " Knowingly" must mean with a design. 

Waddingion. — ^It is impossible, if Mr. Carter had been tried, that he 
ever could have been convicted. The word '^knowingly" must mean that 
the person knew that the die was to be used for some improper purpose, 
and the words ^' lawful authority" must be taken to mean authority from 
some person having jurisdiction over the matter ; and I should submit, 
that the words " without lawful authority" do not apply to a case like the 
present, where the officers of the mint had authority, under the circum- 
stances, to direct this person to go on with these dies. Then, if Mr. Car- 
ter has not been guilty of felony, the question is, whether, if a person pro- 
cures a felony to be committed by one who is not ^ilty of felony, the 
person so procuring is not the principal felon. It is laid down by Mr. 
Justice Foster, (Fost. C. L. 349,^ that a person, to be a principal felon, 
'* must be present at the perpetration, otherwise he can be no more than 
an accessary before the &ct, except in some special cases founded in ne- 
cessity and political justice ; I mean that justice which is due to the public, 
ne maleficia remaneant impunita ;" and he instances the cases of poison 
faiid for a person to take in the absence of him who laid it ; poison pre- 
pared by one and administered by another, " not knowing that it was poi- 
son ;" and the cases of inciting a madman, or a child not of the years of 
discretion, to commit a felony. Here Mr. Carter had a knowledge, but 
not a guilty knowledge, for, although this was a felony in the prisoner, it 
was not a felony in Mr. Carter. 

Parke, B. — It turns on the innocence of the a^ent. It •is very r«*w\ 
difficult to put a case of innocence in the agent without ignorance. ^ 
There can be no crime without a principal, but it is put here that Mr. 
Carter is innocent because he had authority. 

Waddington. — If Mr. Carter, without authority, had ordered one of hi? 
workmen to make these dies, telling him that he had an order from the 
mint to have them made, the workman would have known that he was 
making dies for coin, but would have believed that he was doing right, and 
that he had authority, and in that case Mr. Carter would have been the 
principal felon, although he never touched the dies. It appears from the 
cases of Bex v. Palmer ^ 1 N. R. 96 ; Bex v. Stewart^ R. & R. C. C. 363 ; 
and Bex v. GUeSy 1 M. C. C. 166 ; that where a person procures another 
to commit a felonv in his absence, and it be committed by a guilty agent, 
the person procuring it is an accessary before the fact; but it it be com- 
mitted by an innocent agent, the person procuring it is a principal. It is 
difficult to say how the distinction of principal and accessary first arose, 
and why there should be no accessaries in treason and misdemeanor 
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Mr. Justice Blackstone says, (4 Bl. Com. ch. 3 ;) that there are no acces- 
saries in treason because the offence is so great, and do accessaries in 
misdemeanor because the offence is so small. 

Alderson, B. — That is no reason at all. 

Waddington, — In Regina v. Mazeau and Others^ 9 C. & P. 676, three 
prisoners were charged as principals with engraving plates for foiled Rus- 
sian notes. Two of the prisoners, Mazeau and filamuz, actually gave 
orders to an engraver, an innocent agent, to engrave the plate, but the tnird 
prisoner, Rault, was not present when ^e ord^ was given, though there 
was evidence to connect him with the transaction. Mr. Justice Patte> 
*3011 ^^' ^ ^^ summing up, told" the jury, that *if diey were satisfied 
-' that the prisoner Rault first communicated with the other two, and 
then that they all concurred in employing the engraver, they mi^t all three 
be found guilty. 

Patteson, J. — ^I should like to see the indictment in that case, to ascer- 
tain whether there was any count for having the plate in their possessior. 
It appears by my note that the plate was found in the possession of Mazeau 
and Kamuz ; and, as Rault was acquitted, they could have been convicted 
on a count for that, without reference to their having caused the plate to be 
engraved .(fl) 

Waddington, — The case really turns on the distinction between actual 
knowledge and guilty knowledge. There is no authority in the books, 
and no reason for holding that a person who acts in such a way as to pre- 
vent a crime is not an innocent agent 

AiDERSON, B. — If a person desirous of stealing my horse asks my ser- 
vant to let him do so, and the servant tells me of it, and I say, ^^ Take 
out the horse and give it to him, and I, to confirm your evidence, wil. 
have you both taken with the horse in your possession ;" and all this be 
done, — would this be horsestealing? 

Waddington. — I should say that it would be. 

Alderson, B. — Though the horse was sent by my order. If the person 
comes and takes the horse himself, it is a different matter. 

Parke, B. — If the crime is never committed at all, nobody could be 

•3021 S"*'*y ®^ ^^* '^^ ^^^^ P^* ^y ™y Brother *Ali>£rson would be 
-' no felony, because he voluntarily parts with his horse. If a felony 
is committed, some one must be the principal. 

Whitehursty in reply. — The word " knowingly" was necessary in this 
act of Parliament, especially as regards the possession of forged dies, as a 
person might have them in his shop or on his premises, and not know it. 
It is quite clear that Mr. Carter knew what he was doing, but he did not 
make the die till he had the authority of the mint. Without that authority 
he would clearly be guilty of felony, and the prisoner could only be an 
accessary. With that authority there was, as I submit, no offence at all 
committed. 

Patteson, J. — There was a person in the Strand some years ago em- 
ployed to make a plate for forged foreign bills of exchange. The making 
such a plate was then a misdemeanor. I drew the indictment, and put 
in a count for inciting the engraver to commit the misdemeanor.(fr) 

(a) The indictment on which Mazean and Ramnz were convicted did notcotn&in any 
count for having the plate in their possession, but there was a separate indictment 
against them for having the plate in their po:»session, but on that indictment they were 
not tried. 

(b) This case is alluded to by Mr. Justice Patteson, in the case of Bex v. BtUUr, 6 C 
6l p. 366. 



1 CaRRINOTON & KiRWAN. S02 

Au>ERSON, B. — This all turns on the question of principal and acces- 
sary. To make a person an accessaiy, the intermediate person must be 
guilty of felony. Innocent agents are not felons ; and if the intermediate 
agent is not a felon, the person who procures the act is guilty of it as a 
principal. 

The case was afterwards considered by the judges, who held the con 
yiction right. 



•NORFOLK SPRING CIRCUIT, 1844. rsoa 



BEDFORD ASSIZES. 

{Croum Side,) 

BEFOBE MB. JUSTICE PATTESON. 



REGINA V. AMOS JANES. 

A. was indicted for setting fire to an oothonse. The building set on fire was a pig-stye, 
sitnate in a yard in the possession of the prosecutor, into which yard the backdoor 
of the prosecutor's house opened, and which yard was bounded by fences and by 
other buildings of the prosecutor, and by a cottage and bam, which were let by the 
prosecutor to a tenant, but which did not open into this yard»— fTeU^ that this pig-stye 
was an oothouse within the stat. 1 Vict c 89, s. 8. 

BuBNiNG. — The prisoner was indicted on the stat. 1 Vict. c. 89, s. 3, 
for having set fire to " a certain outhouse," the property of Thomas Bourn. 

It was proved that the building set fire to was a pig-stye, thatched at 
the top, with boarded sides, having three doors opening into a yard in the 
possession of the prosecutor : the back of the pig-stye formed part of the 
fence between the prosecutor's and the adjoining property. It appeared 
that the state of the premises was this : first, the prosecutor's house, fit)nt- 
mg the public road, with a backdoor opening into the yard, then a gate 
leading from the road into the yard, then a paled fence about two reet, 
then a cottage, then a bam attached to it. The cottage and bam were let 
by the prosecutor to a tenant. They opened to the road, and neither of 
them had any door or opening into the yard. Next to the cottage and 
bam was a stable, then a bam, then the pig-sfye, all in the possession of 
the prosecutor, and opening into the yard. Next to the pig-stye was a 
paled fence, and then a live hedge round to the house, in which hedge 
were three gates opening into an orchard and two fields. 

Prender^tut^ for the prisoner, objected that this pig-stye was not an out- 
house within the stat 1 Vict. c. 89, s. 3. 

*Patteson, J., reserved the case for the opmion of the fifteen t^otia 
jadses. Verdict, Guilty.(a} '■ 

O'JIfaUey, for the prosecution. 

Prendergastj for the prisoner. 



In the ensuing term the cause was considered by the judges, who held 
the conviction right. 

(a) In the case of Rex v. StaUion, 1 M. C. C. 398, it was held, that an open shed in a 
iann-yard, composed of upright posts supporting pieces of wood laid across them and 



804 Reg. v. Hornby. N. S. C. 1844. 

covered with straw as a roof» is an outhoase within the Rieaning of the stat 7 & 8 Geo. 
4, c. 30, s. 8 ; hot in the case of Rez v. EUuon, Id. 336, it was held» that an open build- 
ing in a field, at a distance of a furlong from and out of the sight of the owner's boose, 
though boarded round and covered in, was not an outhouse within that enactment In 
the cases of Rex v. Woodward, Id. 323, and Rtx v. NttcilL, Id. 458, questions were raised 
as to whether certain buildings were outhouses or not; but those cases were both de- 
cided on other points. In the case of Rtx v. Honghioiij 5 C. dc P. 566, a building had 
been built for an oven to bake bricks, but afterwards was roofed and a door pat to it. 
In this place, the prosecutor kept a cow ; adjoining to it, but not under the same roof, 
was a lean-to, in which another person kept a horse. Neither the prosecutor nor the 
person of whom he rented this building had any house or farm-yard near it, nor did 
any wall connect it with any dwelling-house, the nearest dwelling being one hundred 
yards off, and not belonging to either the prosecutor or his landlord. Mr. Justice 
Taunton held, that this was neither a stable nor an outhouse ; and that, if a person set 
it on fire, (the lean-to not being burnt,) he could not be convicted of setting fire to 
either an "outhouse" or a ** stable." And Mr. Justice Taunton said, *'I apprehend that 
it has been settled from ancient times, that an outhouse must be that which belongs to 
a dwelling-house, and is, in some respects, parcel of such dwelling-house;" ''and this 
building being wholly unconnected with the dwelling-house, it is not included in the legal 
definition of out-house." And in the case of Rtx v. Parrot^ 6 C. & P. 402, Baron 
Yaughan was of opinion that a cart-hovel, consisting of a stubble roof, supported by 
uprights, in a field, at a distance from other buildings, was not an outhouse. 



*306] •NORTHERN SPRING CIRCUIT, 1844.(a) 



NEWCASTLE ASSIZES. 

{Oroum Side.) 

BEFORE ME. JUSTICE COLTMAN. 



REGINA V. HORNBY and Another. 

A. received goods from B. (who was the servant of C.) under colour of a pretended 
sale : — Held, that the fact of his having received such goods with knowledge that B. 
had no authority to sell, and that he was in fact defrauding his master, was sufficient 
evidence to support an indictment for larceny against A. jointly with B. 

Larceny. — The indictment charged, that the prisoner Hornby and one 
W. G., divers quantities of yam, (describing them,) of the goods and 
chattels of one W. B. P., feloniously did steal, take, and carry away, 
against the peace, &c. 

It appeared in evidence, that W. G. was foreman in the employ of W. 

B. P., who was a canvas manufacturer ; and that his business was, 
amongst other things, to give out from the warehouse of W. B. P. the 
yam which was required at the manufactoiy, for the purpose of being 
wrought up into canvas. It was no part of the business of W. B. P. to 
sell yam, and W. G. had no authority from him to sell that commodity. 
It appeared further, that the prisoner Hornby, who was a canvas weaver, 
had on t^o occasions sent his servants to the warehouse of W. B. P. for 
the purpose of bringing away yam, and that, on the former of these occa- 
sions, W. G. had delivered with the yam an invoice, wnich was made out 

(a) Reported by John A. Russell, Esq., B. An of Gray's Inn, Barrister>at-law. 
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m the name of W. B. P. With reference to the latter of these transac- 
tions, hovvever, to which alone the charge in the indictment referred, the 
evidence was as follows : — On the day named in the ^indictment, r^ocva 
Hornby requested two of his workmen to go to the warehouse of ^ 
W. B. P,, m order to get some yarn. They went accordingly, and, on 
arriving at the place in question, they found Hornby and W. G. there. 
Certain parcels of yam were pointed out to them, as the yarn which they 
were to take to Hornby's premises ; and they, thereupon, in the presence 
of Hornby and W. G., carried away the yam in question, which yarn was 
afterwards wrou^t up into canvas by Hornby's servants. There was no 
evidence of any invoice having passed between the parties in the course 
of this latter transaction ; nor did it appear whether Hornby was or was 
not aware that W. G. had no authority to sell ; but it was proved, that, 
when Hornby was charged with having been concerned with W. G. in 
the above transactions, he produced the invoice which W. G. had given 
him on the first occasion, and stated, that, except on that occasion, he had 
had no dealings with him. 

On this evidence, it was objected, by 

Footy for the prisoner Homby, that, as against him, the facts proved did 
not support the indictment. It was clear, that, so far as Homby was con- 
cerned, the first transaction had been a botid fide purchase from W. G. ; 
and he submitted, that, with respect to the second, there was, at least, no 
evidence to support the charge of larceny, — the facts proved against him 
amounting, at the utmost, merely to evidence that he had received the 
goods in question knowing them to have been stolen. 

CoLTMAN, J., however, told the jury, that if Hornby knew that, in the 
transaction in question, W. G., was m fact committing a felony, he, as well 
as W. G., was guilty of a felony ; and that, therefore, the question for 
them to consider was, whetlier at tiie time of the pretended sale by W. G., 
Homby did or did not know that he, W. G., was exceeding his authority and 
defrauding his employers. Had the transaction been acccompanied with an 
invoice, as it was on *the former occasion, it would have been much r«om 
less suspicious ; because the fact of an invoice being given might '■ 
easily have misled the prisoner, supposing him to have been ignorant of W. 
G.'s real authority. But the absence of an invoice alters the case materially. 
It is a suspicious circumstance for any one to buy goods to a considerable 
amount from the servant of a tradesman, without having an invoice in the 
regular way ; and when we find, as in this case, that the transaction is 
afterwards denied, this suspicion is increased. 

The jury returned a verdict of Guilty against both prisoners. 

Ingham and Granger^ for the prosecution. 

Foot and Seliy^ for the prisoners. 
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{dvUSide.) 

BEFORE MB. BABON BOLFE. 



GEECKIE V. MONK. 
DOE d. MONK v. GEECKIE. 

If, whilst a tenant from year to year is in possession of lands under aa agreement re* 
serving a certain rent, be agrees with his landlord to pay an increased rent, this will 
not have the effect of creating a new tenancy. 

The former of these cases was an action of replevin. The plaintiffbad be- 
come tenant from year to year to the defendant, under an agreement in writing, 
whereby a rent of j£240 per annum was reserved, payable at May-day and 
Martinmas in each and every year of the said tenancy. One half-year's 
rent became due at May-day, (12th May,) 1843, and for that rent the dis- 
tress was made which was the subject of this action. It appeared, how- 
ever, that, in the course of the previous year, an arrangement had been 
*^0R1 ^^^^ ^^ ^between the plaintiff and the defendant, to the effect, 
-I that the former should pay to the latter, during the continuance of 
his tenancy, an additional rent of £2 per annum. Such being the case, 

DundaSy for the plaintiff, argued that he was entitled to recover in the 
present action. He contended, that the fact of there having been an 
agreement between the parties for an increased rent constituted an entirely 
new tenancy ; and that, therefore, the defendant was not entitled to retain 
the distress which he had levied under the terms of the original agreement 

RoLFE, B., overruled the objection. 

The next case was an action of ejectment between the same parties, and 
havuie reference to the same premises. Notice to quit had been duly 
served on the defendant, according to the terms of the original agreement, 
and on the expiration of that notice this ejectment was brought. In this 
case, likewise, 

Dundas argued, that the agreement for an increase of rent had created 
a new tenancy between the parties, and that, therefore, the tenancy could 
not be determined by a notice to quit given under the original agreement. 

RoLFE, B., however, in this, as in the previous case, overruled the ob- 
jection.(a) 

(a) See, also, Doe <L Bedford v. Kendridtf reported, Adams on Ejectment, 129. 



•309] •METCALFE v. LUMSDEN. 

Where A. refused to give up certain chattels when demanded by the owner, on the 
ground that he had purchased them from B., who was the owner^s servant ; and it 
appeared that B. had no authority to sell: — Held, that this was evidence of a conver* 
sion by A. although he had made the purchase bond/ide^ and i^ the belief that B.had 
such authority. 

An authority to a servant to sell in market overt is not to be construed as a continuing 
authority, so as to justify a sale by him elsewhere. 

Trover for thirteen heifers. — Pleas : 1st, not guilty; 2d, that the plain- 
tiB' was not possessed ; and, 3d, leave and license. 

The evidence was as follows : — The plaintiff had purchased thirteen 
heifers, and, on the 6th of September, 1843, he had taken them to Mor- 
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ptth-market for sale. The heifers were not sold, and the plaintifT accord- 
ingly intrusted them to one R., who was a common drover, with instruc* 
tions to take them to some land belonging to the defendant, in order that 
they might graze there until the next market-day. This was proved to be 
a customary mode of proceeding on the part of farmers and cattle-jobbers 
frequenting Morpeth-market. R. accordingly took the cattle to the land in 
question ; and it appeared, that, on the 7th of September, he offered to sell 
them to ihe defendant The defendant, at first, refused to purchase them 
from R. ; but, on the latter representing to him that he had authority from 
the plaintiff to dispose of them, he did purchase and pay for them at what 
was proved to be a fair price. R. absconded with the money. About a 
week after the above transaction, the plaintiff went to the premises of the 
defendant for the purpose of getting his cattle ; but, on their being de 
n^nded from the latter, he refused to give them up, on the ground that ho 
had bought them from R. At the time the demand was made, the plain 
tiff tendered to the defendant the sum due to him for agistment R. had, 
in &ct, no direct authority to sell the cattle in question ; but the following 
evidence was given on the part of the defendant, for the purpose of show- 
ing that he had an implied authority to that effect It was proved that R 
had, on former occasions, sold cattle for the plaintiff in Morpeth-market, 
and that he had also stood in the market with the cattle in question. It 
was further proved to be customary for drovers to sell cattle in the 
"^market for the farmers and jobbers by whom they were em- tcqiq 
ployed ; but there was no evidence that R. had ever sold cattle for ^ 
the plaintiff, except in the market; nor was there any evidence that 
drovers had, by custom, an implied authority to sell cattle on the road. 
Under these circumstances, 

KnowteSf for the defendant, contended, Ist, that there was no evidence 
of a conversion by the defendant ; and, 2dly, that R. had cleariy an au- 
thority to sell the cattle in question. On the former of these points he 
submitted, that, in order to make a demand and refusal amount to evidence 
of a conversion by the defendant, it was necessary to take into considera- 
tion all that was said by him at the time such demand and refusal were 
made ; and that as, in the present case, the ground alleged for the refusal 
was a band fide purchase by the defendant of the cattle demanded, this cir- 
cumstance rendered the refu&al a qualified and justifiable refusal on his 
part. And on the second point be areued, that, under all the circum- 
stances of tlie case, R. must be taken to have had an authority to sell. It 
was clear that he had had an authority to sell in the market on the 6th of 
September, and he submitted that tnis authority must be taken to have 
been a continuing authority; so that, unless the plaintiff could' show that 
the defendant, on the 7th of September, knew that it had been determined, 
the proper^ in the cattle must vest in him by virtue of the sale by R. 

RoLFE, b., (to the jury.) — ^In this case there are two questions. 1st, was 
there a conversion by the defendant? The answer to that is, that, if the 
defendant refused to give up the catde because he had bought them, at 
the same time that the person firom whom he bought them had no authority 
to sell, such refusal amounted to a conversion by him. Then, 2dly, had the 
drover authority to sell ? An authority to sell may be either express, as when 
an ^actual order to sell is given ; or it may arise n-om ordinary usage, r«Q« . 
as in the case of a servant in a shop, or market, or where the mas* *- 
ter has been in the habit of sending his servant to sell at a particular place. 
Had the defendant, therefore, purchased the cattle on the 6th of Septem* 
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ber in the market, he might have been protected ; but, with regard to the 
authority which R. had on the 7th of September, the only evidence is, 
that he was authorized to take the cattle to depasture ; and this, indeed, 
appears to have been, at first, the defendant's own opinion. Afterwards, 
however, on the drover representing to the defendant that he had au- 
thority from the plaintiff to sell, the defendant buys the cattle from him; 
and who then is to suffer by the drover's dishonesty ? Clearly, the party 
who was guilty of incaution? The defendant might have ascertained 
whether R. had, in fact, authority to sell or not ; but not having done so, 
and having afterwards refused to give up the cattle to the real owner, on 
the ground of a purchase from a party who, it turns out, had no autlioiitj 
to sell, he has been guilty of a conversion.(a) 

W, H. Watsortj for the plaintiff. 

Knowks^ for the defendant. 

(a) And see per Lord EUeoboroagh, M'Combie v. Daviat 6 East, 638, 640. 



*312] *BEFORE MR. JUSTICE COLTMAN. 



FENWICK V. BELL. 

In case for running down the plaintiff's ship, a nautical witness may be asked, whether, 
having heard the evidence, and admitting the facts proved by the plaintiff to be tme, 
he is of opinion, that the collision could have been avoided by proper care on the 
part of the defendant's servants. 

Case for running foul of plaintiff's ship, 'whereby she was damaged, and 
thereby prevented from completing her cargo. — Plea, not guilty. 

The plaintiff's witnesses proved that the ships of the plaintiff and de- 
fendant were respectively tacking up the river Thames on a particular day ; 
and that, at the time they got mto Gravesend-reach, the plaintiff's ship 
was on the larboard tack, and that the ship of the defendant was on the 
same tack, following in her wake. It appeared further, that, just as the 
plaintiff's ship had completed her tack and was putting about, and whilst 
she was in that position which is technically called ^' in irons," — that is, 
having no steerage-way upon her, — she was run into by the defendant's 
ship. The master and crew of the plaintiff's ship stated in evidence, that 
they had done every thing in their power to prevent the collision ; and 
they stated further, that, had the defendant's ship been put about sooner, 
as she ought to have been, the collision would not have taken place. 

The master of the Trinity-house of Newcastle was then called, and the 
learned counsel for the plamtiff proposed to ask him, whether, according 
to the best of his judgment, — having heard the evidence, and admitting 
the facts as proved by the plaintiff to be true, — he was of opinion that a 
collision between the two ships could have been avoided by proper care 
on the part of the defendant's servants. 

DundaSj for the defendant, objected, that this question could not be put, 
inasmuch as it was the veiy question which the jury were to tiy. 
^o^qi *CoLT2fAN, J., however, overruled the objection, and allowed 
•^ the question to be put, on die groimd that it was a question having 
reference to a matter of science and opinion.(a^ 

Wortley and W. H. Watson^ for the plaintiff. 

Dundas and KnowleSy for the defendant. 

(ii) But see the recent case of Silk v. Broum^ 9 C. & P. 601. That case, like theon^ 
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in the text, was an action for ninning down the plaintiff's vessel; and, in the conrseof 
the cause, a witness was asked, whether, having heard the evidence, he thought the 
cocduct of the captain of the defendant's vessel wag right or not. To this question the 
counsel for the plaintiff objected, on the gronnd that it was putting the witness in the 
place of the jury. On the other side, it was contended, that it was a matter of skill; 
that the parlies could not get a nautical jnry ; and that the case then under consider- 
ation was similar to those in which a medical question arises, and witnesses are asked, 
whether, in their opinion, the treatment was correct or not. Colsridoe, J., however, 
who tried the cause, would not allow the question to be put, stating, that he did not 
think that the witness could be asked to draw a conclusion offset, and then to give his 
opinion upon iL It is submitted, however, that the correct doctrine is that laid dowii 
in the case reported in the text; and that, in "running-down causes," as well as in all 
others, I^ord £llenborough*s opinion holds good, namely, that, when there is a matter 
of skill or science to be decided, the jury may be assisted by the opinion of those pe- 
culiarly acquainted with it, from their professions or pursuits. (Beekwith v. SytUbotkam, 
1 Camp. 116, 117.) It seems to be a mistake to say, that, in putting such a question to 
a witness as was put in the above case of Fenwiek v. BeU, you sabmit to his decision a 
point which the jury alone can try. On the contrary, it is submitted, that the object of 
putting the question is not at all to decide upon the fact itself, but to prove an entirely 
new fact, namely, the opinion of a person of competent skill, as to what might or migh^ 
not have been done by the parties under a given state of circumstances. The jury are, 
of course, to decide upon the value of this opinion, as well as upon the value of the 
evidence on which it is fonnded ; and thus, it is plain, that, in the end, the whole mat- 
ter is submitted to their consideration ; and that the only effect of the evidence of opi- 
nion will be, to assist them in judging of a question of which the witness may reasonably 
be supposed, on account of his professional knowledge, to have been more competent 
to judge than they themselves. 



•DURHAM ASSIZES. [•3M 

{dvU Side.) 

BEFORE MR. BARON ROLFE. 



DALE V. HEALD. 

A defendant cannot be presumed to know what evidence will be required until after 
issue joined; and, therefore, where it appeared, that, between that time and the first 
day of the assizes, due diligence had been used to procure the attendance of a ma- 
terial and necessary witness, but without effect, the judge ordered the trial to be put 
off, on the defendant bringing the money into court and paying costs. 

This was an action on a policy of insurance, in which notice of trial had 
been given for the Durham Spring Assizes, 1844. At the sitting of the 
court on the first morning of the assizes, 

KmnoleSy for the defendant, applied to put off the trial until the next 
assizes, on an affidavit, which stated, that issue in the cause had been 
joined on the 23d of February, 1844 ; (which was just in time to allow of 
notice of trial being given for the assizes ;) that the action involved a ques- 
tion of French law ; and that, after issue joined, a messenger had been sent 
to France for the purpose of procuring the attendance of a material and 
neces* arv witness, which messenger had not yet returned. 

TemjHey for the plaintiff, opposed the application, on the ground that 
the attendance of the witness might have been procured at an earliei 
period. 

RoLFE, B., however, was of opinion, that a party could not be presumed 
to know what evidence he would require until after issue joined, which in 
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this case had b^en done just in time to admiit of notice of trial being giren 
^or the assizes ; and as there appeared to have been no delay on the part 
of the defendant in procuring the attendance of the witness in question, he 
accordingly allowed the application, on condition of the defendant brine:- 
ing the money into court, and paying costs. 
*3151 * Temple^ for the plaintiff. 
-' Knowluj for the defendant. 



ALLEN V. YOXALL. 

A., a railway coDtractor, met B., and several others, in order to receive tenders with re- 
ference to certain woric. A. then read a specification with reference to the work in 
question ; aAer which B. and the others banded in their tenders. B.'s tender was 
signed with his name, hot there was no evidence that it was in his handwriting :— 
Htld^ notwithstanding^ that such tender, taken with the specification, sufficiently 
proved the contract. 

A witness who is subpoenaed by both parties in a cause, is entitled to have all his ex- 
penses paid by the party who calls him at the trial, although the other party may have 
been the first who subpoenaed him. 

Assumpsit for work and labour. — ^The defendant pleaded wmrossumptii^ 
and several other pleas, on which no question arose. There was also a 
plea of payment of money into court 

It appeared that the defendant was a railway contractor, and that he had 
employed the plaintiff to do certain work on the Great North-of-£ngland 
RaUway. It appeared further, that the plaintiff had performed the work 
in question, but that, after he had so performed it, a dispute arose as to 
the rate of payment. 

In order to prove the contract under which the work was done, a witness 
was called whose evidence was as follows : — He stated that he was pre- 
sent together with the plaintiff, the defendant, and some others, when 
some talk took place, and a specification was read with reference to the 
work in question ; that thereupon the plaintiff and the others handed in 
tenders for the said work to the defendant, and that the plaintiff's tender 
was then opened and read. On the specification beine produced, the wit- 
ness identified it as being in the handwriting of the oefendant, but it was 
not signed by him. The tender was then shown to the witness, and iden- 
tified by him; it was addressed to the defendant, but, although it was 
signed with the plaintiff's name, the witness could not say whether the 
signature was actually in the handwriting of the plaintiff or not. He had 
no doubt, however, but that the tender then produced was the tender 
which, on the occasion in question, the plaintiff had handed to the de- 
fendant. 

*^161 ^" *^^ evidence it was objected, on the part of the *defendant, 
-I that there was fio proof of the contract between the parties, inas- 
much as it did not appear that the tender now produced was in fact the 
tender of the plaintiff. 

RoLFE, B., however, overruled the objection, on the ground, that if, 
after the specification had been read in the hearing of the plaintiff, — as the 
witness had stated, — ^the former had assented to it verbally, that would 
have been sufficient to show a contract on his part ; and the learned baron 
was of opinion that this was a similar case. He was likewise of opinion, 
tiiat there was sufficient evidence of the defendant's having accepted the 
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plamttflPs tender on the terms of die specification, and that, therefore, the 
contract between the parties was folly proved. 



In the course of the cause si witness was called who objected to give 
evidence unless his expenses were paid. It appeared that the witness had 
been subpoenaed by both parties, — by the defendant on the day of the trial, 
and by the plaintiff on the day before. He was called by the de- 
fendant. 

Granger accordingly submitted, that the witness had no claim against 
his client, except for the expenses incurred since the service of his sub- 
poena, and that for his expenses prior to that time the plaintiff only was 
liable. 

RoLFE, B., however, stated his opinion to be, that, although a witness 
were subpoenaed by both parties in a cause, he was still entitled, before 
giving evidence, to be paid all his expenses by the party who called him 
at the trial ; and he ordered payment of the witness's expenses accord- 
bgly. 

Dundas, for the plaintiff. 

Granger^ for the defendant. 



*FAIRBRIDQ£ v. PACE. [•317 

Where, by tbe terms of a charter-party, a ship is to proceed to a certain port, and there 
to load a fall cargo for the agents of the freighter, hot the freighter has no interest in 
the oatward cargo, his agents are entitled to notice from the captain, that the vessel 
is ready to receive her homeward cargo ; and if no such notice be given, the freighter 
is not liable for not providing such cargo. 

This was an action to recover the penalty on a charter-party. — It ap- 
peared that the plaintiff was the owner of a brig called The Maiv ; and 
that the defendant, who was a ship-broker, had, on the 21st of August, 
1840, chartered that vessel on a voyage to Stettin and back. By the 
terms of the charter-party, The Mary was to load at Stettin a full cargo of 
com for the agents of the freighter, and, being so loaded, she was to pro- 
ceed to certain ports therein named. Twenty-five running days were to 
be allowed fbr discharging and loading the vessel at Stettin ; and for every 
day she was detained beyond that time, demurrage was to be charged at 
the rate of £3 per day. The ship was to be addressed to the merchants' 
ship-broker at Stettin. It appeared further, that, shortly after the date of 
the charter-party. The Maiy set sail for Stettm with a cargo, (in which 
cargo, however, the defendant Pace had no interest ;) that, on her arrival 
at Stettin, she was duly reported at the custom-house ; that the outward 
cargo was thereupon discharged, but that no return cai^o was provided by 
the a^ent of the freighter, according to the terms of the charter-party ; and 
that me captain, after having incurred sixteen days' demurrage, had at 
length re-chartered his ship with a cargo of com for Leith. Under these 
circumstances the owner brought his action on the charter-party. 

In the course of the trial a good deal of discussion took place, and con- 
flicting evidence was given on two points: 1st, as to the kind of notice 
of the ship's arrival to which the agents of the freighter were entitled ; and, 
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2dly., as to whether the captain had, in fact, used due diligence to dis- 
cover those agents, and to give them such notice ; and 

DundaSj for the plaintiff, referred to the cases of Harmon v. Clarke^ 
4 Camp. 159, and Harman v. Mcmt^ 4 Camp. 161, in order to show 

*3181 *^^^ '^ ^^ °^ P^ ^^ ^^ captain's duty to give to the freighter's 
^ agents any notice of the ship's arrival, but mat, on the contrary, 
they were bound to take notice of that event. He admitted, that, in the 
cases cited, the question had been between the master of the ship and the 
consignor of the goods ; but still he contended that the principles therein 
laid down were equally applicable to the present case, and that, therefore, 
as the agents of the freighter had not furnished a cargo in terms of the 
charter-party, the defendant was liable in this action. 

KnowleSy contra, submitted, that that was not the question. The de- 
fendant, it was said, had engaged to find a cargo at Stettin ; but the obli- 
gation of the defendant to load such cargo did not arise until the ship was 
ready to receive it ; and, as the defendant's agents had nothing to do with 
getting the ship ready, he submitted, that, whatever might be the duty of 
Qie captain as to giving notice of the ship's arrival, it was clearly his duty 
to have given notice to the defendant's agents that the ship was ready to 
receive her cargo. 

RoLFE, B., (m summing up.) — The question is, did the captain, or did 
he not, fail to get a cargo by reason of the default of the defendant ? The 
cases cited by the learned counsel for the plaintiflf do not apply. Pace had 
nothing to do with the outward cargo. Of the arrival of the ship the 
agents of the defendant may have been bound to take notice ; but of the 
time at which the cargo was discharged they could know nothing, and they 
were, therefore, entitled to notice of that feet from the captain. 

DundaSj for the plaintiff. 

KnowleSj for the defendant. 



•319] •KIRTLEY v. COPELAND, 

Where issue is taken on an averment in a declaration, that the plaintiff was <* ready 
and willing and able," to <fo a certain act, the defendant may show thereunder any 
circumstance^such as the insanity of the plaintiff— which disqualified him from 
doing the act in question. 

Assumpsit on an agreement, vrherebv the defendant agreed to purchase 
from the plaintiff a house and the goocfwill of a business. The first count 
of the declaration alleged, that, from and after the making of the said 
agreement, the plaintiff '^ was ready and willing and able" to execute the 
necessary assignment to the defendant ; and the breach was, that the de- 
fendant would not accept the same. 

To this the defendant pleaded, inter alia^ that the plaintiff was not 
^^ ready, nor willing, nor able" to execute the said assignment in manner 
and form as in the declaration alleged. 

The evidence given on the part of the plaintiff was quite conclusive as 
to the feet of the agreement having been entered into, and also as to the 
refusal of the defendant to accept the assignment. In opening his case to 
the jury, however. 

Orangery for the defendant, stated, that he would prove, that, at the 
time mentioned in the declaration, the plaintiff was labouring under a de- 
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gree of mental derangement, which was siiiBcient to incapacitate him from 
executing any assignment which would be valid in law. 

Knowksj for the plaintiff, objected'^ to these facts being opened to the 
jury ; and be also contended, that the evidence proposed to be given on 
behalf of the defendant was inadmissible. 

Granger^ contra, submitted, that, according to the form of the issue 
which was raised on the first count of the declaration, he was clearly enti- 
tled to give the evidence in question. He contended, that, even if the 
averment in the declaration had been merely that the plaintifi was ^' ready 
*and willing" to execute the assignment, he would still have been r^onQ 
entitled, under a plea which traversed that averment, to have given ^ 
evidence of the defendant's mental incapacity ; and that, ilfortioriy he was 
entitled to give such evidence in this case, inasmuch as here the declara- 
tion alleged, not only that the defendant was ^' ready and willing" to exe- 
cute such assignment, but also, that he was ^' able" so to do. 

RoLFE, B. — Of course, if you can show that the plaintiff was unable, 
firom any cause, to execute the assignment, you are entitled to do so under 
this issue, (a) 

KnowUs, for the plaintiff. 

Orangery for the defendant. 

(a) See also the case of Dt Medina v. Norman, 9 M. dc W. 830» in which it was held, 
on general demurrer, that the averment of the plaintifTs readiness and willingness to 
grant a lease, was equivalent to an averment of his having title to grant it, on the 
ground that the words <* ready and willing*' implied not only the disposition, but the 
capacity, to do the act in question. 



TOPHAM and Wife v. MCGREGOR and Wife. 

A witness, who states that he had at one time received a number of letters firom one of 
the parties in a cause, containing statements with reference to a particular fact, but 
which letters he had since destroyed, cannot be examined as to the general con- 
tents of such letters, for the purpose of ascertaining the impression thereby produced 
in his mind with reference to the fact in question. 

The editor of a newspaper swore that A. was the writer of a certain article which had 
appeared in that paper many years before, and that the M8. had been lost A. stated 
that he had been in the habit of writing such articles for the newspaper in question, 
but that he had no recollection of having sent the particular article now referred to. 
He swore, however, that all the statements made in the articles he did send were 
true :— fie/d; that the newspaper might be put into A.'8 hand, in order to refresh his 
memory ; and that he might be asked, whether, looking at the article, he had any 
doub* that the fact was as therein stated. 

This was an issue out of Chancery, to try the validity of the last will 
and testament of one Richard Wrightson. 

llie testator had, by his will, made in the year 1829, *devised r^oni 
all his property, real and persona), to his then wife, who, after the ^ 
death of the testator, had intermarried with the plaintiff Topham. The 
wife of the defendant McGregor was the sister and heir*at-law of the tes- 
tator ; and, in the year 1842, she and her husband filed a bill in Chancery 
for the purpose of setting aside the said will, on the ground that, at the 
time the will was made, the testator had not a sound and disposing mind 
and memory. It was to decide this question that the present issue was 
directed to be tried. 

In the course of the cause, it became material for the plaintiffs to show 
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the tenns on which the testator and his sister (Mrs. McGregor) had lired 
together ; and, in order to prove thiS) a witness was called, who stated that 
the defendant Mrs. McGregor had cdrresponded with him foi^-a consider- 
able time prior to the death of her brother the testator. These letters, how- 
ever, he further stated, had been long since destroyed. He was then asked 
by the plaintiff's counsel as to what were the general contents of those let- 
ters, and as to the impression thereby produced on his mind, with reference 
to the degree of friendship which subsisted between the testator and his 
sister. 

£e//y, for the defendants, objected to this Question ; and he contended, 
that, althou^ the witness mi^t be examined as to the contents of any 
particular letter, yet that he could not be examined as to the general con- 
tents of all. 

RoiiFE, B., allowed the objection, and the question was accordingly 
withdrawn.(a) 

^3221 * ^^ course of the trial, one of the witnesses stated that she 
•* knew that a certain circumstance, with reference to which she bad 
been examined, occurred at the time mentioned by her, (namely, in the 
month of March, 1830,) because she remembered, that, some time during 
that month, the weather was for several days extremel;^ warm for the sea- 
son of the year ; and because she knew that it was whilst the weather was 
in this state that the occurrence of which she was called upon to speak took 
place. In order to corroborate her testimony as to the peculiar state of the 
weather at the period mentioned, it was proposed to read an article from a 
newspaper, which had been published at the time, and which contained a 
statement confirmatory of the witness's evidence. This having been ob- 
jected to, the gentleman who had edited and published the newspaper was 
called, and he stated that the article referred to had been furnished by a 
gendeman who had, in the year 1830, and for some time previous, been in 
the habit of writing such articles for ttie newspaper in question ; he like- 
wise stated that ue manuscript of the said article had been diligendy 
searched for, but that it could not be found. The writer of the article was 
then called, and he stated that he had no recollection of having commu- 
nicated the particular article referred to ; he stated, however, that, at the 
time mentioned by the editor, he had been in the habit of furnishing him 
with ardcles with reference to phenomena connected with the weather, and 
he swore that the statements contained in those articles were invariably 
true. 

Kelly then submitted that the article should be read. 
*^2^1 *Kfunoles objected that ihe article could not be read, because it 
•I amounted to mere evidence of a declaration by the witness, which 
could not be evidence in the ca^se. 

RoLFE, B., however, thought that the article mig^t be used for the pur- 
pose of refreshing the witness's memory ; and that he might be asked, 

(a) It would appear, however, that in some cases a witness may be examined as to 
the general result of a series of docaments not produced in evidence. See Roberti v. 
Dixon, Peake, N. P. C. 84, and Spentxr v. BilUng, 3 Camp. 310. But between the cases 
referred to and that reported in the text there seems to be this distinction : namely, that 
in the former the witness had only to speak to one particular fact, which was apparent 
on the face of the documents themselves ; whereas, in the latter, had the question pat 
been allowed, he would necessarily have given in evidence his own inference, drawn 
from the statement of a number of facts contained in the letters in question ; or, in other 
words, he would have given in evidence his construction of those letters, and wonld 
thus have been pat in the place of the jury who were trying the cause. 
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whether, looking at the article in question, he had any doubt that the fact 
leally was as therein stated. 

MowleSj Wortley, and Addison^ for the plaintiffs. 

Kelly ^ Martin^ and Cromptany for the defendants. 



BEFORE MR. JUSTICE OOLTMAN. 



DOBBIN V. FOSTER and Others. 

A., B^ and C, who were copartners, engaged D^ by agreement in writing, to serve them 
for a certain period Before this period had elapsed, C. retired from the concern, 
and D. with notice of that fact continued in the service of A. and B.; A. and B. snb- 
sequendy became bankrupt, whereupon D. was dismissed from their employment t- 
Heid^ that D. could still sue A., B., and C. on the original agreement. 

This was an action on an agreement by the defendants to employ the 
plaintiflT as their foreman for twelve years ; and the breach alleged was, 
that the defendants had refused so to employ the plaintiflT. 

The defendants pleaded, 1st, non assumptenmt; 2dly, that they did not 
refuse to employ the plaintiff; and, 3dly, that the agreement had been 
rescinded by mutual consent 

In the month of July, 1838, the defendants, namely, Foster, Stafford, 
and Homer, were engaged as copartners in the trade of sail-cloth manu- 
fecturers ; and by an ^agreement in writing, made in the same r*oo4 
month of July, they engaged to employ the plaintiff, and he en- ^ 
gaged faithfully to serve them, as ueir foreman, for twelve years, at a 
salaxy of two guineas a week, with certain perquisites. In the year 1843, 
however, the firm got into difficulties, and, in consequence thereof, the 
concern was closed. A fiat in bankruptcy was afterwards sued out against 
the firm, and notice was thereupon given to the plaintiff by the assi^ees, 
not to come again upon the premises. It appeared further, that, m the 
month of November, 1838, the partnership of Foster, Stafford, and Hor- 
ner had been dissolved, by the retirement of Homer from the concern, 
and that the business was thereafter carried on in the names of Foster and 
Stafford only. Accordingly it was contended, by 

WcUsan and Temple^ for the defendants, that the plaintiff could not main- 
tain his action on die original agreement with Foster, Stafibrd, and Homer. 
They argued, that, when the partnership was dissolved, Foster and Staf- 
ford took to the business ; and that as the plaintiff, with knowledge of 
this fact, still continued to serve the new firm, the first agreement was put 
an end to, and another agreement must be presumed to have been entered 
into between the plaintiff and Foster and Stafford only. Under these cir- 
cumstances, they argued that the defendants were entitled to a verdict on 
the third plea. 

Granger J contra, contended that the third plea was not made out. 

CoLTMAN, J. — The only answer to this action is, that the parties agreed 
to put an end to the original contract. I am of opinion, however, that 
this defence is not made out. Horner's going out of the concem did not, 
per sej put an end to the agreement ; and as, by that agreement, r*325 
tfie plaintiff had engaged to serve for a certain period, it ^appears ■■ 
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•to me that he was bound to continue in the service of Foster and Staf- 
ford, and that, therefore, it cannot be implied from this circumstance that 
the original contract was rescinded. 

Granger^ for the plaintiff. 

W. H. Watson and Temple^ for the defendants. 



WHITFIELD V. COLLINGWOOD and Another. 

VThere, after a bill has been accepted, and before it is delivered to the drawer, an alter- 
ation is made by a third party in the date thereof, it is for the jury to say,— jodging 
from all the circumstances of the case, — whether such third party made the altera- 
tion in question with the acceptor's consent, or as his agent; and in either case the 
acceptor will be liable. 

This was an action of assumpsit by the drawer asainst the acceptors of 
a bill of exchange. The only material plea was, that the defendants did 
not accept the said bill. 

A witness of the name of Dickinson was called, who stated, that, on 
Sunday the 25th of July, 1843, he wrote the body of the bill in question, 
and affixed the date thereto, namely, the 25th of July aforesaid, and that 
after he had done so, the defendant Collingwood signed the bill as acceptor, 
llie witness further stated, that, after the bill had been so accepted by 
Collingwood, he went with the latter to Dichbum,the other defenaant, for 
the purpose of procuring his acceptance to the bill ; and that the latter then 
accepted the said bill accordingly. No remark was made at that time about 
the date of the instrument ; but it appeared that, on the morning ofthe fol* 
lowing day, the witness Dickinson called at Dichbum's house, and that in 
the course of a conversation which then took place respecting the bill in 
question, the latter said, that if the bill was dated on a Sunday it would 
not be right, and, that, on that account, the date had better be altered from 
the 25th to the 26th of July. The alteration was accordingly made in the 
presence of the witness, and he then took the bill to Whitfield, who put 
his name thereto as drawer. Dickinson further stated, that he afterwards 
mentioned the alteration to Collingwood, and that he did not recollect that 
the latter had made any objection to it. 

•3261 * ^^^^i f^^ ^^^ defendants, objected, that the evidence given 
-I by the plaintiff did not sufficiently account for the alteration which 
had been made in the date ofthe bill ; and he contended that the instru- 
ment was therefore vitiated, so that the plaintiff could not recover. 

Sed per Coltman, J. — It is for the juiy to say, whether they are satis- 
fied that the bill was altered with the consent of Collingwood before it 
was delivered to the drawer, or whether, throughout the transaction, the 
witness Dickinson acted as Collin^ood's agent. In either case they 
must find for the plaintiff. Verdict for the plaintiff accordingly. 

Athertanj for the plaintiff. 

Warren^ for the defendants. 
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LIVERPOOL SPRING ASSIZES. 1844. 

BEFORE BCR. BARON ROLFE. 



BENTUFF V. GARNETT. 

In order to set aside a sale of goods, quoad the porchaser, on the ground that it was 
made with the iotention of defrauding the creditors of the seller, it n)ust be shown 
that the purchaser was aware of that iotention, and that he conspired with the seller 
to carry it into effect. 

Trespass for breaking and entering the dwelling-house of the defend- 
ant, and taking away his goods, &c. — Pleas — 1st, not guilty ; 2d1y, that 
the plaintiff was not possessed, &c. ; 3dly, a justification by the defend- 
ant •under a writ o( fieri facias directed to the sheriff of Cheshire. r«oo7 

The principal facts of the case were as follow: — It appeared tliat ^ 
one Wnght had, during the year 1843, kept a public-house at A., in which a 
lodge of the society called Druids were in the habit of assembling, and 
that, amongst other furniture which was provided for the use of the said 
lodge, there was an or^n, which organ formed the subject of the present 
anion. It was proved that Wright nad bought the organ in question in 
the month of Jiily or August, 1843. Between that time and the month of 
November following, Wright became much indebted to various persons ; 
and on the 10th of that month one of his creditors sued out a writ of fieri 
fiacias against him, under which the sheriff entered and seized his goods. 
At the time the seizure was made, the organ was not on Wright's premises. 
The fact was, that it had, for some time prior to the issuing of the fieri 
/adaSj been in the house of Bendiff, the plaintiff in the present action , 
and evidence was given to show that Bentliff had bought it from Wright 
on the 14th of October previous. It appeared, further, that the sheriff's 
officer was aware that the organ had been removed to Bentliff's house, 
and that accordingly he went thither and seized it under the execution 
against Wright. This was the trespass complained of. 

The defence set up on the part of the sheriff was, that the sale to Bent- 
liff was fraudulent, inasmuch as it had been made for the purpose of de-* 
frauding the creditors of Wright ; and that the plaintiff had, in consequence, 
no title t\t recover. 

RoLFE, B., in addressing the jury, said — It must be shown that there 
was a ccinspiracy between the purchaser and the seller of the goods in 
question, for the purpose of defrauding the creditors of the latter, before a 
sale of those goods can be set aside as fraudulent on that ground, quoad 
the purchaser; and, therefore, if the money produced by such *sale r*qoo 
was merely to go into the hands of the seller, even although it ^ 
might afterwards be paid to a favoured creditor, still this would not be 
sufficient, per se, to constitute a fraudulent sale. Admitting, tlien, that 
there was an intention on the part of Wright to defraud his creditors by 
means of the sale to the plaintiff, you must, in order to set aside that sale 
^uoad the plaintiff, be satisfied that he conspired with Wright to carry that 
mtention into effect. 

Baines and Greene^ for the plaintiff. 

Martin and Cowlings for the defendant. 
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RICHARDSON v. CARTWRIGHT. 

A. was the owner of a saw-mill, and B. was his foreman. B., as the agent of A., but 
without any express authority, entered into a contract in writing to supply C. with a 
quantity of Scotch fir staves: — Heldt that this contract was binding on A^ inasmacb 
as B. mast be presumed to have had a general authority to enter into such contracts 
as the one in question. 

This was an action on a contract by the defendant to furnish the plain- 
tiff with a large quantity of Scotch fir staves ; and the breach was, that the 
staves had not been mmished by the defendant according to the said 
contract. 

It appeared that the defendant was the owner of a saw-mill, and that 
one Walworth was his foreman. The contract on which the present action 
was brought had been entered into by Walworth, as the agent of the de- 
fendant ; and the great point made in defence was, that that contract was 
not binding on the defendant, inasmuch as Walworth had no general au- 
thority, as the foreman of the latter, to enter into such a contract ; and that 
neither was there any evidence that he had had a special authority to enter 
into the particular contract in question. 

RoLFE, B., however, in summing up, told the jury that he was of opi- 
nion, that a foreman who was employed to conduct a business such as that 
^qoQi in which the defendant ^'was engaged, must be taken to have a 
^ general authority to bind his master by such a contract as the one 
now under consideration. 

Brandty for the plaintiflT. 

BatTies and Cromptonj for the defendant. 



KERSHAW V. JOHNSON the elder and JOHNSON the younger. 

An inspector of weights and measures, appointed under the 5 & 6 Will. 4» c. 63, does 
not require a special warrant, in order to authorize him to act in each indlTidaal 
case, his general warrant under sect 28 heing sufficient for that purpose. 

By sect. 31, of that act, no weight above 66 lb. is required to be inspected and stamped.; 
but the inspector may still enter places within the meaning of the act, in order to in- 
spect, &c., although no weight of 56 lb. or under be kept therein. 

Under the 28rh section, an inspector is not authorized in seizing any weight, without 
having first compared it with the standard, in order to ascertain whether it be just 
or not. 

Scmhlr, that it is not necessary, in order to justify an inspector in entering under the 
28th section, that the place into which he enters should be one in which goods are 
actually *' exposed or kept for sale." If he have good reason to beliere that it is so, 
and the entry be made bona fide under this belief, that will be sufficient. 

Trespass for breaking and entering the dwelling-house of the plaintiff, 
and taking a 60-lb. weight therefrom. — The defendant pleaded payment 
into court of the sum of £2 in satisfaction, and alleged that the plaintiff 
had sustained no damages ultra. Issue thereon. 

The evidence in the case was as follows : — The defendant Johnson the 
elder was the inspector of weights and measures in Rochdale. The plain- 
tiff had been a green-grocer in that town, but had retired from business, 
and was, at the time the trespass complained of was committed, residing 
in what seemed to be a private house. On the 3d of January, 1844, 
Johnson the elder met the plaintiff's son in the shop of one H., in the town 
of Rochdale, and he then told the latter that it was his intention to inspect 
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his father's (the plaintifPs) weights. The •answer to this intima- r^ooQ 
tion was, that the plaintiff had no weights, that he did not carry on ^ 
any business, but that he (the son) carried on the business on his own ac- 
count, and that Johnson might inspect his weights if he chose. The 
plaintifPs son then left the shop in which he had met the elder defendant, 
and went towards his Other's house. The defendant followed, and in- 
sisted upon entering the house ; and this he ultimately accomplished in 
company with his son, who was the other defendant in this action. Im- 
mediately on the defendants' getting into the house, they commenced 
searching for weights ; and afler they had gone into several rooms for that 
purpose, they at last found a 60-lb. weight behind a door ; and this weight 
they seized and carried away with them, without having previously tested 
it, m order to ascertain whether it was a just weight or not. 

The witnesses for the plaintifT stated, in their examination in chief, that 
the house in which the plaintiflf resided was a private dwelling-house ; 
that it had never been a shop ; that it had sash-windows ; and that, in 
fact, it resembled in external appearance the other dwelling-houses in the 
neighbourhood. In cross-examination, however, they admitted, that, about 
nine or ten months before the events above stated took place, a few articles, 
which had formed part of the plaintiff's old stock, had been sold in the 
house in question ; but they further stated, that there had never been any 
counter, nor any other shop-fittings on the premises. This evidence was 
in some respects confirmed oy witnesses called on behalf of the defendants ; 
but they spoke of sales which had taken place at a much later period than 
that mentioned by the witnesses for the plaintiff; and they likewise stated, 
that, on the occasions of some of the sales in question, they had seen an 
oak chest used by the plaintiff, in order to serve the purposes of a counter. 
Such being the facts of the case, it was contended, by 
WaUony for the plaintiff, that the defendants had no right *what- r^ooi 
ever to enter on the premises of the plaintiff; and that, therefore, ^ 
although the trespass had been admitted on the record, and a sum of money 
paid into court in satisfaction of damages, the plaintiff was still entitled to 
a verdict for further damages, in respect of the wrong complained of. 
Whatever authority the elder defendant possessed in the matter in ques- 
tion is derived from the statute 5 & 6 Will. 4, c. 63. That act is intituled, 
*' An Act to repeal an act of the fourth and fifUi year of his present ma- 
jesty, relating to weights and measures, and to make other provisions 
instead thereof;" and by the 17th section thereof, it is enacted, irUer alia^ 
" that the justices of the peace of every county, riding, or division, or 
county of a city, or county of a town, in general or quarter sessions 
assembled, .... shall determine the number of copies of the imperial 
standard weights and measures which they shall deem requisite for the 
comparison of all weights and measures m use within their respective 
jurisdictions, and shall direct that such copies, verified and stamped at the 
exchequer, shall be provided for the use of the same, and shall fix the place 
at which such copies shall be deposited, and shall appoint a sufftcient num- 
ber of inspectors of weights and measures for the safe custody of such copies, 
and for the discharge of the other duties hereinafter mentioned." It is sub- 
mitted, however, that, under the provisions of this act, the elder defendant 
had no authority whatever to do as he had done in the present case. The 
^ords of the 28th section of the act in question are as follow : — ^^ Be it 
enacted, that in England and Ireland it shall be lawful for every justice of 
the peace of any county, riding, or division, or of any city or town, and in 
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Scotland for every skeriflT, justice, or magistrate of any borough or town, or 
Jbr any inspector authorized in writing under the hand of any justice of the 
peace in England and Ireland^ or of any sheriff', justice^ or magistrate in 
Scotlandj at all reasonable times, to enter any shop, store, warehouse, stall, 
yard, or place whatsoever, within bis jurisdiction, wherein goods shall be ex- 
^qoo-i posed or kept for ^sale, or shall be weighed for conveyance or car- 
^ riage, and there to examine all weigMs, ifc, and to compare and try 
the same unth the copies of the imperial standard weights and measures re- 
quired or autlvorized to be provided under this act ; and if, upon such examir 
nation, it shall appear that the said weights or measures are light or other- 
wise unjust, the same shall be liable to be seized and forfeited?^ And it is 
submitted, that in order to make a seizure of weights or measures lawftil 
under the above clause, the following things were requisite : — 1st, the in- 
spector had no right to enter into any of the places enumerated in the act 
for the purposes therein mentioned, unless '^ authorized in writing under 
the hand of a justice of the peace" so to do. But no such authonty had 
been proved in the present case. And, 2dly, the inspector had no right 
to enter the house of the plaintiff at all, inasmuch as it was clear, that, at 
the time of his so entering, it was not a ^' shop or place wherein goods 
were exposed or kept for sale" within the meaning of the act. Again, 
even admitting that the original entry was in itself lawful, there could be 
no doubt that the taking away of the 60-lb. weight was unlawful, and that 
the defendants in consequence became trespassers ah initio. It is expressly 
enacted by the statute under which the defendants claimed to derive their 
authority, that the inspectors, after having entered any of the places therein 
mentioned, are ^^ there to examine all weights, &c., and to compare and 
try the same with the copies" provided under the act; and they are au- 
thorized to seize them only in case it should appear, '^ upon such examina" 
tion,^^ that they are lieht or otherwise unjust. In the present case, however, 
it was manifest that this provision of the statute had not been complied with. 
It was clear that the intention of the act was, that no weight or measure 
should be seized until it had been first compared with the imperial standard. 
But here no such comparison had been made ; but it appeared in evidence, 
nqooi that the weight in question had been carried on by the ^defendants 
^ before they had ascertained whether it was liable to be seized under 
the act, or not. He also contended, that the weight in question was not 
one to which the statute applied at all, inasmuch as it was provided by the 
21st section, that ^* nothing therein contained should extend to require €my 
single weight above Jifly^six pounds to be inspected and stamped, such 
weight of fifty-six pounds being the greatest of the imperial standard 
weights deposited in the exchequer." 

Martin, contra, admitted that the taking of the 60-lb. weight from the 
house of the plaintiff, without having previously compared it with the im- 
perial standard, was an act, on the part of the defendants, not authorized 
by the statute. He contended, however, that, in other respects, they had 
conducted themselves according to its provisions. 1st, be argued that 
proof of a warrant from a justice of the peace in each individual case was 
not necessary, and that the defendant Johnson was sufficiently authorized 
to act by virtue of his general appointment as inspector of weights and 
measures under the act. In support of this opinion, he cited the case of 
Hutchings v. Reeves, 9 M. & W. 747, where it was decided that an 
inspector of weights and measures, appointed by the sessions under the 
5 &6 Will. 4, c. 63, s. 17, and having a general warrant fit>m a magistrate, 
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under sect. 28| to act as such within his jurisdiction, might, by virtue of 
such appointment and warrant, enter any shop, &c., withm his district, at 
all seasonable times, to examine and seize false weights and measures, and 
need not have a special warrant from a justice in each individual case. 

RoLFE, B. — According to that case, it is clear, that a special warrant 
was not necessary in order to entitle the defendants to enter under the act. 

^Martin then submitted, that, as the 28th section of the act did r«ooj 
not apply solely to places in which goods were exposed for sale, ^ 
but also to places in which they were kept for sale, it was within the spirit 
of the act, that the inspector should have the power of visiting all places in 
which he had reason to suspect that goods were kept and sold privately. 
In this view of the case, therefore, it was not necessary for the defendants 
to show, that, at the time they entered on the plaintiff^s premises, sales 
were actually taking place ; but it would be a sufficient justification for 
them, that they believed that such was the case, and that accordingly they 
entered bond fide with an honest intention, and in the exercise of their sup- 
posed duty. He also contended, that, under the 21st section of the act, 
there was nothing illegal in the defendants inspecting the 60-lb. weight. 

RoLFE, B., in summing up, observed, that, although, under the 21st 
section of the act, no single weight above d6-lb. was required to be 
inspected and stamped, still that there was nothing in that section which 
prohibited the inspector from entering in order to inspect and stamp in such 
a case as the present. As to the taking away of the 60-lb. weight, there 
was no doubt that the defendants were not justified in removing it until 
they had previously tested it by the imperial standard, which had not been 
done in this case. As to the construction of the 28th section, his lord- 
^ip said, the suggestion on the part of the defendants is, that the plaintiff 
had been carrying on business clandestinely on the premises in question. 
That this was the case up to a certain period is undisputed ; and there is 
even some evidence to show, that the same practice was continued up to 
the time at which the trespass was committed. If such had in fact been 
the case, the defendants would have been justified in entering as they did ; 
and therefore, in assessing the damages, .you must take into your con- 
sideration, whether, under the circumstances, the *defendants en- r*oQr^ 
tered the premises of the plaintiff without colour of right ; or ^ 
whether they entered into a place into which they might well believe, that, 
under the act, they were entitled to enter, although, from some circum- 
stances in their conduct, they subsequently became trespassers. In m^ 
view, the evidence shows that this latter reallv was the case. 

The jury returned a verdict for the plaintifi, damages, £b. 

W. H. Watson and Tomlinsorij for the plaintiff. 

Martin^ for the defendants. 



POTT and Others, Assignees, &c., v. BEVAN. 

An agent has no right, without the aothority of his principaU to overdraw a banking 
account. Bat if it appear that the agent has done so with the knowledge of his prin- 
cipal, the jurjr will be warranted in inferring from this, that the agent had, in (act, the 
reqnisite authority. 

If the balance of a banking account remain overdue after the bankruptcy of the banker, 
his assignees are entitled to recover interest on. such balance, as weU for the periotl 
which has eiacaed since the bankruptcy, as for that which had elapsed before it 

r2 
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Assumpsit for work atid commission, for money lent, money paid, 
money had and received, for interest for the forbearance of money, and on 
an account stated. — Plea — nan assumpsit. 

The plaintifls were the assignees of the estate of Douglas, Smawley, 
&. Co., who had carried on busmess as bankers at Holywell, in Flintshire ; 
and the circumstances out of which their claim against the defendant arose 
were tlie following: — ^It appeared that, in the year 1825, a company, called 
The British Gas Company, had been established, and that they had erected 
gas-works at a place called Greenfield, near Holywell. In the year 1829, 
the company appointed one James Williams, as their agent, to manage the 
«oo/^i *works at Holywell ; and in the year 1831, these works were let to 
-I one Webber, who continued Williams in his appointment of agent. 
Webber died in 1834 ; and from that time until 1836 the gas-works were 
carried on by Webber's widow, Williams having likewise acted as her 
agent in the management thereof. In May, 1836, Mrs. Webber died ; and 
from that time until March, 1843, — when the lease of the works expired, 
and possession thereof was resumed by the British Gas Compan}r, — the 
defendant Bevan carried on the works at Holywell, as the administrator 
of Mrs. Webber. The defendant, however, did not superintend the works 
in person ; but he, likewise, appointed James Williams to manage the 
same for him. So far back as the year 1831, Williams had kept an 
account at Douglas & Co.'s bank, as aeent for the gas-works, and this he 
continued to do until the death of Mrs. Webber, in lo36. After that event, 
and after the defendant had obtained letters of administration to Mrs. 
Webber's estate, an account was opened by the bank through the agency 
of Williams, " with the administrator of the late Mrs. Webber, deceased ;" 
and this account continued to be kept until the bank stopped payment, in 
the year 1839. During this period Williams had several other accounts 
at Douglas & Co.'s ; one as actuary of the Holywell Sayings-bank, another 
as secretary to a charitable institution in that town, and a third on his own 
private account. 

It appeared further, that the defendant used to come occasionally to 
Holywell ; that he had likewise frequent communications with Williams 
respecting the gas-works; and the latter stated, in the course of his exami- 
nation, that the defendant was well aware, that he (Williams) was in the 
habit of drawing checks on the bank on account of the gas-works, and of 
paying money for the concern by means of such checks. Williams further 
stated that he used to send statements of account to Bevan ; and that, upon 
one occasion, he had told Bevan that there was a balance due to the bank. 
»oq7i In November, 1839, Dou^las& Co., stopped •payment, but this fact 
^ Williams did not communicate to Bevan until March, 1840. In the 
year 1842, Williams settled and signed a stated account with the bank, as 
superintendent of the gas-works, and agent of the administrator of Mrs. 
Webber ; but tliis was done without the privacy of Bevan. The account 
thus settled showed a balance due to Douglas & Co. of J6351, for which 
they held fourteen checks, as vouchers. Of these checks, ten were drawn 
in the following form : — 

" Messrs. Douglas, Sraawley, & Co., Holywell Bank, Pay Messrs. A. & 

Co. or bearer £ , on ac. administrator of Ann Webber. 

"James Williams, SuptJ*^ 
and the remaining four were drawn in the same form, except that they 
were signed, " on ac. Holywell and Greenfield Gas AVorks — James Wil- 
liams, Superintendent." 
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The whole of the above balance had accrued subsequent)/ to tne death 
of Mrs. Webber; and to recover the same the present action was brought. 
Upon this state of facts, 

Jmtrphyj Serjt.| contended, that there was no evidence that Williams had 
any authority from Bevan to overdraw the account at Douglas & Co/s 
bank. He argued, that nothing short of an express authority from the 
principal, or a subj^quent recognition by the latter, was sufficient to justify 
an agent in borrowing money ; as to this, there could be no doubt since 
the decision of the Court of Exchequer in Hawtayne v. Bourne^ 7 M. & 
W. 595, jand the present was a similar case. Unless, therefore, the jury 
were satisfied, either that Bevan had introduced Williams to the bank as a 
person authorized to overdraw the account, or, knowing that such was the 
latter's previous course of business, had consented to it, they must find for 
the defendant. 

*RoLF£, B., to the jury. — The point for you is, whether Williams r*QQQ 
had authority, express or implied, to overdraw the account at t 
Douglas, Smawley, & Co.'s? Overdrawing an account is, in fact, borrow- 
ing money ; and the law is quite clear, that an agent cannot do this so as 
to bind his principal, without either an express or implied previous author- 
ity, or an authority to be inferred from the subsequent recognition by the 
principal of the agent's conduct. On this point, me case of Hawtayne v. 
Bourne^ referred to by my brother Murphy, leaves no doubt. Now here 
there is no evidence of any previous authority to Williams to overdraw the 
account at the bank ; and you will, therefore, have to consider whether 
he was keeping such account as Sevan's agent, and whether the latter 
knew that he was overdrawing it ; because, u be knew this, then the in- 
ference is very strong, that he actually authorized such a course of busi- 
ness, and he would be liable accordingly. 

A claim was then made by the counsel for the plaintiffs, for interest on 
the balance alleged to be due from the defendants ; and the learned judge 
was requested to direct the jury, that, in the event of their finding a verdict 
for the plaintiffs, they should assess such interest as part of the damages. 

RoLFE, B., however, expressed it to be his opinion, that, as the relation 
of banker and customer was put an end to by the bankruptcy of the former, 
the plaintifls were not entitled to claim any interest for the period which 
had elapsed since that time. 

Tbmlins(yiiy for the plaintifls, urged, that by the usage of trade they were 
entitled to interest on the balance due so long as the account remained 
open; and he referred to the case of De Havilland v. Bowerbankj 
I Camp. 50. 

*RoLFE, B., directed the jury accordingly ; giving to the defend- r^qog 
ant liberty to move to reduce the verdict '* 

Verdict for the plaintiffs. 

Baines and Tomlinson, for the plaintiffs. 

Murphy^ Seijt., and Robinson, for the defendant. 



In Easter Term, Murphy, Serjt, applied to the Court of Common Pleas 
to set aside the verdict, on the ground that the learned judge who tried the 
cause should have directed a nonsuit, there not having been sufficient evi- 
dence of the agency of Williams ; but the court refused to disturb the ver- 
dict. He also applied for and obtained a rule to show cause why the ver- 
dict should not be reduced, by deducting therefrom the amount allowed by 
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the juiT for interest on the balance due to the plaintiffs ; and in the next 
term this question was areued by Talfourdy Serjt., for the plaintiffs, and 
Murphy^ Seijt., for the defendant. For the plaintifis it was argued, that, 
according to the usage of trade, they were entitled to interest on the balance 
due to the bankers ; and that the bankruptcy of the latter did not altei 
their rights in this respect. Had the contract between the parties been, 
that, in consideration that the bankers would continue to make advances, 
then the customer would pay interest on the balance due, the ailment on 
the other side might have been correct. But this was not the contract here ; 
and, therefore, as it could not be said that, had the bankers continued sol- 
vent, but refused to make advances, interest would not have been payable 
on the balance due at the time of such refusal ; so neither could it be said 
that such interest was not payable, merely because the bankers had, by 
reason of their insolvency, discontinued to make advances to the defend- 
ant. The bankruptcy of the bankers had taken away from them the 
*3401 *^^^'^^ ^^ make further advances ; but it had not deprived the de- 
-l fendant of the use of the money already advanced ; and as the con- 
tract between them was to pay interest on the sums advanced, the plaintifis 
were therefore entitled to interest on the sum now shown to be due to them. 
And he cited the cases of De Havilland v. Bowerbankj 1 Camp. 50 ; De 
Bemales v. Fuller ^ 2 Camp. 427; CaUan v. Bragg^ 15 East, 223 ; Bruce v. 
Hunter^ 3 Camp. 467 ; Moore v. Voughtofij 1 Stark. 487 ; Jfewal v. Jones, 
Mood. & Malk. 449. 

Murphy J Serjt., contra, contended that, the relation of banker and cus- 
tomer having been determined by the bankruptcy, the principal sum due 
at that time was all that could be recovered. He cited Cameron v. Smithy 
2 B. & Aid, 305. 

The court, (a) however, were of opinion that the assignees were entitled 
to recover interest on the balance due from the defendant. It was clear 
that, if the house of Douglas & Co. had not stopped payment, they would 
have been entitled to interest on this balance ; and as the assignees were 
placed by the 6 Geo. 4, e. 16, s. 63, in the same situation as the banknipt^ 
as to their rights, they considered that the present plaintiffs were likewise 
entitled to such interest, and that, therefore, the verdict should stand. 

Rule discharged accordingly. 

(a) Which consisted of Tindal, L. G. J., and Colunan and CressveU, Js. 



•341] HOLGATE and Others v. KAY. 

Where premises are demised by indentare at an entire rent, and there is a covenant bjr 
the lessor to pay such rent, no action for rent arrear can be brought on such co- 
venant, unless the lessee has been let into full possession of the premises demised. 

Where, in such an action, the defendant, in his plea, sets forth the lease, and then avers 
that " he entered and was possessed" of the premises thereunder, this will not esto) 
him from proving, that, when he so entered, he found some part of the said premise* 
in the possession of a third party under an adverse title. 

. This was an action on a covenant to pay rent for certain parcels of land 
and water privileges, demised by a certain indenture of lease to the de- 
fendant ; and the breach alleged was the non-payment of such rent. 

The defendant pleaded two pleas, namely, first, a plea which set out the 
indenture of lease on which the action was brought, and which concluded 
by alleging, in substance, as follows : — that part of the demised premises 
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was, at the time of the granting of the said lease, in the possession of a 
third person who had lawful tide thereto, and that the defendant had been 
kept out of possession of the said part of die said demised premises by such 
third person ; and secondly, that certain persons had obtained rights of 
way in and over the premises in question, and that by the exercise of such 
rights of way the defendant had been and was deprived of the use of the 
water-privileges demised to him by the said indenture of lease. 

On these pleas issue was joined. 

The following were the material facts of the case: — On the 1st of May, 
1801, a lease was granted by one Lomax to one Hay, for a tenn of 999 
years, of several parcels of land, known as the Mill-card, the Cross-meadow, 
and the Cross-field, and also of a stream called the Spottin-river. The 
lease likewise gave liberty to the lessee to cut goits or drains into part of 
the Cross-field ; and there was a covenant by Hay to erect a mill on the 
premises. On the death of Hay his widow became possessed of the terra 
m question ; and on her death it came into the possession of a person 
named Stock, who was the devisee under her will. Some time afterwards 
an agreement was entered into between Stock and Kay, the father of the 
present defendant, whereby Stock agreed to grant an underlease of the 
premises to Kay, at a certam rent. Such underlease, however, was never 
executed. Kay died ; and on the 10th of June, 1839, *the plain- r#ojo 
tifls, who had become possessed of the term, granted an under- ^ 
lease to the defendant on the same conditions as those contained in the 
agreement between Stock and his father. Soon after the lease was granted 
to Kay, it was discovered that there was a difficulty in the way of obtain- 
ing possession of certain parts of the Cross-field and Cross-meadow. They 
were, in fact, in the possession of parties who claimed under Lomax, the 
original lessor. It was likewise discovered that certain parties had ac- 

Siired rights of way over the land in question, so that a reservoir which 
e lessee wished to make therein, could not be madc». The lessors were 
then applied to by Kay, either to put him in full posse^sion of the premises 
demised, or to make a rateable reduction in the rent. This application, 
however, was refused ; and now the present action was brought in order to 
recover the entire rent reserved by the lease of the 10th of June, 1839. 

BaineSj for the defendant, argued that, under these circumstances, the 
plaintifls were not entitled to recover in the present action. The action was 
not for use and occupation ; but it was brought on a covenant in a lease 
whereby certain premises had been demised to the defendant at an entire 
pent, and part of which premises the defendant had never enjoyed. The de- 
fendant, therefore, had never been let into possession of the diing for which 
he had bargained ; and this, he submitted, was a ^ood bar to any action on 
the covenant to pay the rent reserved. He cited, m support of his position, 
the cases of Gardiner v. WUUamtonj 2 B. & Ad. 336 ; JVea& v. McKenziej 
1 M. & W. 747 ; and Tomlinson v. Day, 2 Brod. & Bing. 680. 

Knowksy contra, submitted that the rent might be apportioned ; and that, 
therefore, die plaintiffs were entided to recover for such part of the premises 
as the defendant had enjoyed. He likewise contended, that, as the de* 
fendant *had alleged in his plea that *^ he entered and was possessed r^o^o 
of" the premises in question, he was estopped by such allegation ^ 
from taking his present objection. 

RoLFE, B. — As to the former point, I take it to be perfectly clear, that 
if you cannot give full possession of the thing demised, you cannot sue in 
covenant for the rent. As to the other point, I consider that there is nothing 

'-OL. I. 26 
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m the defendant's allegation, that he ** entered and was possessed," at all 
inconsistent with the fact, that he may merely have entered for an instant 
on the demised premises, and found, on his so entering, that another per-i 
son was in possession under an adverse title. Such an allegation is, in my' 
opinion, no estoppel. 

A verdict was ultimatelv taken for the defendant on the first plea, and 
for the plaintiffs on the second ; leave being given to the plaintiffs 
to move for judgment nan obstante veredicto. 
Knowles and Segar^ ror the plaintiffs. 
Bmnes and Tondinson^ for the defendant 



In pursuance of the liberty granted to the plaintiffs at the trial, a motion 
for judgment non obstante veredicto was afterwards made by Knowlee in the 
Court of Common Pleas at Lancaster: and a rule nisi obtained, against 
which Baines and Tomlinson showed cause in Trinity Term last, before 
Mr. Justice Coltman and Mr. Baron Rolfe, who sat as judges of that 
court. After argument the rule was discharged, and the ruhn^ of Mr. 
Baron Rolfe confirmed, on the authoritv of Stevensonv. Lambard^ 2 East, 

*3441 ^^^' ^ ^b^ch c^^^ ^^ *Court of King's Bench held, that, '^ in co- 

■l Tenant as between lessor and lessee, where the action is personal 

and upon a mere privity of contract, and on that account transitory as any 

Other personal contract is, the rent is not apportionable." 2 East, 579.(a) 

(a) See, also, Bro. Ab. CmUraetf pi. 16; Finch's Law, lib. 9,c 18; and Moor, 118. 



LILLEY and Others (Assignees of BENNETT) v. BARNSLEY and 

Another. 

If A. deliver a chattel to B. under a contract by the latter to perform certain work there- 
on at a fixed price, and, before such work is completed, A. countermand the order, and 
demand the chattel from B., at the same time tendering a sum sufficient to pay for the 
work actually done, he will be entitled to maintain trover therefor, without tendering 
the contract price. 

But, in such a case, the jury must estimate the measure and value of the work done, 
as if the contract had never existed. 

SembU, that, by the custom of trade in Manchester as between caUco-printers and eo« 
gravers, the latter have no right of general lien for balances due to them from the 
former. 

This was an action of trorer. — Pleas : 1st, not guilty ; 2dly, not pos- 
sessed. 

It appeared that Barnsley, in company with one Buckley, carried on the 
business of an engraver in Manchester, and that the latter had taken an 
order from Bennett, the bankrupt, to engrave for him certain rollers, which 
were intended to be used in the process of calico-printing. The price 
which was agreed to be paid for engraving all the rollers was £33, Be* 
fore the work which was to be done to the rollers had been completed, 
Bennett called on the defendants, and after making some representations as 
to his circumstances, requested them to proceed no further with it. To 
this tliey consented, and the work was accordingly stopped. Some time 
after this Bennett became bankrupt, and his assignees applied to the 
defendants to have the rollers delivered up to them. This, however, the 
defendants refused to do, unless they were paid the whole sum of j£33, 
originally agreed upon as the price of engraving the rollers in question. 
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The plaintiffs offered to pay for the work which had been done, and they 
tendered a *sum of ^10 for that purpose. This offer was refused ; fOAi^ 
and in consequence thereof, the present action was brought. ^ 

Watson^ for the defendants, submitted that, inasmuch as the contract was 
to engrave the rollers for a specific sum, the party who had possession of 
those articles was entitled to a lien thereon for the amount of the contract 
price ; and that, consequently, the bankrupt had no right to countermand 
the order for the work, or to get possession of the roUers until that price 
was paid or tendered. 

Martin^ contra. — The owner of a chattel, who orders work to be done 
diereon, has a right to countermand that order. The real situation of the 
bailor and bailee in such a case is this. The bailee agrees to perform cer- 
tain work for the bailor, on chattels which the latter has delivered into his 
possession for that purpose ; and for whatever amount of work the bailee 
has actually done on those chattels, he is entitled to be paid ; or, if the 

{(rice of such work be not paid, he has a lien on the chattels diemselves. 
f, however, the owner of the chattels, before the work has been done, 
countermands his order, this will not have the effect of giving the bailee a 
lien for the whole of the contract price. The right of the owner to have 
the chattels is undisturbed : and therefore, if he pay or tender the price 
of the work actually done, he is entitled to have them given up to him ; 
although, by his having countermanded the order for the work to be done, 
he may render himself liable to an action for the breach of his contract. 

RoLFE, B. — In my opinion, the law on this question stands thus. If 
one man enters into a contract with another to get certain work done, and 
the latter agrees to do that work for a specific sum, but the party to whom 
belongs the chattel on which the work is to be done prevents him from 
completing such work, the party so prevented has a right of action to 
recover any damage which *he may have sustained by reason of r«oxg 
such prevention ; and he has also a right of lien for the value of ^ 
the work actually done, as well as for any expense incurred by him in 
doing the same. Although, therefore, the circumstances of this case might 
form a good ground for an action, by the present defendants, to recover 
damages for having been prevented from completing the work which they had 
agreed to do on the rollers, still I do not think that, in order to entitle the 
assignees to get possession of those rollers, there was any necessity for 
them to tender the contract-price of jC33. 

Watson then stated, that he was instructed that, by the custom of trade 
in Manchester between calico-printers and engravers, the latter were enti- 
tled to a general lien on all goods of the former which happened to be in 
^heir possession ; and he furUier stated, that he would be able to show 
that the bankrupt owed money to the defendants for other work which they 
had done for him. He then called two witnesses to prove the custom, and 
their evidence was as follows : — 

The first witness stated that he was an en^ver in Manchester, and 
that, upon one occasion, an order had been given him to engrave twelve 
rollers, which were sent to him for that purpose. All the rollers were 
delivered to him under one order. The person to whom the rollers be- 
longed subsequently became bankrupt, and the witness claimed to hold 
them by virtue of his lien. He had never exercised the right on any 
other occasion ; and he stated that the right which he had so exercised 
was what he understood to be that of a general lien. The other witness 
(who was likewise an engraver in Manchester) stated, that there was a cusi* 
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torn in their trade to hold both for particular and general balances, and that 
they had also a right to sell the thing retained, in order to repay thcnoselves. 
He gave three instances in >vhich he himself had exercised this right ; but 
it appeared, on his being cross-examined, that he had been in the habit of 
*3471 ^^S '^ bill-heads," in *which it was stated, that all ^oods deli- 
^ vered to him to be engraved would be subject to his right of 
general lien. 

Evidence was also given in order to prove the insufficiency of the sum 
which had been tendered by the plaintiffs ; and a witness was called who 
stated that the value of the work actually done to the rollers was 14/. IO5. 

Martiuy in reply, contended, first, that the defendants had not proved 
their right, by the custom of the trade, to retain the goods in question by 
virtue of a general Hen ; and, as to the sufficiency of the tender, he 
argued, that the valuation of the defendants was made on a wrong estimate, 
inasmuch as the proportion of work done should have been valued accord- 
ing to the terms of the original contract ; and that, proceeding on this 
pnnciple, it would be found that the sum of JCIO, which had been ten- 
dered, was sufficient to compensate for what had been done to the rollers. 

RoLFE, B., to the jury. — The defendants say, that they had a right to 
retain these goods, not only for the value of the work done on them, but 
likewise for their general balance. Now, particular liens are well esta- 
blished ; but, with the exception of bankers and factors, I am not aware 
of any instances in which, in the absence of an express or implied agree- 
ment to that effect, the law allows a general lien. Here, however, the 
evidence is so excessively loose, that we cannot conclude from it that any 
such agreement existed between Bennett and the defendants. The evi- 
dence of the first witness, who was called to prove the custom, amounts, 
when explained by himself, to -nothing like evidence of a general lien ; 
and from the evidence of the second witness it is clear, that he claimed 
the right of general lien, not by virtue of any custom of trade, but by 
reason of a special contract which was entered into by him in each indi- 
vidual case. As to the sufficiency of the tender, I am of opinion that the 
*S481 ^'^S^"^^ contract, having *been repudiated by the bankrupts, is now 
-I at an end for all purposes : and that you roust, therefore, judge of 
the measure and value of the work done, as if there had been no contract 
at all. Verdict for the defendants. 

Martin and Greene^ for the plaintiffs. 

W, H, Watson^ for the defendants. 



WHITE V. SHARP. 

Where three arbitrators were appointed, with power to any two of them to make their 
award, and the award was afterwards made as the award of the three, bat it was 
executed by two only : — Heldf that the power was well executed. 

This was an action of debt on an award, and the fietcts of the case were 
as follow : — 

The plaintiff had been the master of a ship of which the defendant was 
the owner. The ship, on her homeward voyage, had touched at St. 
Helena ; and, at the time of her arrival there, there happened to be on 
the island one M., who, with his wife, children, and servants, had, some 
time previously, been shipwrecked, and had lost their all. It further 
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appeared that the goveraor oF the island had directed the plaintiff to take 
M. and his family on board, in order to convey them to England ; that 
the plaintiff had accordingly done so ; and that the Admiralty had paid 
him, by way of passage^rooney for M. and his family, the allowance 
usually made in such cases, namely, one shilling and sixpence per day 
per head. When the plaintifT arrived in England, and came to settle 
with the defendant, the latter demanded to deduct from the moneys which 
were coming to the plaintiff, the sum of j£220, as for the passage-money 
in question. To this, however, the plaintiff objected, offering, at the 
same time, to deduct the sum received by him from the Admiralty, but 
refusing to make any further deduction. Under these circumstances, the 
plaintiff and ^defendant agreed to refer the matter to arbitration ; r«Q^Q 
and a submission was accordingly proposed, whereby three arbitra- ^ 
tors were appointed, with power to any two of them to make their award 
in writing with reference to the matters in dispute between the parties. 
Under this submission the arbitrators met ; and, ultimately, two of them 
agreed to make their award in favour of the plaintiff, whilst the third was 
of opinion that the defendant's claim should be allowed. The award was 
accordingly drawn up for the plaintiflf, and it was so drawn up as being 
the award of all the three. In fact, however, it was executed by two of the 
arbitrators only. 

Cowling, for the defendant, objected that the action could not be main- 
tained, inasmuch as the award was void. He contended that the award 
was not a good execution of the power. This had been decided in the 
case of Thomas v. Harropy 1 Sim. & Stu. 524. In that case it had been 
provided, by an agreement of reference, that the award should be made 
by four persons, or anv three of them. An award was prepared, purport- 
ing to be the award of the four referees, but it was executed by three of 
them only ; and the Vice-Chancellor (Sir J. Leach) held, that this was no 
good award ; that it was not the award of the four referees, because it was 
signed by three of them only ; and that it was not a good award of those 
three, because it professed to be the award of all the four. So in the pre- 
sent case ; had the award on the face of it appeared to have been the award 
of the two only by whom it had been executed, it would have been a good 
award ; but professing, as it did, to be the award of three, whilst at the 
same time it had been executed by two only, it was void. 

RoLFE, B., directed the jury to find a verdict for the ^plaintiff, at r^ogQ 
the same time ^ving the defendant leave to move to enter a ^ 
nonsuit. 

W. H. WaUon and Cromptonj for the plaintiff. 

CowUngj for the defendant. 



Cowlingj in the next term, moved accordingly; but the Court of Exche- 
quer refused a rule. 



FLETCHER and Another (Assignees of CHAPPE) v. MANNING 

and Another. 

Where a petitiooiDg-creditor's debt consists of a certain principal sum and interest, but, 
by reason of its insufficiency, another debt is snbstitated for it under the 6 Geo 4, e. 
10« s. 18, it is sufficient to constitute such second debt a debt **not anterior'* tc the 

S 
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former, that the priDcipal snm was doe before the accruins^ of the sabstitated debt, 
although the interest thereon may have been accruing op to a period snbsequent 
thereto. 

The proof of a petitioning-creditor's debt may be received in evidence, withoat its hav- 
ing been enrolled, provided the handwriting of the petition ing-creditor be proved, and 
the deposition be produced from the original proceedings under the fiat. 

Where a mill, and the machinery therein, had been mortgaged, and the mortgagor con- 
tinued in possession until the time of his bankruptcy: — ATr/c/, that the machinery was 
not in the order and disposition of the bankrupt, within the meaning of the bank* 
rupt acts. 

SembUf that where a creditor proves under a fiat in bankruptcy, for a debt due on bills 
of axchange of which the bankrupt is the drawer, it is not necessary for him to aver 
in his deposition that the bills were duly presented, and that notice of their dishonour 
was given to the bankrupt 

Assumpsit for money had and received, and on an account stated. 

Pleas. 1st, turn assumpserunt ; 2d, that the plaintifls were not the 
assignees of the estate and effects of the said Chappe, in manner and form 
as in the declaration alleged. Issue thereon. 

The facts of the case were as follow: — The bankrupt Chappe had been 
a manufacturer in Manchester, and had employed one Buxton as his agent 
in London. Buxton had, at the request of Chappe, become guarantee for 
him to the amount of upwards of £4669; and in order to secure this sum 
*3511 ^^ Ititter had, on the 27th September, 1839, *given him a warrant- 
-l of-attomey directed to the defendants, whereby they were authorized 
to enter up judgment and sue out execution for the sum of j£l 1,000. De- 
fault having been made by Chappe, execution was afterwards issued 
accordingly ; and on the 10th of February, 1840, the sheriff entered there- 
under and seized the whole of his property. Before the sale, however, to 
wit, on the 11th of February, 1840, Chappe executed an assignment for 
tiie benefit of his creditors; and on the 12th of that month a fiat in bank- 
ruptcy issued against him, — the execution of such assignment being the 
act of bankruptcy on which the said fiat was founded. iNhotice of Chappe's 
bankruptcy was forthwith given to the sheriff, but the defendants (to whom 
it appeared that Buxton had, on the 16tb of January, 1840, assi^ed the 
securities held by him of Chappe, and who were, in fact, the parties really 
interested under the warrant-of-attorney) insisted on his proceeding to a 
sale, and at the same time agreed to give him an indemnity. Chappy's 
property, which consisted partly of household furniture and goods in the 
process of manufacture, and partly of machinery, was accordingly sold 
under the execution^ and the proceeds of the sale, which amounted, after 
payment of expenses, to JC2156, were remitted to the defendants. The 
present action was brought by the assignees of Chappe, to recover this 
sum as money had and received to their use. 

In order to show, under the issue raised by the second plea, that the 
plaintiffs were the assignees of the estate and effects of Chappe, proof was 
given of the trading and act of bankruptcy ; and the following evidence 
was then given in order to prove the petitioning-creditor*s debt: — it 
appeared that the fiat against Chappe had been originally sued out on the 
petition of one John Fletcher. The debt due from the bankrupt to him 
had accrued due on the 31st of December, 1829, and it amounted at that 
time to the sum of 220/. &. lid. Before the 31st of December, 1835, 
however, this debt had been reduced to the sum of 95/. I6s. ; and from 
that time until the 31st December, 1839, when the account was closed, 
*3521 ^"^^''^^^ ^^^ been charged annually *on this balance ; so that, at that 
•' time, the aum alleged to be due to Fletcher was 105/. Is, 0^ 
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petitioning for the fiat a^inst Chappe, this last sum was sworn to bj 
Fletcher, as for the petitioning-creditor's debt. It appeared, however, 
that, in the course of the proceedings, some doubt arose as to the right of 
Fletcher to charge interest on the buance of 95/. 16f., in the manner above 
stated ; and the consequence was, that the Lord Chancellor was applied 
to, under the 6 Greo. 4, c. 16, s. 18, and an order obtained from him, to 
substitute the debt of Messrs. Jones, Lloyd & Co., bankers, for that of 
Fletcher, as the petitioning-creditor's debt on which the fiat should be pro- 
ceeded in. At the time of the bankruptcy of Chappe, a considemble 
balance was due fiom him to Jones, Lloyd & Co. ; and it appeared, that, 
as s«^curity for that balance, they held two bills of exchange ; one of which 
was drawn by Chappe on Buxton, and the other on a person named Hud- 
son; and also three promissory notes, which were drawn on the 25th 
September, 1838, by Chappe, m favour of Jones, Lloyd & Co., payable 
req>ectively, at 18, 24, and 30 months after date. With reference to the 
bills of exchange drawn on Buxton and Hudson, the deposition of Jones, 
Lloyd & Co., aid not contain any averment, that those bills had been 
presented for payment, or that notice of their dishonour had been given to 
Chappe. 

The first objection taken on the part of the defendants was to the admis- 
sibility of the proof of John Fletcher's debt. A witness was called, who 
produced the proceedings under the fiat against Chappe ; and it was then 
proposed to read Fletcher's deposition. 

Hoggins objected to diis, on the ^und that the deposition could not be 
admitted, unless it had been previously enrolled : and he referred to the 
statute 2 & 3 Will. 4, c. 114, s. 9.(a) 

*KnawleSj contra, argued, that it would be sufiicient for him to r*o^o 
prove the handwriting of John Fletcher to the deposition, as pe- I- 
titioning-creditor ; and to show that the witness produced such deposition 
from the original proceeding under the fiat. 

On this evidence being given, 

RoLFE, B., admitted the document. 

Hoggins and Robinson then contended, that the plaintiflfs must be non- 
suited, inasmuch as they had failed to prove a good petitioning-creditor's 
debt. With reference to the bills of exchange drawn by Chappe on Bux- 
ton and Hudson, they submitted, that, inasmuch as Chappe would not 
have been liable on those bills until after presentment and due notice of 
dishonour, so it was incumbent on Jones, Lloyd & Co., to have averred 
in their deposition, that such presentment had been made and such notice 
of dishonour given ; and they contended, that, by reason of the absence of 
such averment, the proof of Jones, Lloyd & Co., as to those bills, was not, 
per M, a sufiicient proof of any debt on the face of it. Then, as to the 
promissory notes, they contended, that the proof was equally unavailable, 
because it did not come within the terms of the 6 Geo. 4, c. 16, s. 18. 
The words of that section were, that, in the event of the petitioning-credit- 
or's debt being ^^ found insufiicient to support a commission, it shall be 
lawful for the Lord Chancellor, upon the application of any other creditor 

(a) Which enacts :—" That apon the prodactioD in evidence of any commission, fiat, 
adjodicatioD, assii^nment, appointment of assignees, certificate, deposition, or other 
proceeding in bankraptcy, purporting to be sealed with the seal of the said Court of 
bankruptcy, or of any writing purporting to be a copy of any such document, and pur- 
porting to be sealed as aforesaid, the same shall be received as evidence of such docu- 
ments respectively, and of the same having been so entered of record as aforesaid 
without any further proof thereof" 



353 Fletcher v. Manning. N. S. C. 1844. 

or creditors, having proved any debt or debts sufficient to support a com- 
mission, provided such debt or debts has or have been incurred not anterior to 
the debt or debts of tlte petitioning'Crediior or creaiiorSy to order the said 
commission to be proceeded in ; and it shall, by such order, be deemed 
•3541 ^^''^•" Was, then, •the debt of Jones, Lloyd & Co., in respect 
J of these promissory notes, a debt " not anterior" to tfie debt of 
John Fletcher, the petitioning-creditor ? They submitted that it was not. 
The last balance of account between John Fletcher and Chappe was on 
the 31st December, 1839 ; and as the other side did not rely on the balance 
of 95/. 16^., which was ^own to have been due before that time, but on 
that balance together with interest up to the time the account was closed, 
namely on the 31st December, 1839, that was the date at which the debt 
of John Fletcher as petitioning-creditor must be taken to have come into 
existence. But the promissory notes on which Jones, Lloyd & Co., 
proved were dated on the 25th September, 1838; and as those notes 
formed a good subject for a petitioning«creditor^s debt from that date, it 
was clear that the plaintiffs had not shown a debt existing in respect of 
those notes which was " not anterior" to the debt of John Fletcher. 

Knowles and Crompion^ contra, contended that the proof of Jones, 
Lloyd & Co. was sufficient ; and that, even if it were not so, the fiat 
could still be supported, because, by the showing of the other side, more than 
£100 had been due to John Fletcher at the time of Chappe's bankruptcy. 

RoLFE, B. — In my opinion the plaintiffi have proved all that they were 
bound to prove. The petitioning-creditor's debt in this case consisted of 
the principal siim of 95/. 16^*, together with a sum for interest, which 
brought the debt up to something above J£100. On investigation, how- 
ever, a portion of this sum turned out not to be a good subject for a peti- 
tioning-creditor's debt ; in other words, the real debt due to John Fletcher 
must be taken to have been the principal sum of 95/. 16s. only. But this 
sum was due so far back as the year 1829, long anterior to the debt on 
which Jones, Lloyd & Co. have proved. It is not because the petition- 
ing-creditor endeavours to tack on interest to this sum, that therefore the 
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debt itself ceases to be ^anterior. Indeed, if that were so, the 18th 



section of the 6 Geo. 4, c. 16, would be nugatory ; for in every case 
in which the creditor holds a bill of exchange for his aebt, or has given 
notice in writing claiming interest to be paid thereon, such interest must 
accrue de die in diem up to the time of issuing the fiat : and therefore, to 
talk of a debt which is not to be anterior to the petitioning-creditor's debt, 
would in such cases be to talk about that which could never exist. It 
appears to me, then, that the petitioning-creditor's debt in this case was 
ascertained to be the principal sum of 95/. 16^. ; and this debt, it is clear, 
existed in 1829 ; so that the debt of Jones, Lloyd & Co., which has been 
substituted for it, is a debt *' not anterior" thereto within the meaning of 
the statute. As to the other point, namely, the sug^stion that Jones, 
Lloyd & Co. ought to have shown, on the face of their proof, a due pre- 
sentment and notice of dishonour of the bills of exchange, I think there is 
nothing in that. In my opinion, therefore, neither of the grounds taken by 
the defendants is maintainable. I will reserve to them, however, liberty to 
move to enter a nonsuit. 

It appeared further, that, on the 27th September, 1839, Chappe had as- 
signed to one A. F. all his interest in the manufactory at Mandiester, in- 
cluding the machineiy contained therein, subject to a previous mortgage 
thereof to Lord Balcarras ; and it had been argued by 
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KnawleSf that the jury, in the event of their finding for the piaintiiTs, 
must assess the value of such machinery as part of the damages, because, 
at the time of the bankruptcy, it had been in the order and disposition of 
the bankrupt.(a) 

RoLFE, B., however, in summing up, told the jury, that, if the machinery 
which was seized in February was the *same as that which had rco^g 
been assigned in September, the bankrupts had no title to it ; and *- 
that, therefore, the only question for them was, — was it, in fact, the same 
machinery, or not ?(6) 

Verdict for the piaintifTs, damages JS963, with leave to move to enter 
a nonsuit, or to increase the damages. 

Knowles and Crompion^ for the plaintifiS. 

Hoggins and Robinsonj for the defendants. 



In the next term, (19th of April, 1844,) Hoggins moved accordingly.: 
first, to enter a nonsuit, on the ground that the debt of John Fletcher was 
a debt ** not anterior'* to that of Jones, Uovd & Co., within the meaning 
of the 6 Geo. 4, c. 16, s. 18 ; and, secondly, to increase the damages. 
The court, (c) however, refused the rule for a nonsuit : and, with respect 
to the question of damages, the cause was ultimately agreed to be referred 
to the master. 

(a) See 6 Geo. 4, c 16, s. 7S. 

(A) 8e€ as to this point the cases of Ex partt Reynal, 3 Mon., Bea^ &> B. 443 ; Ex porta 
Wttmm, S Moo. A Ayr. 61; Ex parit JJo^d, 1 Mon. & Ayr. 494; ffubbard v, Bagihaw, 
4 Sim, 326. 

(r) or Exchequer. 



ATKIN and Othera t;. SLATER and Others. 

A written notice of demand, to deliver up certain deeds, was served on three defendants 
at different times and places :^H«/</, that it was for the jury to say, from the whole 
of the evidence, whether the defendants had not previously agreed to act in such a 
manner, with reference to the deeds in question, as to render their refusal, although 
separately given, evidence of a joint conversion* 

On one of the defendants being served with notice of demand, he merely said, <*that he 
would consult his attorney:— //^/f/, that this expression, coupled with his subsequent 
conduct in not giving up the deeds, amounted to evidence of a conversion. 

Trover for deeds. — Plea, not guilty. 

This action was brought by the plaintiffs, who were the assignees of a 
bankrupt, against the defendant Slater and *two others, who claimed r«qg^ 
a right to retain the deeds in c^uestion, by virtue of a mortgage from *- 
the bankrupt ; and the declaration charged the three defendants with a joint 
conversion. In order to prove such a conversion, the plaintiffs gave evi- 
dence to show, that a written notice of demand had been served by one P. 
on the three defendants respectively. It appeared, however, that the said 
notice had not been served on the defendants at the same time ; but that, 
on the contrary, such service had been effected at difierent times and in 
different places. 

Knowles J for the defendants, submitted that this was no evidence of a 
joint conversion ; and that, therefore, the plaintiffs must elect against 
which defendant to proceed. 

RoLFE, B., however, thought that it was for the jury to say, whelher it 
was not apparent, from the whole of the evidence, that the three defend- 

VOL. I. 27 8 2 
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ants had, previously to the service of the notice, come to an agreement to 
act in such a manner, with reference to the deeds in question, as to render 
their refusal, although separately given, sufficient evidence of a joint con* 
version. 

The evidence against the defendant Slater was, that, when the demand 
was made, he said ^^ that he would consult his attorney ;" and 

Knowles contended that this was not such a refusal as to amount to evi- 
dence of a conversion on his part : but 

RoLFE, B., was of opinion, that the expression used by Slater on his 
being served with the notice of demand, namely, ^' that he would consult 
his attorney,*' must be coupled with his subsequent conduct in not giving 
up the deeds ; and that the two taken together did amount to evidence of 
a conversion by him. 

•The principal question in the cause, however, turned on the va- 
lidity of the mortgage ; and on that point there was a 

Verdict for the defendants. 

Baines and RoUnsonj for the plaintiffs. 

Knowles and Cromptoriy for the defendants. 
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ALDERSON v. T. WAISTELL and H. WAISTELL. 

\n assault made by a man in defence of his property is justifiable. 

Where A. threw a slick, which struck the plaintiff, but it did not appear for what pai^ 
pose the stick was thrown — Htld, that it was fair (o conclude that the stick was 
thrown for a proper purpose, and that the striking of the plaintiff was an accident 

Trespass for an assault. — Pleas, 1st, by the defendant T. W., not guilty ; 
2d, that the plaintiff first assaulted him the said T. W., and that he made 
the assault complained of in self-defence ; 3d, that the defendant T. W. 
was possessed of certain sheep, which the plaintiff with a strong hand 
attempted to take and seize, and did take and seize, and convert to his own 
use, without the leave and license and against the will of the said defend- 
ant, and that the defendant assaulted the plaintiff in endeavouring to pro- 
tect the said sheep ; 4th, by the defendant H. W., not guilty. , 

The circumstances which gave rise to the alleged assault were the fol- 
lowing : — The plaintiff and the defendant T. W. were both in the habit of 
pasturmg their sheep on a certain common ; and, for the convenience of 
fodderinff such sheep, they had each erected " bields" on the common, to- 
wards which " bields" they were driving their sheep at the time the assault 
complained of was made. The plaintiff had two " bields," of one of 
which the defendant T. W., for some cause which did not appear, was 
desirous to get possession : and it appeared, that, in order that he might do 
•o-qi so, he drove his sheep amongst those of •the plaintiff. The latter 
-I endeavoured to separate his sheep from those of T. W. ; and it was 
proved, that, whilst he was thus engaged, T. W. assaulted him. The evidence 
against the defendant H. W., who was the son of T. W., was, that, whilst 
the sheep were intermingled, he threw a stick which struck the plaintiflf. 
But it did not appear that he threw the stick with the intention of striking 
the plaintiff 

RoLFE, B., in summing up, observed : — If you are satisfied Aat the de- 
fendant T. W. has made out either of his pleas, he will be entitled to your 
verdict ; because, if the blow complained of was really and bond fide struck 
in order to prevent the plaintiff from getting away the defendant's sheep. 
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ihat is a sufficient justification. With reference to the younger defendant, 
H. W., the only evidence is, that he threw a stick, which stick struck tnu 
plaintiff^ But this is not sufficient, of itself, to constitute an assault ; inas- 
much as it does not appear for what purpose the stick was so thrown, and 
it is therefore fair to conclude, that it was in fact thrown for a proper pur- 
pose, and that the striking of the plaintiff was merely an accident.(a) 

The jury found for the plaintiff on the first, second, and third pleas; 
and for the defendant H. W. on the fourth. 

Knowles and Cowlings for the plaintiff. 

Dundas and BlisSy for the defendants. 

(a) It is the quo aninto which constitutes an assaalt. See per Legge, B^ Griffin y. Par' 
mnu, 1 8el. N. P. 28, (in notis;) and Bai. N. P. 15. 



•OUVERSON and Another v. BRIGHTMAN and Others. [•360 

A policy of insurance was eflected on goods at and from L. to various places in China, 
amongst others, to Canton, with leave for the ship named in the policy, or any other 
ship on board which the interest might be transhipped, to touch at various ports, 
amongst others, Hong-Kong, "or remain at the same until it is deemed expedient to 
proceed to the port or place of discharge," and the risk was to continue ** until the 
goods are arrived at their final port of destination.*' When the ship arrived at Ma- 
cao hostilities were going on at Canton, so that she could not go thither. In the 
course of the voyage the goods had received some damage ; and the consignees, in 
consequence, ordered the ship to be taken to Hong-Kong, at which place the goods 
were to be transhipped on board the J. L., in order, as thev allegeiC to have them 
examined. Whilst the transhipment was proceeding, the J. L. was driven ashore by a 
storm, and the goods lost: — Held^ in an action on the policy, that the mere fact of the 
vessel named in the policy having been unable to proceed to Canton on account of the 
hostilities did not, under this policy, make Hong-Kong the final port of destination, so^ 
as to determine the risk ; but that it was for the jury to say, whether the consignees,' 
when they transhipped the goods, intended to make it so* 

This was an action of assumpsit on a policy of insurance on goods 
valued at j£5000, and the declaration averred a total loss. There were 
also the common counts. The pleas were^ 1st, a denial of the loss ; 2d, 
that, before the loss happened, the goods in question were finally discharged 
at their port of destination ; 3d, that the said goods had been transhipped 
by the plaintiffs on board a vessel called the James Lang, which vessel was 
unseaworthy, and that thereby they were lost ; and, 4th, non assumpseruni. 
Issues were jomed on these pleas respectively. 

It appeared that the goods, in respect of the loss of which the plaintiffiF 
claimed, had been shipped, in the month of October, 1840, on board a 
ship called the Penang, which was then loading at Liverpool for China. 
The policy of insurance on which the action was brought was effected in 
the following terms ; namely, ^^ at and from Liverpool to Lintin, and for 
Hong-Kong, and for Tongkoo, and for Macao, and for Whampoa, and for 
Canton, or all or any other port or ports, place or places in China, the East 
Indies, or the Indian and China seas, the Gulf of Siam, or seas adjacent ; 
and particularly Manilla and Sincapore, backwards and forwards twice, or 
ofiener, in any rotation ; with leave to tranship or reship the interest insured 
by this policy on board the same or any other vessel or vessels, at or off 
Sincapore, Manilla, Macao, Lintin, Whampoa, or elsewhere in die Canton 
river, or on the coast of China, or in the China seas or the Gulf of Siam, 
or seas adjacent, all or any; and for Canton, Manilla, ^Sincapore, r«og| 
or any other of the ports or places aforesaid ; and with leave for the ^ 
whip named in this policy, or any other vessel or vessels on board which 
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the interest may have been transhipped, as above mentioned, to proceed 
from any port or ports, place or places in China, the China seas, or seas 
adjacent, (particularly the before-mentioned places,) to any other porta or 
places m China, the East Indies, or the Indian and China seas, or seas ad- 
jacent, and discharge the goods at all or any of the said places, or remain 
at the same until it is deemed expedient to proceed to the port or place of dis- 
charge; and with leave to call, touch, stay, and trade, discharge, take in, 
and exchange goods, freights, specie, and passengers at all and any ports 
and places (customary or not customary) on this side, at and beyond the 
Cape of Good Hope ; and continuing the risk by land and or by water until 
the goods are arrived at their final port of destination^ and including all risk 
of boats and craft, and of transhipment from vessel to vessel, as above 
mentioned." 

The Penang set sail for China on the 1st of November, 1840 ; but, at 
that time, her port of destination was uncertain, because this country and 
China were then at war. Every thing went on well until she arrived off 
the Cape of Good Hope ; but at this period of her vovage she was much 
damaged by a storm, and the water having got into the hold, her cargo 
was considerably injured. On the 13th of April she arrived at Sincapore ; 
and the captain, being desirous to complete his voyage as quickly as pos- 
sible, had the ship immediately put under repair. Fhis occupied until the 
8th of June, and on that day the Penang sailed for Macao. Whilst the 
ship was lying at Sincapore, the captam did not examine the cargo, be- 
cause he could not have done so without breaking bulk, which he wished 
to avoid doing ; but he communicated with the consignees of the cargo in 
China, and informed them of the facts mentioned above. On the 22d of 
^ocoi June, the Penang reached Macao. Her caigo, however, *could 
-I not be lauded there, on account of the hostuities which then ex- 
isted between the English and the Chinese ; and accordingly she was des- 
patched to Hon^-Kong, in order, as the plaintiffs alleged, that the cargo 
might be examined. This was done by the order of Bum, one of the 
consignees, who was at Macao at the time. Before the Penang sailed for 
Hong-Kong, the consignees chartered a ship called the James Lang, which 
they intended to despatch with her ; and they stated their object m doing 
so to have been as follows. At the time above specified tnere were no 
warehouses at Hong-Kong ; and the consignees intended, that, when the 
ships arrived at that place, the cargo of the Penang should be transhipped 
into the James Lang ; first, in order that it might be thoroughly examined, 
for the purpose of discovering the extent of damage it had sustained in 
the course of the voyage ; and, secondly, in order that it might be in a 
place of safety until a warehouse, either temporary or otherwise, could be 
provided for it at Hong-Kon^, or until the goods could be sent on to Can- 
ton, or some other market which might be opened in China. They further 
stated, that, from the position of affairs at the time, it was impossible for 
them to make anv arrangement as to the final place of destination for the 
cargo; that the James Lang was not what is commonly called '^ a receiv- 
ing ship ;" and that Hong-Kong was never intended by them as the final 
place of deposit for the goods, for the purpose of sale. In pursuance of 
the above arrangement, the two vessels sailed for Hong-Kong ; and, on 
their arrival at that port, they were anchored alongside one another, and 
the transhipment of die cargo was forthwith commenced. By the 2l8t of 
July, the whole of the cargo, except about 200 bales, had been tran- 
shipped ; but on that day a typhoon came on, which made it necessary to 
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Anchor the James Lang at some distance ofT, in order that she might ride 
clear of the Penang ; and, not long afterwards, the storm increased to 
such a height that me former vessel broke from her moorings, and was 
driven *on shore. This occasioned the loss which was the subject r^ogo 
of the present action. ^ 

KnowleSj for the plaintifls, contended, that under these circumstances, 
there must be a verdict in their favour. The goods were under the pro- 
tection of the policy until they " arrived at their final port of destination ;" 
and it was for the jury to say whether the consignees mtended that Hong- 
Kong should be their final port of destination, or not. This, however, he 
submitted, was not their intention. The motive for sending the goods to 
Hong-Kong, and transhipping them there, was simply that they might be 
properly examined, which could not have been done without their being 
so transhipped. At the time they were lost, therefore, they were under 
the protection of the policy ; and the plaintiffs were accordingly entitled 
to be indemnified, under that policy, for the loss they had sustamed. 

Kellyj contra, submitted that there was no question in the case which 
could properly be left to a jury ; but that the point in dispute was one 
entirely of law. The case of Broum v. Vigne^ 12 East, 283, was exactly 
in point. There a ship was insured from London to any port or ports on 
the river Plate until her arrival in her last port of discharge in that river : 
and the master, intending to discharge her cargo at Buenos Ayres, passed 
Maldonado ; but, hearing that the former port was in the hands of the 
enemy, he went to Monte Video, with intent to make a complete discharge 
there if the market were favourable ; but, after discharmng a part, and not 
finding the market there so favourable as he expected, he had not aban- 
doned hb original intention of going to Buenos Ayres, if it should after- 
wards be practicable. While he was still discharging part of his cargo at 
Monte Video, however, a loss happened by a peril of the sea : and it was 
held, that, as Buenos Ayres, to which other *port only in the Plate r^og^ 
he had contemplated to go, was, at the time of his arrival in that *■ 
river, and up to the time of the loss, in the hands of the enemy, so that 
he could not legally go there, Monte Video must be taken to be the ship's 
last port of discharge, and that, on her arrival there, the policy was dis- 
charged. Now, in the present case, the intended port of discharge was 
Canton, as in the case cited it was Buenos Ayres ; and here likewise there 
were hostilities existing, so that the captain could not proceed to that port, 
although he might have intended to do so afterwards. The defendants, 
indeed, admitted that the captain, when he put the goods on board the 
James Lang, did intend, should circumstances permit, to go on to Canton ; 
but still they contended, that when a vessel, under such circumstances as 
existed in this case, arrives at a place mentioned in the policy, and then 
lands her cargo, or part of it, into a place of safety, that place is made the 
ultimate port of discharge, notwithstanding any intention which may exist 
of afterwards forwarding the cargo. In the case just cited. Lord Ellen- 
borough says, ^^ Does not the last port of discharge mean die last practi- 
cable port ? The master could not have gone into Buenos Ayres, which 
was then an enemy^s port ; and was he at liberty to protract the voyage 
'or that purpose till peace was restored?" (12 East, 285,) and the same 
remark applies to the present case. In order to obviate this conclusion, 
the other side will rely on the words in the policy, whereby leave is re- 
served for the ship therein named, or any other vessel on board which the 
'nterest may have been transhipped, to proceed from any port in China, 
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&c., to any other port in China, &c., '' or remam at the same until it is 
deemed expedient to proceed to the port or place of discharge." They 
insist that these words were introduced for the purpose of enabling the 
captain to remain at any of the ports named in the policy until hostilities 
should cease. If that be the true construction, the plaintiffs must recover ; 
*:^651 *^^^ ^^ ^ submitted that the policy has no such meaning. The 
^ true meaning is, that the captain was to be at liberty to touch at 
the ports or places named, but still with a definite view of prosecuting the 
voyage, and not that he might remain at any one of those ports for any 
indefinite period during which the war might last. Here, however, there 
was no such definite view of prosecuting the voyage ; and it is therefore 
submitted, that, so far as the goods lost were concerned, the voyage in- 
sured was at an end before that loss occurred. 

RoLFE, B., however, was of opinion that the question was, — with what 
intention was the transhipment made at Hong*Kong ? and he accordingly 
directed the jury to find a 

Verdict for the plaintiffs, subject to the opinion of the court above on 
a special case.(a) 

KnowleSy Wartley, Martin j and Totplinsony for the plaintiffs. 

JG?%, W. H. Waisofiy and Cramptonj for the defendants. 

(a) This case had not been argued when these reports went to press. 
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KENT ASSIZES. 

{Croton Side.) 

BEFORE BARON ALDERSON. 



REGINA V. CHRISTOPHER BARTHOLOMEW. 

i\n indictment for perjury stated, ihat H. L. stood charged by F. W., before T. 8., clerk, 
a justice of the peace, with having committed a trespass, by entering and being in the 
daytime on certain land in pursuit of game, on the 12th of August, 1843; and that 
T. 8. proceeded to the hearing of the charge, and that, upon the hearing of the charge, 
the defendant C. B. falsely swore that he did not see H. L. during the whole of the said 
12th of August, meaning that he, the said C. B., did not see the said H. L. at all on 
the said 12th day of August in the year aforesaid ; and that, at the time ke,th€ taid 
C. Bt swore a» aforesttiri, u wa9 mat trial and necessary for the said T. 8. so being such jus- 
tice as aforesaid, to inquire of and he informed by the said C. 6., whether he, the said 
C. B., did see the said H. L. at all during the said 12th day of August, in the year 
aforesaid : — Bt///, that this averment of materiality was insufficient, because, consist- 
ently with this averment, it might have been material forT. S. in some other matter, 
and not in the matter stated to have been in issue before him, to have put this ques- 
tion, and received this answer. ' 

Perjury. — The indictment was in the following form : " Kent, to wit. — 
The jurors for our lady the queen, on their oath present, that, on the 28th 
day of August, 1843, at the parish of Bromley, in tlie county of Kent, one 
Henry Liversuch stood charged by one Francis Williams, before Thomas 
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Scott, clerk, one of her majesty's justices of the peace in and for the said 
coun^, assigned to keep the peace, &c., with having, on the 12th day of 
August, in the year aforesaid, committed a certain trespass, by entering 
andbeing in the daytime of the same last-mentioned day upon a certain 
close of land in the possession and occupation of one William Perschour, 
there in pursuit of game, contrary to the statute in such case made and 
provided. And that the said T. S., so being such justice as aforesaid, 
then and there proceeded to the hearing of the charge so made against the 
said Henry Liversuch. And the jurors, &c., further present, that, upon the 
said hearing of the said •charge, Christopher Bartholomew, late of r»Qe7 
the parish aforesaid, in the county aforesaid, labourer, then and there *- 
appeared as a witness for and on the behalf of the said H. L., and was then 
and there duly sworn and did take his corporal oath upon the holy Gospel 
of God, to speak the truth touching the said charge, made as aforesaid be- 
fore the said T. S., so being such justice as aforesaid, (he the said T. S., 
then and there having full and competent power and authority to adminis- 
ter the said oath to the said C. B. in that behalf.) And the jurors, &c., 
further present, that the said C. B., being so sworn as aforesaid, and not 
having the fear of God, £lc., and wickedly devising and intending to pre- 
vent the due course of law and justice, then and there, to wit, upon the hear- 
ing of the said charge, at the parish aforesaid, in the county aforesaid, upon 
his oath aforesaid, before the said T. S., so being such justice as aforesaid, 
(he, the said T. S. then and there having full and competent power and 
authority to administer the said oath to the said C. B. in that behalf,) unlaw- 
fully, falsely, knowingly, wilfully, wickedly, and corruptly did say, depose, 
swear, and give in evidence, amongst other things, in substance and to the 
eflfect following, that is to say. That he the said C. B. did not see the said 
H. L. during the whole day of the 12th day of August, in the year 1843, 
(meaning that he the said C. B. did not see the said H. L. at all on the 
said 12Ui day of August, in the year aforesaid.) And the jurors, &c., 
further present, that, at the time he the said C. B. swore as aforesaid, it 
was material and necessary for the said T. S*., so being such justice as afore- 
said, to inquire of and be informed by the said C. B. whether he the said 
C. B. did see the said H. L. at all during the said 12th day of August, in 
the year aforesaid. Whereas, in truth and in fact, the said C. B. did see 
the said H. L. on the 12th day of August, in the year 1843, as he the 
said C. B., at the time he so wilfully and corruptly swore as aforesaid, then 
and there weU knew. And so the jurors aforesaid, upon their *oath r^o^o 
aforesaid, do say, that the said C. B., on the said 28th day of Au- ^ 
gust, in the year aforesaid, in the county aforesaid, upon the hearing of the 
said charge, upon his oath aforesaid, before the said T. S., so being such 
Justice as aforesaid, (he the said T. S. then and there having competent 
power and authority to administer the said oath to the said C. B. in that 
behalf,) unlawfully, falsely, knowingly, wilfully, wickedly, and corruptly, 
in manner and form aibresaid, did commit wilful and corrupt perjury, to 
the great displeasure of Almighty God, in contempt of our said lady the 
queen and her laws, to the evU example of all other persons, against the 
form of the statute in such case made and provided, and against the peace 
of our said )ady the queen, her crown and dignity." 

The defendant was convicted on this indictment before Mr. Justice 
Erskine, at the Winter Assize of 1843. 

F. Russell J for the defendant, then objected, in arrest of judgment, that 
the averment of materiality contained in the indictment was insufficient, 
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as it merely sthted that it was material and necessary for the magistrate to 
inquire of and be informed by the present defendant whether he saw Henij 
Liversuch at all during the I2th of August, without goin^ on to add that 
it was material to the mquiiy as to the trespass with which Henry Liver- 
such was charged. 

Erskine, J., postponed giving judgment, that he might confer with Ae 
other learned judges on the point. 

The case having been' considered by the judges in Hilary Term, the 
judgment was now given. 

Alderson, B., (to the defendant.) — You were charged at the last assizes, 
before Mr. Justice Erskine, with having committed wilful and corrupt 
^3691 P^'^^^y.' ^"^ ^^ objection *Mras taken to the form of the indictment 
-■ on which vou were convicted, and a motion made in arrest of 
judgment, llie learned judge reserved the case, in order that he mig^t 
consult with the other judges upon it. The matter has been considered 
by some of them, and I am now to inform you of the result of that con- 
sideration. This indictment charges that you, who were duly sworn on i 
matter stated in the indictment to be in issue before a justice of the peace, 
swore and took your corporal oath to speak the trutii touching a certain 
charge before the justice, and gave certain evidence as to whether you had 
seen a man of the name of Henry Liversuch at a particular period men- 
tioned in the indictment, and you stated that you did not see him, which 
statement was corrupdy and wilfully false in the opinion of the jury by 
whom you have been convicted ; but the indictment only charges, that^ 
at the time when you, the said Christopher Bartholomew, swore as afore- 
said, it was material and necessary for the said Thomas Scott, as such jus- 
tice of the peace as aforesaid, to inquire of and be informed by you, the 
said Christopher Bartholomew, whether you, the said Christopher Bar- 
tholomew, had seen him, the said Henry Liversuch, at or during that 
period. It is not stated that it was a material and necessary question 
m the inquiry before the said Thomas Scott, to which you gave the false 
and corrupt answer. It may have been, therefore, consistently with the 
averments in this indictment, material and important for Thomas Scott, in 
some other matter, and not in the matter stated to be m issue before him, 
to have put this question, and received this answer. Now, as the oflfence 
of periurv consists in taking a false oath in a matter stated to be in judg- 
ment before a court or person having competent authority to decide it, and 
as this indictment does not clearly and distinctly charge that, it does not 
charge the offence of perjury. We think, therefore, that this indictment is 
monni not Sufficient, and that the judgment must be arrested. This *is the 
-I result to which, on consultation with the other judges, Mr. Justice 
Erskine tells me that he has arrived. Judgment arrested. 

^Espinassej for the prosecution. 

F. Busselly for the defendant. 
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REGINA V. CROWHURST. 

W1i«re a person on whom stolen property is found gives to those who find him in pos- 
session of it a reasonable acconnt of how he came by it, it is incumbent on the prose- 
cutor, on the trial, to show that that account is untrue. MUer, if that account be 
onreasonable or improbable on the face of it. 

Where a piece of wood, which had been stolen, had been found by a constable in the 
possession of the prisoner five days after it was lost, who said that he had bought it 
of N., who lived about two miles ofi": — Held, that it was incumbent on the prosecutor 
to negative this explanation. 

Larceny. — The prisoner was indicted for stealing a piece of wood, the 
property of a person named Harman. 

It appeared from the evidence given on the part of the prosecution, 
that, on the piece of wood being found by a police-constable in the pri- 
soner's shop, about five days after it was lost, he stated that he bought it 
from a person named Nash, who lived about two miles off. Nash was 
not produced as a witness for the prosecution, and the prisoner did not 
call any witness. 

Alderson, B., (in summin? up.)— In cases of this i\^ture you should 
take it as a general principle, that, where a man, in whose possession 
stolen property is found, gives a reasonable account of how he came by it, 
as by telling the name of the person from whom he received it, and who is 
known to be a real person, it is incumbent on the prosecutor to show that 
that account is false; but if the account given by the prisoner be unrea- 
sonable or improbable on the face of it, the onus of proving its truth lies on 
him. Suppose, for instance, a person were to charge me with *steal- r^o^i 
ing this watch, and I were to say I bought it from a particular ^ 
tradesman, whom I name, that is prima facie a reasonable account, and I 
ought not to be convicted of felony unless it is shown that that account is 
a false one. Verdict — ^Not guilty. 

Horn, for the prosecution. 

F. Russell^ for the prisoner. 



HERTFORD ASSIZES. 

{Crown SMe.) 

BEFORE BARON ALDERSON. 



REGINA V. MARGARET M'CONNELL and CONSTANCE SCOTT. 

A person who knowingly utters a forged pass of a discharged prisoner, purporting to 
have been given under the stat 6 Geo. 4, c. 85, may be convicted of uttering a ** forged 
warrant and order for the payment of money/* although the forged pass be not pre- 
cisely in the form given by that statute, and although it does not purport to be sealed 
with the county seal, or any seal provided for the purpose, the only seals to it being 
two small pieces of paper affixed to it by wafers. 

A woman who applies to a relieving officer for money on such a forged pass, and pro- 
duces it to him, may be convicted of uttering a forged warrant and order for the pay- 
ment of money, although the forged pass direct the money mentioned in it to be paid 
to " William Hetay** on hit giving a receipt 

FoBGERY. — The first count of the indictment was in the following 
form : — " The jurors for our lady the queen upon their oath present, that 
Margaret M^Connell, late of the parish of Tring, in the county of Hertford, 
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q)inster, heretofore, to i^it, on tbe 1st day of December, in the year of cor 
*3721 ^^^ 1843, at the parish aforesaid, in the county ^aforesaid, felo- 
•' niously did falsely forge and counterfeit a certain order Jar the pay- . 
ment of numey, which said fake, forged and counterfeit order for the pay- 
ment of money is as follows: that is to say, — 

CERTIFICATE, ROUTE, AND DESCRIPTION OF DISCHARGED PRISONERS, UNDER 

THE 6 Qeo. 4. 

CIRTITICATE. 

Whereas, by the act of Parliament of the 6th Geo. 4, cap. 85, prisoners discharged 
from prison may, apon application to the visiting justices of such prison, become entitled 
to certain allowance from the overseers of the poor of any place through which they 
may pass, on their way to the places of their settlement, under authority of a route and 
certificate of two such visiting magistrates. And whereas William Henry, his wife, 
and eight children, corresponding in appearance, and the account he gives of himself, 
to the description aAermentioned, has come before us, two of the visiting justices of the 
House of Correction at Sandwich, and is deemed by us to be a fit object to receive the 
regulated allowances under the said act, this is to certify the same, and to require the 
overseers of the poor of the places mentioned in the route to issue to the discharged 
prisoner the allowances specified in the said route, as required by the said act of Par- 
liament; provided that the discharged prisoner produces the said route himself, and 
that the description corresponds with his appearance, and agrees with the account he 
gives of himself, and tbe number of children ne has with him. Given under our hands 
and seals, this 30th day of November, 1843. 

Edwakd KiTATCBBuu.. [Seal.] J. Wikkes, [Seal.] 

This pass is to be in force thirty days from the date hereof. 

N.B< — ^To prevent frauds, all parish officers are not to give the allowance granted by 
the aforesaid act under the authority of any other form or pass than this, which is pre 
bribed in the schedule to the act of Parliament aforesaid. 

^3731 *^^^ ^^^ William Henry, his ^ From Sandwich, in the county of Kent, to 
-' wife and eight children, > Kenelworth, in the county of Warwick. 
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Directions for filling up iht Passes. 

The magistrate is to fill np the description, and to insert in the column marked A. the 
names of the places through which the discharged prisoner is to travel; and in the 
column marked B. (in words) the allowance per mile which he (or she) is to receive; 
and also to write the number of children, in words, in the proper column, in the third 
page; and, when there are no children, to strike out that part of the form. In case of 
any mistake, the magistrate should make the necessary alteration with a pen, and write 
his name opposite thereto. The overseer of the poor will insert in the column marked 
C the distance of the place to which he advances the allowance ; in that of D. the sum 
he gives the discharged prisoner ; and in that marked £. will sign his own name, spe- 
cifying the parish for which he acts. He is also to take before a magistrate any person 
that presents a pass in which there are a«y alterations other than with a pen as above 
directed. 



* Description of the discharged Prisoner. 
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Memorandum for the guidance of the Overseers of the Poor, Treasurers of Counties, 

and Keepers of Prisons. 

Each overseer is to take a receipt fro**, ^ne discharged prisoner, signed with his or 
her name or mark, and he is to be re-jiuursed the money paid by the treasurer of the 
county in which he serves the oF. c of overseer, on km gwing a receipt for the same, 
together with the discharged prisoner's receipt. The overseer who makes the last ad- 
vance, to carry the discharged prisoner to his place of residence, is to send the certifi- 
cate, route, and pass to the keeper of the prison from which the prisoner was dis- 
charged, and the said keeper shall make and sign a declaration in the form herein next 
after annexed, which said declaration shall be attested by one visiting justice of the 
said prison. The overseer is to send the pass by post, folded so as to show the direc- 
tion herein endorsed, (or in a cover, open at the sides, directed in a similar manner,) 
and he is not to send or write any thing therein, except what may be required in the 
columns, C. D. E. 



I, 



Declaration of the Keeper of the Prison. 
-, keeper of the house of correction at , in the county of 



do declare 



that thiis pass both came to me without cover (or in a cover open at the sides) and 
without any paper or thing enclosed therein, and without any writing other than the 
matter of such pass, and than the superscription upon the same or upon the cover 
thereof. 

I, — , one of the visiting justices of the said prison, do attest, that, after due exam- 
ination, I do believe the aforesaid declaration to be true. 

Dated this — day of , 

with intent to defraud one Joseph Blake, against the form of the statute in 
such case made and provided, and against *the peace of our said r*^^^ 
lady the queen, her crown and dignity. And that Mary Murphy, ' 
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late of the parish aforesaid, in the county aforesaid, spinster, and Constance 
Scott, late of the same place, spinster, before the felony and forgery \vax 
done and committed in manner and form aforesaid, to wit, on the day and 
the year aforesaid, at the parish aforesaid, in the county aforesaid, felo* 
niously did aid, abet, counsel, and procure the said Margaret M'Connell 
the felony and forgery aforesaid, in manner and form aforesaid, to do and 
commit, against the form of the statute in such case made and provided* 
and against the peace of our said lady the queen, her crown and dignity. 
The second count was a similar count for uttering the same forged instru* 
ment, (setting it out.) Third and fourth counts, for forging and uttering 
an order for the payment of money with the like intent, but not setting out 
the instrument. Fiflh^ sixths seventh^ and eighth counts, like the first four, 
but designating the forged instrument as a " forged warrant for the pay- 
ment of money.'' The indictment also contained eight other counts, pre- 
cisely similar to the first eight counts, except that the intent was laid to be 
to defraud Edward Woodman, and eight other similar counts, in which 
the intent was laid to be to defraud Philip Longmore. 

It appeared that the prisoner, Margaret M'Connell, in company with the 
other prisoner, Constance Scott, applied to Joseph Blake, the relieving ofli- 
cer of the Berkhamstead Union, in the county of Hertford, for payment of 
money under the pass described in the indictment, and that the prisoner 
M'Connell then represented herself as the wife of William Henry, the dis- 
charged prisoner named and described in the pass, and stated, as a reason 
for his not presenting it personally, that he was sick, and had gone for- 
ward, leaving the pass with her ; but she afterwards stated that he was too 
drunk to come with it himself. In conseauence of these suspicious cir- 
cumstances, the relieving officer did not give her anv money, but caused 
•*i761 ^^^ *"^ ^® other prisoner to be forthwith apprehended. The *reliev- 
^ ing officer stated, that, except as relieving officer, he was not an 
overseer of Berkhampstead ; but he also stated, that he was authorized by 
Mr. Woodman, the overseer, to pay money to persons producing such 
passes as these. It was proved that the pass was foiled in all respects, and 
the seals to it were two small pieces of paper affixed to it by wafers. 

W. Paynty for the prisoner M^Connell. — I submit that the present in- 
dictment cannot be sustained. 1st, because the pass produced would not 
have been a legal instrument even if genuine, as it is not in strict confor- 
mity with the form given by the stat. 5 Geo. 4, c. 85. By the 2dd section 
of that statute, the justices of evei^ county in their quarter sessions are to 
cause engraved copper-plates or pnnted forms of passes to be provided in 
the form m the schedule to that act, and those forms are to be used by 
the visiting justices of each prison. This instrument is not in the form 
there given ; as in this instrument, in the directions for filling it up, the 
word« << the passes" are put instead of ^' these passes ;" and in the dir^- 
tions to the overseer, to take before a magistrate any person that presents a 
pass in which there are alterations other Sian with the pen as directed, this 
instrument superfluously inserts the word " any" before the word " altera- 
tions," and contains the words ^' a pen as above directed," instead of 
^^ tlie pen as above directed :" and in the directions for the overseer being 
reimbursed by the treasurer of the county, the words " him giving a re- 
ceipt" are inserted instead of the words "giving him a receipt," 
which are the words of the act of Parliament ; and it neither purports to 
be under the county seal, nor under any seal provided for the purpose, 
which is also required by the act. 2d, this instrument not being presented 
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by William Henry, the man named and described in it, as the statute re- 
quires, it was not an order for the payment of money, in consequence of 
the restriction therein contained. 3d, as Joseph Blake, *the re- r*a77 
lieving officer, was not an overseer, an uttering to the agent of the ^ 
overseer is not sufficient to support those counts which lay an intent to 
defraud Mr. Woodman. 

Aldeirson, B. — I will reserve these points for the consideration of the 
fifteen judges. 

Verdict — Guilty of uttering as to both the prisoners, M'Connell and 
Scott.(a) 

Tkesiger and Ogle, for the prosecution. 

W. Payne, for the prisoner M'Connell. 

Chamockj for the prisoner Scott. 



Before Lord Denman, C. B. ; Tindal, C. J. ; Pollock, C. B. ; Parke, B. , 
Alderson, B. ; Patteson, J. ; Gurney, B. ; Williams, J. ; Colt- 
man, J. ; Erskine, J. ; Rolfe, B. ; and Cresswell, J. 

W. Payne, for the prisoner M^Connell. — The stat. 5 Geo. 4, c. 85, re- 
quires that these passes shall be sealed with the county seal, or with a seal 
to be specially provided ; and by the schedule to that act no money ought 
to be paid by the overseers unless the pass be in the form given by the act. 
Where an instrument, if genuine, is required to be sealed, it would, I sub- 
mit, be no forgeiy of the instrument to counterfeit it without a seal ; and 
if an instrument must be under the great seal or under the seal of the Poor- 
law Commissioners, it could hardly be said to be forged if the only seal to 
it was a piece of common paper affixed to it by a wafer : the seal ought to 
bear such a resemblance as is calculated to deceive. In the case of Bex v. 
Donnully and Murray, 1 M. C. C. 438, the prisoners had pleaded guilty 
to an ^indictment for uttering a warrant and order for the payment rmvyo 
of money, which was sent out in the indictment, and which was a ^ 
forged order for relief to a discharg^ed prisoner under the stat. 5 Geo. 4, 
c. o5 ; but the forged instrument being in many instances une^rammatical, 
and at variance with the form given in the act, the judges held the convic- 
tion bad. But in that case the forged instrument differed considerably from 
the form given in the act.(6) Another objection to the instrument is, that 
it does not state the two justices to be justices of any county either of Eng- 
land or Wales ; but they are merely stated to be visiting justices of the 
house of correction at Sandwich. The order also, if it be an order, is 
conditional, as it is not an order to pay the bearer, but to pay William 
Henry himself, and take his receipt. In the case of Rex v. Rushwarth, 
R. & R., C. C. 317, the prisoner was indicted for uttering a forged order 
for the payment of money. By the forged order, which purported to be 
under the hand of Mr. Taylor, a magistrate, the treasurer of the West 
Riding of Yorkshire was required to paj^ to the constable of Horbury on 
his order the sum of 4/. 10^. for conveying vasrants to the house of cor- 
rection ; but as the order was not under seal, as required by the stat. 
17 Geo. 2, c. 6, and as it was not an unconditional order, but to be paid 
m the order of the constable, and the prisoner was known not to be the 
constable of Horbury, Mr. Justice Bayley thou^t it not such an order for 

(a) The prisoDer Murphy was not tried, not beinf? in custody. 
(61 See, the case of iZcr v. CAtiAolm, R. dc R., C. C. 297, cited 2 Oreav. ed. of Riu«s. 
a dcM.498. 

t2 
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the payment of money as was within the statute, and directed an acquittal ; 
and the twelve judges thought that direction right. I submit, also, that 
this is not a warrant and order for the payment of money, but that it is a 
pass. The stat. 5 Geo. 4, c. 85, all through speaks of it as a pass. A 
lease would not, as I submit, be a warrant or order for the payment of money, 
merely oecause it might contain an engagement to pay rent ; nor would a 
*'^7Q1 ^''^ ^^ ^ warrant or order •for the payment of money, because it 
J directed the payment of a legacy. In the case of Rex v. Wilcox^ R. 
&. R., C. C. 50, which was an indictment at common law for forging *•*■ a 
certain paper instrument partly written and partly printed in the words and 
figures following," (setting itout,) the judges " were of opinion that the indict- 
ment was bad, as it did not state what the instrument was in respect of which 
the forgery was alleged to have been committed, nor how the party signing 
it had authority to sign it ; and the judgment was consequently arrestee]. "(a) 
With respect to the person to whom the pass was uttered, I submit, that, 
as Mr. Blake was a distinct officer and not a servant of Mr. Woodman, an 
uttering to Mr. Blake was not sufficient, and Blake's refusal could not have 
subjected Woodman, the overseer, to be indicted for refusing to pay, the 
statute requiring the payment to be made by the overseer, who is to sign 
his own name in one of the columns of the pass. 

Waddingtorty for the Crown, was not heard. 

The judges afterwards considered the case, and held the conviction right. 

(a) The forged instrament in that case purported to be a ticket of the weight of a 
quantity of coals from the 8arum public weighing engine, and purported to be signed 
— " Witness, William Wort, book-keeper.*' 



•380] •OXFORD SPRING CIRCUIT, 1844. 



BEFORE BABON PARKE AND MR. JUSTICE COLERIDGE. 



BERKSHIRE ASSIZES. 

{CivU Side,) 

BEFORE BARON PARKE. 



BUNBURY, Esq., v. MATTHEWS. 

In an action by a sheriff for his poundage, proof that he has acted as sheriff is snfficient 
evidence of his being so, without proof of his appointment. In an action for sherifiTs 
poundage, the sheriff's officer produced the sheriff's warrant under which he had 
acted, which concluded, " given under the seal of my office/* The only seal to it 
was a small piece of blue paper wafered to it, and stamped with a wafer stamp. The 
officer stated that he did not know this to be the seal of the sheriff, or of his office, but 
stated that he had received the warrant from Mr. B., who had acted as the plaintiff's 
under-sheriff, and that it was precisely similar to all the other warrants on which he 
had acted: — Hrld, sufficient proof of the seal. 

Semhlff that the stat. 6 & 6 Vict. c. 98, which provides, that, after the Ist of March, 1843, 
sheriff's poundage shall not be ** payable" on writs of ca. sa., does not apply to cases 
where the party has been taken on the ca. sa. before that day; but if it does, a defend- 
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ant, in an action for sheriflfs poundage, cannot take advantage of that defence on the 
plea of nanqaam indebitatus, but must plead it specially. 

Debt. — The declaration stated, that " heretofore and before the 1st day 
of March, 1843, to wit, on the 30th day of August, 1842, the defendant 
was indebted to the plaintiff in 6/. 6s. lld.j for certain poundage and fees 
due and owing and of right payable from die defendant to the plaintiff as 
sherifTof the county of Berks, upon and for the execution of a certain writ 
of capias ad satisfaciendum, and divers other writs for the defendant by the 
plaintiff, as such sheriff as aforesaid, and whilst he was such sheriff, before 
then executed for the defendant, at his request, and for divers fees due and 
owing and of right payable from the ^defendant to the plaintiff, as r*ooi 
such sheriff, upon and for the plaintiff's having, as such sheriff, *- 
granted divers warrants to divers officers, upon and for the execution of 
8ie said writ and writs for the defendant, and at his request." Second 
count upon an account stated. 

Plea, Nunquam indebitatus. 

On the part of the plaintiff, a writ of capias ad saftisfaciendum, dated 
the 27th of August, 1842, directed to the sheriff of Berkshire, to take 
John Groves, at the suit of Felton Matthews, endorsed, ^^ Take to satisfy 
143/. I9s, and interest thereon, as within," was put in ; this writ being 
admitted under an order of Baron Alderson, upon a notice to admit, in 
which it was described as follows : — ^^ Writ of capias ad satisfaciendum, 
issued out of her majesty's Court of Exchequer of Pleas, against John 
Groves, at the suit of the above-named defendant, directed to the sheriff 
of Berkshire,(a) date, 27th of August, 1842." " Original." 

It was proved by a sheriff's officer, named Stephens, that Mr. Bunbury, 
the plaintiff, had acted as high-sheriff of Berkshire from the month of Feb- 
ruary, 1842, to the month of February, 1843, and that Mr. Barnes had 
acted as Mr. Bunbury's under-sheriff during that time. This witness also 
produced and put in the sheriff's warrant, founded on the before-men- 
tioned writ, to take John Groves. He stated that he received the warrant 
from Mr. Barnes, the under-sheriff, on the 29th of August, 1842, and 
took John Groves upon it on the 3d of January, 1843. 

The warrant was in the usual form, and concluded, " Given under the 
seal of my office," &c. The seal was merely a small square piece of blue 
paper, wafered on to the warrant, and impressed with a wafer stamp. 

The witness Stephens, being asked by John Grayy for the defendant, 
whether he knew this to be the seal of the *sheriff 's office, stated r#Q02 
that he did not know that it was so, but that this warrant was pre- ^ 
cisely similar to all others that he had received during the shrievalty of 
Mr. Bunbury ; and that he had received it from Mr. Barnes, who had 
always acted as Mr. Bunbury's under-sheriff; the warrant being then in 
the same state as when produced and given in evidence. 

John Grayj for the defendant. — This warrant is not proved to be under 
the seal of the sheriff. The warrant says, " Given under the seal of my 
office ;" but the seal does not purport to be the seal of any one ; and the 
witness does not know it to be the seal of the sheriff or of his office. 

Pabke, B. — I think, as he received it from the under-sheriff, and as it 
is similar to all the other warrants he received, that is sufficient proof of 
the seal. 

(a) The words " being the aboye-named plainttflT'* were here originally inserted in 
the notice to admit, bat were strack oat before the learned baron, on his making the 
order to admit. 
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Carrington, for the plaintiff, proposed to put in the duplicate warrant 
of appointment of the plaintiff as sheriff of Berkshire, signed by the clerk 
of her majesty^s privy council, and deposited in the office of the cleric of 
the peace, under the stat. 3 & 4 Will. 4, c. 99, ss. 3 & 4. 

Parke, B. — It is unnecessary. The evidence you have already given 
that the plaintiff acted as sheriff is quite sufficient. 

The evidence was not given. 

John Grayy for the defendant. — By the stat. 6 & 6 Vict. c. 98, s. 31, it 
is enacted, ^'That, after the 1st day of March, 1843, no poundage shall 
be payable to sherifis, bailiffs, and others, for taking the body of any per- 
son in execution," but there shall be payable to the sheriflf or other person 
*3831 ^^^^"S *^^ return of writs such fees only as shall be allowed by •the 
■I authority of the judges under the stat. 7 Will. 4, & 1 Vict. c. 55. 
This provision is not liDF.'.'^dto cases where the execution is sued out, and 
the party taken after the 1st of March, 1843, but is a general enactment 
that 710 poundage shall be payable after that day. 

Parke, B. — I think that that enactment means that no poundage is to 
be payable for what is done after that day, and that it does not apply to 
this case, where the party was taken in execution before the 1st of March, 
1843. But even if your construction of the statute be the correct one, 
you cannot avail yourself of it as a defence under your present plea of 
nunquam indebitatus ; because, even according to your own construction 
of the act, the defendant was at one time indebted to the plaintiff, namely, 
from the 3d of January, 1843, to the 1st of March, 1843, and that being 
so, the plea of nunquam indebitatus is improper, and the defendant should 
have pleaded specially. There must be a verdict for the plaintiff*. 

Verdict for the plaintiff for 6/. 65. ; that being 5s. for the warrant, 
and the residue for the poundage. 

Carrington and TyrwkMy for the plain&ff. 

John Gray^ for the defendant 



•384] •{Craum Side.) 

BEFORE MR. JUSTICE COLERIDGE. 



REGINA V. JACKSON. 

It was the duty of a servant, authorized to receive money for his employer, to account 
to his employer on the evening of every day for the money received during the day 
by him for his employer, and to pay over the amount. He received three sums for 
his employer on three different days, and neither accounted for those sums, nor paid 
them over. He never denied the receipt of them, or rendered any written account in 
which they were omitted: — Held, that, if the servant wilfully omitted to account for 
these sums, and pay them over on the respective days on which he received them, 
these were embezzlements, and that such wilful omissions to account and pay over 
were equivalent to a denial of the receipt of them. 

Embezzlement. — The first count of the indictment charged, that the 
prisoner, being the servant of Elizabeth Dolby, received for her, by virtue 
of his employment, the sum of 3/. 9*. 6d. on the 4th of November, 1843, 
and feloniously embezzled the same ; second count, for embezzling a sum 
of 4/. 95. 8d. on the 29th of September, 1843 ; third count, for embez- 
zling a sum of £1 on the 18th of December, 1843 ; fourth count, for a 
larceny. 
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It was proved that the prisoner was, at all the times mentioned in the 
indictment, the servant of Mrs. Dolby, who was a baker at Winkfield ; 
and that the prisoner was authorized to receive money due to her from her 
customers. 

It was also proved that, on the 4th of November, 1843, the prisoner 
received the sum of 3/. 9$. 6d, of Mary TafT, the servant of Mr. Briaiit, a 
customer of Mrs. Dolby, in payment for bread supplied to him by her ; 
that the prisoner also received the two other sums mentioned in the mdict- 
ment, at the respective times mentioned in the indictment, of Mr. Strick- 
land, and of Harriet Rowlinson, the servant of Mr. Thomas Ward, in pay- 
ment for bread supplied by the prosecutrix. 

It' was further proved by Mrs. Dolby, that the prisoner had never 
accounted to her for either of these sums, or for any part of them, and had 
never paid any part of them over to her. In her cross-examination, Mrs. 
Dolby stated that the prisoner had never denied the receipt of either of 
*the sums, and had never delivered any account in writing in which pooK 
they were omitted ; bat, in re-exaraination, she said, that it was I- 
not the duty of the prisoner to deliver to her written accounts of what he 
received, but that it was the duty of the prisoner, on the evening of every 
day, to render an account to her of all the moneys that he had received 
on her account in the course of that day, and immediately pay over to her 
the amount. 

J. Jtffrrys WUUanUy for the prisoner. — I submit that (his is no embez- 
zlement. There is no denial of the receipt of either of these sums, and 
the omission by a clerk or servant to pay over moneys he has received is 
not embezzlement. This appears from the cases of Rbz v. Hodgson^S C. 
& P. 422; and Regina v. JVbniwn, C. & Mar. 501. (a) 

Coleridge, J.-^What Mrs. Dolby said in her re-exsmination puts an 
end to this objection. She says that it was the duty of the prisoner every 
evening to account for and pay over to her all moneys received by him for 
her in the course of the day. If he wilfully omitted to do that, I am 
clearly of opinion that that is quite equivalent to a denial of the receipt of 
the money. Verdict — Guilty. 

Carringtotiy for the prosecution. 

J. J^rejfs WUUamSj for the prisoner. 

(a) In the case of Rear ▼. Hodg9ony the prisoner had, in his regular accovnt, debited 
himself with aU the money he had received, bat had not transmitted his balances from 
Newcastle-nnder-Lyne to Liverpool, as he ought to have done ; and in the case of Regina 
▼. Horman, the prisoner, in rendering his account, admitted the approprialion of the 
property alleged to have been embezzled, claiming to have it as a matter of right, 
founded on an alleged castom in the trade. 



▼OL. I. 
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{GvU Side.) 



BEFORE MR. JUSTICE COLERIDGE. 



DOE on the Demise of BURROWS v. FREEMAN. 

An examined copy of the court-roll of a manor, made for the purpose of being given lo 
evidence on a trial, does not require a stamp. A copy of court-roll duly stamped 
purported to be signed by Mr. Y., who was proved to be the steward of the manor. 
The lessor of the plaintiff's attorney, who produced it, did not know the handwriting 
of Mr. v. ; but he 8tated that he had shown this copy of court-roll to Mr. V., who 
stated that it had been delivered out by him, as steward of the manor, to the lessor of 
the plaintiff: — Held, that this acknowledgment of it by Mr. Y. was equivalent to the 
witness having received it from Mr. Y., as steward of the manor. 

Ejectment for copyhold premises situate at Launton, in the county of 
Oxford. 

On the part of the lessor of the plaintiif it was proposed to give in evi- 
dence an examined copy of the court-rolls of the manor of Launton, of the 
admittance of William Freeman to the premises in question in the year 
1815. It was proved by Mr. Chappell, the attorney for the lessor of the 
plaintiflf, that he had examined this copy with the original court-roll of the 
manor. This copy had been made for the purpose of being given in evi- 
dence in this cause, and was unstamped. 

Talfourdj Serit. — I submit that this copy of the court-roll cannot be 
received in evidence, as it is not stamped. By the Stamp Act, 55 Geo. 
4, c. 184, sched., part 1, "The copy of court-roll of any admittance in 
court," must be stamped, although " the court-rolls or books of any manor 
wherein the proceedings relating thereto shall be entered or minuted," are 
exempted from stamp duty ; and this very exemption of the original by 
express words shows that all copies of the court«rol1s must be stamped. 
In the case of Doe d. Cawthom v. Jlfee, 4 B. & Ad. 617, it was held that 

•*?871 ^^^ ^ ^^^' ^' ^' ^^^> ^' ^^' which *required that every surrender 
J of copyhold and admittance, &c., made out of court, or a memoran- 
dum thereof, shall be stamped ; and sect. 33, which enacted, that, in cases 
of surrender, &c., ovi of court, the steward should make and deliver to the 
tenant a stamped copy of the court-roll, were merely revenue regulations, 
and not intended to vary the rules of evidence ; and that, therefore, a sur- 
render and admittance out of court, presented and enrolled afterwards, 
might be proved by an examined copy of the court-roll, without producuig 
the original surrender, &c., or the memorandum thereof; but in that case 
the examined copies were stamped. 

Whateley and Keating, for the lessor of the plaintiff. — A stamp is only 
required to " the copy of court-roll," which is made by the steward, and 
delivered by the steward of the manor to the tenant as his title-deed, and 
not to any copy made by a private individual for his own purposes, and by 
him examined with the original.(a) 

(a) In the case of Braithwaile v. Hitchcock, 10 M. & W.494, and 2 D. P. C.,N.a, 444, a 
deed of assignment of a lease was called for under a motion to produce, and ::ot being 
produced, a witness produced a document, which he stated was a true copy of the 
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^Coleridge, J. — I never saw an admittance to a copyhold r*ooQ 
proved in this wa^ ; but, if there is no other evidence of it, 1 will *- 
receive this examined copy, and give leave to move to enter a nonsuit. 

The evidence was received. 

Mr. Chappell also produced a copy of court-roll of the same manor, 
dated in the year 1843, of the admission of the lessor of the plaintiff. 
This was written on parchment, and was duly stamped, and purported to 
be signed by Mr. Vincent, who was proved to be the steward of the manor 
of Launtou, of which the dean and chapter of Westminster were the lords. 
Mr. Chappell stated that he did not know the handwritmg of Mr. Vincent, 
but that he had shown this copy of court-roll to Mr. Vincent, who stated 
to him that it was the copy of court-roll that had been delivered out by 
him as steward of the manor to the lessor of the plaintiff, and that it was 
his signature at the foot of it. 

Talfourdy Serjt. — I submit that what Mr. Vincent said is no proof of his 
agnature. 

^Coleridge, J. — The witness showing the court-roll to the stew- rvooo 
ard, and the steward acknowledging it, is the same as if he had '* 
received it from the steward. Verdict for the plaintiff. 

WhateUy and Keating^ for the plaintiff. 

Talfourdy Serjt., and W. J. Alexander ^ for the defendant. 



In the ensuing term, TcJfourdj Serjt., applied to the Court of Exchequer 
for leave to enter a nonsuit, in pursuance of the leave given at the trial, 
but the court refused a rule. 

origioal assignmenli which be had seen. It was objected, that this copy was inadmis- 
sible, for waDt of a stamp. Lord Abinger received the evidence, giving leave to move 
on the point. Mr. Erie afterwards moved in the Court of Exchequer, and contended 
that this copy was not receivable in evidence, being unstamped ; as, by the stamp acts, 
44 Geo. 3, c 98, and 48 Geo. 3, c. 149, sched. I, pt 1, a duty is imposed on every " copy 
attested to be a true copy, in the form which hath been commonly used for that purpose, 
or in any other manner authenticated or declared to be a true copy, or made for the pur- 
pose of being given in evidence as a true copy of any agreement, contract, bond, deed, 
or other instrument of conveyance, or any other deed whatsoever;" it being also de- 
clared by the stat. 48 Geo. 3, c. 149, sched. 1, pt. 1, that "all copies which shall at any 
time be offered in evidence shall be deemed to have been made for that purpose." The 
Court of Exchequer held, that the copy of the deed offered in evidence did not require 
a stamp; and Lord Abinger, C. B., said, "I think the provisions of the Stamp Act relate 
only to such copies as are evidence per se, and that the word 'copy' there means an 
tntthenticaUd copy, receivable as evidence in the first instance. Here the copy was 
evidence only because the party who produced it had compared it with the original, 
and swore to .he contents of it word for word." And Baron Parke said, "I quite agree 
with my Lord Chief Baron, that no stamp was requisite; inasmuch as, though the docu- 
ment might in form have been read as a copy of the original, it was in truth read only 
as a memorandum to refresh the memory of the witness, who had compared it with the 
deed." And it is also observed by Baron Rolfe, that it is evident that the word ** copy" 
is not used in its ordinary sense, as a higher rate of duty is imposed where the copy is 
for a person taking a benefit or interest under the deed, and a lower where it in for a 
person not taking such interest or benefit. 
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WORCESTER ASSIZES. 

{Ciml Side.) 

BEFORE MB. JUSTICE COLEBIDOE. 



REGINA ». HAIR. 

if an indictment for perjary be remored by certiorari at the instance of the defendant, 
and be entered for trial on the Nisi Prius side of the aissizes by the defendant, the judge 
will not stop the case from being tried on a motion on the part of the prosecntion, on 
the ground that the prosecutor has not bad snflBcient notice of trial ; bnt, if the de- 
fendant is acquitted, no one appearing for the prosecution, it will be a mis-trial if 
proper notice of trial had not iMeen given. 

Perjury. — This was an indictment for perjury, which had been remoTed 
into the Court of Qtieen's Bench by ceiUorari, and was entered for trial on 
the Nisi Prius side of the assizes. 

*3901 Godsauj for the prosecution, moved that this case should *not 
-' be tried. The Nisi Prius record had been brought down and en- 
tered by the defendant ; and by the stat. 14 Geo. 2, c. 17, s. 4, ten days' 
notice of trial must be given to the prosecutor ; and the present motion 
was made on an affidavit, which stated, that notice of trial had been 
served on the ^8th of February last, which was only eight days before the 
present time, and only seven aays befcire the commission day. 

Coleridge, J. — I cannot interfere to prevent the case from being called 
on, upon this ground. This case must be called on in its order. If the 
defendant is acquitted, no one appearing for the prosecution, it will be a 
mis-trial, if there has not been proper notice of trial. 

The case was called on in its order for trial, and, no one appearing for 
the prosecution, the defendant was acquitted. 

Godson and F, V, Zee, for the prosecution. 

Talfourd, Serjt., and W. A. HUl^ for the defendant. 



DOE on the demise of MILLER and Others v. ROGERS. 

In ejectment on the demise of '* 6. M. and Sarah his wife, Joyce Child, Armand Shal- 
Ion and Eleanor his wife, 8. B. and Ann his wife,"lhe female lessors of the plaintiff 
made out their title as co-heiresses of Jonah Child. It appeared that the husband of 
Eleanor was an Egyptian, but no evidence could be given that his first name was 
Armand. The judge, at the trial, allowed the record to be amended by striking out 
the name of Armand, and held that the fact that Shallon was an alien would not pre- 
vent the lessors of the plaintiff from recovering in the present ejectment. 

Ejectment, to recover a house at Stourbridge. 

The ejectment was on the demise of " George Miller and Sarah his 
wife, Joyce Child, Armand Shallon and Eleanor his wife, and'^amuel 
Brown and Ann his wife ;" and the female lessors of the plaintiff* claimed 
the property as the daughters and co-heiresses of Jonah Cnild. 
«qoii *It appeared Uiat the husband of Eleanor was an Egyptian, #rho 
-■ had married her, and afterwards gone back to Egypt. None of the 
witnesses knew his first name to be Armand, and they only knew him by 
the name of Shallon, and did not know that he had any other name. 
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Talfourdj Serjt, for the lessors of the plaintifT, asked for leave to amend 
the record, by striking out the name of Armand. 

Coleridge, J. — I shall allow the amendment. 

Godson, for the defendant. — As this Egyptian is an alien, he cannot 
hold lands. 

Coleridge, J. — He is at the most oqly seised in right of his wife, and 
I think you cannot make any thing of this objection. 

Verdict for the plauitiir.(a) 

Talfawcd^ Serjt, an4 ^* /• Alfizand^j for the plaintifT. 

Godson^ for the defendant. 

fyi) W« dp. ngt find any express aathorittes as to lands of which a wife, bein^ a Bri- 
tish subject, is seised in fee, she having a husband who is an alien. Lond Coke saj.s, 
(Co. Litt. 2 b,) **If an alien, Christian or infidel, purchase houses, lands, tenements, 
or hereditaments, to him a^d bis heires* albeit he can have no heires> yet he is of ca- 
Mpitie: to take a fee-simple» but not to hold, for upon an office foond, the king shall 
nav^ it by his prerogative.** 

In Page'i cait, 6 Co. 62 a, it was resolved by dir Roger Hanwood, Chief Baron, and 
the whole Court of Exchequert that "an office (bund by force of a commission under 
the Exchequer seal is not sufficient to entitle the queen to the lands of an alien born ; 
lor there are two manner of offices, one that vests the estate and possession of 
*the land, &c., in the queen wher^ she had but a right or title before, and that [^392 
is called an office of intitling, as in case of purchase by an alien ;" '* and such 
office which cooceros fee or freehold ought to be by force of a commission under the 
^at seal of England. There is another office, and that is called an office of instruc- 
^oOy a^nd that is when the estate of the land, d&c., is lawfully in the king before, but the 
particularity of the land, Jtc., does not appear of record so that it may be put in charge; 
Is, if one be attainted of high treason, all his lands, 4tc., are presently, by the stat. 
83 Hen. 8, c. 20, in the king." " But it duth, not appear to the Court of Exchequer of 
what lands the person att^ini^d was seised at ihe time of his attainder or after, and if 
that be found by office by a commission under the Exchequer seal, it is a sufficient 
record to instruct the king of the certainty of the land, &c., by which it may be put in 
charge." "It was resolved, in the case of an alien, the inheritance or freehoki of the 
land is not vested in the king till office found under the great seal, fdr that is an office of 
intitling. If an alien and a «ubject born purchase land to them and their heir!<, they are 
joint-tenants, and shall join in an assizi^ and tiU office foun4 the survivor shall hold 
place." 

From the case of DupU$tU v. The Jitomey-General, 1 Br. P. C. 415, Toml. ed., it appears 
that an alien can take lands by devise, and hold them till office found under the great 
seal; and that, his disability being neither a penalty nor forfeiture, the alien cannot 
demur to an information filed by the Attorney-General for discovering the place of his 
birth, in order to establish the fact of alienage. 

In Jnon^ 1 Leon. 47, Lord Chief Justice Anderson says, <* When an alien is enfeoffed he 
receiveth by the livery the fee-simple of which he «^a(/ ^< s^'jcd until qffiee be foundt**. In 
the 4th volume of the same reports, p. 82, there appears to be another report of the sanie 
case. In Blackstone's Com., bk. 2, ch. 8, it is laid down that "an alien cannot be 
endowed unless she be queen consort;*' but Mr. Justice Coleridge (in his edition of 
Blackstone's Com.) refers to an unpublished statute of 8, Hen. 6, by which it is enacted, 
that all aliens who thenceforth should marry Englishmen by license of the king should 
have their dower in the same manner as Englishwomen. That statute is not printed 
with the Statutes at Large, nor is it printed in the ** Statutes of the Realni" by the 
Becord Commisfion, but wUl be found in the Rolls of Parliament, vol. ^ p. 128. 

In Caimn*9 cam, 6 Co. 26 a, it is laid down, that, ** when an alien born purchaseth any 
lands, the king only shall have them, though they be holden of a subject, in which case 
the subject loseth his seigoory. And it is said in our books, an alien may purchase ad 
proficoam Regis; but the act of law giveth the alien nothing, and therefore, if a woman 
alien marrieth a subject, she shall not be endowed, neither shall an alien be tenant by 
the curtesy." 



u 
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•393] *{Craum SScfe.) 

BEFORE BARON PARKE. 



REGINA V. JOSEPH LINES. 

If, on the trial of an indictment, for carnally knowing and abusing a female child under 
ten years old, the jury are satisfied, that, at any time, any part of the virile member 
of the prisoner was within the labia of the padendum of the child, no matter how 
little, this is sufficient to constitute a penetration, and the jury ought to convict the 
prisoner of the complete offence. 

iNDicTBiENT for camally knowing and abusing Emma Cox, a child under 
the a&;e of ten years. 

With respect to the penetration, it appeared, from the cross-examination 
of Mr. Wynn Williams, the surgeon, that the hymen of the child was not 
ruptured, but that upon the hymen there was a venereal sore, which Mr. 
Wynn Williams deposed must have arisen from actual contact with the 
virile member of a man. 

Huddlestouy for the prisoner. — I submit, that all these appearances were 
consistent widi the fact of the private parts of the prisoner being in actual 
contact with the private parts of the child, and yet no penetration sufficient 
to constitute the whole offence may have taken place. 

Parke, B. — I shall leave it to the jury to say, whether, at any time, any 
part of the virile member of the prisoner was within the labia of the puden- 
dum of the prosecutrix ; for if ever it was, (no matter how little,) that will 
be sufficient to constitute apenetration, and the jury ought to convict the 
prisoner of the complete offence. Verdict — Not Guilty .(a) 

Alleuy for the prosecution. 

Skiddlesiony for the prisoner. 

(a) See the cases of Rtgina v. JSTngAcj, 9 0. dc P. 76S, and the authorities there refened 
to, and the case of Regina r. StanUm, post, p. 416. 



•394] •STAFFORD ASSIZES. 

{CwilSide.) 

BEFORE BARON PARKE. 



On the Oxford Circuit, the practice is, that, whenever the commission-day of an assiie 
is on any day except Saturday, the time for the entry of causes extends to twelve 
o'clock at noon on the day aAer the commission-day ; but where the commission-day 
is on a Saturday, the parties must enter their causes before the sitting of the court oa 
the following Monday, at whatever hour on that day the court may sit, the usual hour 
being nine o'clock. 

Where the commission-day announced is Saturday, but, from pressure of business at 
another town, the commission-day be postponed till Monday, under the stat. 3 Geo. 4^ 
c 10, parties ought to be prepared to enter and try their causes at the sitting of the 
court on Monday. 

In consequence of the pressure of business at Worcester, the commis- 
sions for the county of Stafford could not be opened on the very day 
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appointed for such purpose, and instead of bemg opened on Saturday, the 
9th day of March, the day appointed, they were opened, under the stat. 
3 Geo. 4, c. 10, on the morning of Monday, the 11th, by Baron Parke, 
who having done so, attended divine service, charged the grand jury, and 
then proceeded to the trial of the Nisi Prius cases at one o'clock. 

Talfanrdj Seijt., before the first Nisi Prius case was called on, stated, 
that some doubt appeared to exist as to the time till which causes could be 
entered for trial. In ordinary cases, where the commission-day originally 
fixed was on a Monday, parties were allowed till noon on the Tuesday to 
enter their causes. 

Mr. Bellamy, the clerk of the assize, (having been sent for by the learned 
baron,) stated Uiat the practice on this circuit had always been, whenever 
the commission-day of the assize was on any day except Saturday, for the 
time for the enti^ of causes to extend to twelve o'clock at noon on the day 
after the commission-day; but that when the commission-day was on a 
Saturday, the parties must enter their causes before th^ sitting of the court 
on the ^Monday following, at whatever hour on that day the court r«oQe 
might sit, the usual hour m such cases being nine o'clock. ■- 

Crodson. — As the commission-day has been postponed from Saturday till 
to-day, many persons who had causes to try are under the impression that 
this is to be considered as the commission-day for all purposes, and that 
they have till noon to-morrow to enter their causes. 

Parke, B. — It is veiy inconvenient that the entry of causes should be 
thus delayed, and that all causes should not have been entered before the 
sitting of the court this day ; however, as it may have been supposed that 
no Nisi Prius business would be taken to-day, I will not take any defended 
cause till to-morrow at noon, and in the mean time I will proceed with the 
trials of the prisoners ; but I hope that at any future time, when it may be 
necessary to postpone the opening of a commission from Saturday to Mon- 
day, the parties will be ready in the causes at the sitting of the court on 
Monday. 



REGINA V. WILLIAM BODEN. 

A., at C. fair, came up to B., the prosecatorN father, (being a stranger to him,) and gave 
him eleven sovereigns to buy him a horse, and B. put them into his pocket. B. re- 
fused to give the eleven sovereigns back, and A. and the prisoner, who was in his 
company, assaulted him, but could not get the money from him. On the next day the 
prisoner asked B. for the eleven sovereigns ; and at L. fair, on a subsequent day, the 
prisoner having seen the prosecutor receive seven sovereigns, demanded the eleven 
sovereigns of him, and then knocked him down, and tried to get the seven sovereigns 
out of his pocket >—//ct<2, that there was such a semblance of a claim of right, that 
this was not an assault with intent to rob. Held, also, that, the intent to rob being 
negatived, the prisoner might be convicted of an assault under the 11th sect, of the 
stat 1* VtcL c 86. 

Assault, with intent to rob. — The prisoner was indicted for assaulting 
one Thomas Simcocks, with intent to rob him, on the 27th December, 
1843, at Leek. It appeared that the father of the prosecutor had been at 
a fair at Congleton some days before the day of the alleged offence charged 
in the present indictment, and that a *person had there coii^e up to rftogg 
him and given him eleven sovereigns into his hand, for the purpose ^ 
of buying a horse, and that the prosecutor's father had put the money into 
his pocket, and refused to give it back. The person who gave him the 
money followed him to an entry in the town of Congleton, and there, in 
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%.ompany with the priscMier, assaulted him, and endeavovfed to est dM 
money out of his (the fether's) pocket. The prosecutor came up and mter- 
fered ; and on his sayine that the pefson who had given his father the 
money was the man that nad robbed Cotterell at Leek fair, that perscm mB 
away. It further appeared, that the prisoner called at the pfoseeutoHs 
father's house the next morning, and demanded the eleven sovereigns, but 
the prosecutor's father refused to give them bira, at the same time saying, 
that he would give the money to die man from whom he had received it, 
if he would come and ask for it. It was proved, that, at Leek &ir, on the 
27th of December, 1843, the prisoner saw the prosecutor receive seven 
sovereigns for a cow that he had sold, and followed the prosecutor, and 
said, ^^ Pay me the eleven sovereigns you owe me ;" and iken knocked 
the prosecutor down, and put his hand into tiie pocket of the prosecutor, 
where he had seen the sovereigns placed, but was prevented from getting 
them, and the parties separated. 

Greaves, for the {urosecution, in opening the ease, stated, that it was 
well settled, that, if a party, under an honest impression that he was en- 
titled to any thing, took that thing away from another, it would not amount 
to larceny, although, in reality, he had no right to it ; and he conceived 
that the same rule might apply to robbery ; and therefore, if the prisoner 
assaulted the prosecutor with the honest impression and real beKef that he 
had a right to get the sovereigns from him, he would not be guilty of the 
ofllence charged, although it vras clear, that, as the prosecutor never 
received the sovereigns, and the sovereigns were not the property of the 

*3971 P"^"^^) h^ ^^^ ^^ ^^^^ ^S^^ *^^ ^ ^^ them. At the conclusion 
^ of the evidence for the prosecution, 

Parke, B., said, I think that there was too much semblance of a right 
to claim the sovereigns, to justify our proceeding with the case for the 
felony ; but there remains the assault. 

E. Yardley, for the prisoner, submitted, that, as the felonious intent 
was wholly negatived, the 1 1th section of the stat. 1 Vict. c. 89, did not 
apply. 

Greaves. — At the last Gloucester Winter Assizes, the same question 
arose in the case of Regina v. PuUen^ before^ Baron Rolte, and there I 
contended, that the statute only applied where the assault proved was 
some part of the felony charged ; in other words, an assault imbued with 
the intent to commit felony ; but Baron Rolfe held against me on that 
point. 

E. Yardky. — At the last Stafford Winter Assizes, Baron Rolfb ap- 
peared to be of a diflferent opinion. 

Greaves cited the cases of Regina v. EUis, 8 C. & P. 654 ; B^pna 
V. Guth-idge, 9 C. & P. 471 ; R^a v. St. George, Id. 483; Regim 
v. Phelps, C. & Mar. 180 ; and Regina v. CrumpUm, Id. 697. 

Parke, B. — At the last Liverpool Assizes, in a case of robbeiy^ where 
the jury negatived any intention to commit the robbery, I thought that the 
prisoner could not be convicted of an assault under the statute 1 Vict, 
c. 89, s. 11; but that case underwent very little consideration. In the 
case of Regina v. Phelps, the judges were of opinion that the assault was 
•^981 disconnected with the felony charged, and •that the prisoner could 
■I only be convicted of an assault connected with the felenjr charged. 
There is great difficulty in putting a proper construction on this statute. 
I will confer with my brother Coleridge upon it, and perhaps reserve the 
point for the opinion of the judges. Verdict — Guilty of an assault. 
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Parkk, B. — I do not think it necessary to reserve the point in this ease,, 
as I shall not sentence the prisoner to so lonfi; an imprisonment as to ren- 
der it necessary to take the opinion of the mteen judges on the matter 
iBvhich has been discussed. There appear to be two constructions of 
the statute, either of which will authorize a conviction for an assault in 
this case. The first is, that the statute warrants a conviction for an assault 
in every case where the felony charged includes an assault. It may have 
been the intention of the legislature to do away with the distinction that 
formerly prevailed, that, on an indictment for a felony, the prisoner could 
not be convicted of a misdemeanor included in such felony ; although, in 
the case of complicated felonies, as murder and burglary, he mignt be 
convicted of a lesser felony included in such charges. One ^ound of the 
former distinction was, that in felonv the prisoner was not entitled to make 
bis full defence by counsel ; and therefore, if he was convicted of a mis* 
demeanor, on an indictment for felony, he would have been deprived of 
the benefit of his counsel's address to the jury. But since the Prisoner's 
Counsel Act this distinction is done away with : and it may, therefore, 
have been the intention of the legislature to permit a conviction for an 
assault, in the case of any felony including an assault. The second con- 
struction is, that the statute authorizes a conviction of that assault which 
is offered in evidence on the part of the prosecution in support of the 
felony charged. Therefore, quacunque via, the prisoner in this case may 
be convicted of an assault. ^Another view of the statute has been r*QQQ 
suggested in a very learned note to a recent edition of Mr. Serjeant ^ 
Russell's work on the criminal law ;(a) but it seems to me that that view 
of the statute would exclude a large number of ca§es, such as cutting with 
intent to do grievous bodily harm ; and there are so many instances in 
which it has been held that the statute applies to such cases, that I think it 
cannot be so limited. I shall therefore* sentence the prisoner, and not 
reserve the point. 

Sentence — One month's imprisonment. 

GreaveSy for the prosecution. 

E. Yardley^ for the prisoner. 

(a) Mr. Greaves's note on this enactment, 1 Greav., ed. of Russ., C. dc M. 783 (/}. 



REGINA V. MARY ANN MEADOWS. 

A., a girl under sixteen, who was in service, was, as she was returning (torn an errand, 
asked by B. if she would go to London, as B*'s motbei^ wanted a servant, and would 
give her £6 wages. A. and B. went away together to Bilston, where both were found, 
and B. apprehended : — Heldf that this was not such a taking or eauting to be takin of A. 
as was sufBcient to constitute the offence of abduction under the SOth sect of the stat. 
9 Geo. 4, c 3t. 

SembUf that a mere fraudulent decoying or enticement away of a girl under sixteen is 
not a taking or causing to be taken within that section. 

Abduction. — The prisoner was indicted on the 20th sect, of the stat. 
9 Geo. 4y c. 31. The first count of the indictment was in the following- 
form : — ^ The jurors, &€., present^ that Mary Ann Meadows, late of the 
parish of Wolverhampton, m the county of Stafibrdi smgle woman, on, 
&€., with force and arms, at, &c,, unlawfully did take and cause to be 
taken one Caroline Allen f out of the possession and against the will of 

TOL. I. 30 V 2 
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Richard Westwood, her father-in-law,t she the said Caroline Allen then 
and there being an unmarried girl, under the age of sixteen years, 

*4001 *^ ^^' ^^ ^^^ ^^ ^^ thirteen j^ears, against the form of the sta- 
-■ tute in such case made and provided, and against the peace," &c. 
Second count, the like, but substituting for the words between the ff the 
words '^out of the possession of and against the will of the said Richard 
Westwood, the said Richard Westwood then and there bavins the lawful 
care and charge of the said Caroline Allen." Third count, luce the first, 
but substituting the words ^^ Ann Westwood, her mother," instead of 
^^ Richard Westwood, her father-in-law." Fourth count, the like, but 
substituting for the words between ff ^^ out of the possession and against 
the will of Sarah Ann Tombs, she the said Sarah Ann Tombs then and 
there having the lawful care and charge of the said Caroline Allen." 
Fifth count, the like, for taking Caroline Allen out of the possession, and 
against the will of ^'the said Ann Westwood, her mother, and the said 
Richard Westwood, her father-in-law." Sixth count, exactly like the 
fifth, but stating that Richard Westwood had the lawful care and charge 
of Caroline Allen. Seventh count, for taking Caroline Allen ^^ out of the 
custody and against the will of Richard We^wood, Ann Westwood, and 
Sarah Ann Tombs, they the said Richard Westwood, Ann Westwood, and 
Sarah Ann Tombs then and there having the lawful care and chaige of the 
said Caroline Allen." 

It was proved by Caroline Allen that she was in the service of Mrs. 
Sarah Ann Tombs, at Wolverhainpton, and that on the 6th of February, 
1844, she had been sent by Mrs. Tombs to the workhouse, where she had 
got two loaves, and, as she was coming back, she saw the prisoner stand- 
ing at the door of the ^ouse where the prisoner lodged, and that the pri- 
soner, whom she had known before, as they went to school together, a»ced 
her if she would go to London, the prisoner stating that her mother wanted 
a servant, and would give her (Caroline Allen) £b wa^es. It was further 
proved by Caroline Allen, that she then accompanied the prisoner to 

*401 1 '^"^^'^f ^^^ ^^y ^^^^ ^^"^ under *the name of Davis, and pro- 
•■ ceeded as far as Birmingham, where the prisoner was subaequendy 
taken. 

Parke, B. — I think this will not do ; there must be a taking, and from 
the evidence it appears that the child accompanied the prisoner voluntarily. 

Huddkston^ for the prosecution, submitted that, as the child was in- 
duced to go with the prisoner by the false representation that the prisoner's 
mother would employ her as a servant, this was a constructive taking 
within the meaning of the act. 

Parke, B. — It is quite evident that the legislature made a distinction 
between an offence undef the 20th section of the stat. 9 Greo. 4, c. 31, and 
under the 21st section ;(a) and I am inclined to think, that, to bring a case 
within the 20th section, diere must be an actual taking or a causing to be 
taken away ; and a mere decoying or enticement away, which would be 
an offence within the meaning of the 2lst section, would not constitute one 
under the 20th section. I considered the case before it went before the 

(a) The words of the 20th sect, of the suu 9 Geo. 4, c. 31, as to the abdaction of girls 
ander sixteen, are, " if any person shall nnlawfnUy take or eau%« to be taktn any unmar- 
ried girl, being under the age of sixteen years, out of the possession and against the will 
of her father or mother, or of any other person having the lawful care or charge of her;" 
the words of the 31st sect., as to child-stealing, being **if any person shall maliciously, 
either by /orct or fraud, lead or uke away, or decoy or tntiet oioay, or detain any child 
under the age of ten years,** Sec 
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grand jury, and then thought there would be a difficulty in it. I haye 
since consulted my Brother Colebidge, and he i^rees with me that it is 
not sufficient. "Verdict — Not guilty .(a) 

Huddlestonj for the prosecution. 

(a) See the case of Rtgma r. Barrait, 9 G. dc P. 887 ; and Regima r. Hcpkim, G. 6t 
Mar. 254. 
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A. went to the house of B^ and with a hatchet broke open two doors, and took goods, 
alleging that he did so to distrain for rent doe to his father from C. The jary gave 
nominal damages, and the trespass being wilful, the judge, at the trial, certified that it 
was ** wilful and malicious," so as to entitle the plaintiff to costs nnder (he stat 3 A; 4 
YicL c. 24^ and the Court of Exchequer discharged a rule which was obtained for re- 
scinding that certificate. 

The Stat. 3 db 4 Vict c. 24, as to costs in trespass, is to be construed with reference to 
the Stat. 8 db 9 Will. 3, c 11, s. 4. 

Trespass for breaking and entering the plaintiff's house, and breaking 
the doors and taking ^e plaintiff's goods. — Plea, that, after the trespass 
and before the commencement of the action, it was agreed between the 
plaintiff and the defendant that the defendant should repair the doors, and 
return the goods in satisfaction of the trespasses, and that the defendant 
did so. — Replication, denying the agreement. 

It appeared that the de^noant had gone with a hatchet to the house of 
the plamtiff, who kept the Buffalo beer-house at Newborough, and had 
broken open two of tne doors with it, and had seized a writing-desk and 
a table as a distress for rent which he alleged to be due to his father from 
a person named Goode ; but that the defendant afterwards returned the 
goods, and had the doors repaired. It further appeared that the plaintiff 
had said that she could not make it up with the defendant without her at- 
torney, and that the defendant must go to him, which it did not appear 
that he had done. 

Parke, B., (in summing up.) — The only question is, what damages the 
defendant ought to pay, in addition to the repairing of the doors and re- 
turning the goods, which he has done. 

Verdict for the plaintiff, damages £1. 

Talfourdj Serjt., applied to the learned baron to certify that the trespass 
was wilful and malicious, to entitle the plaintiff to costs imder the stat. 
3 & 4 Vict. c. 24.(a) 

Parke, B. — I am very anxious that the plaintiff should *haye ■■•^qq 
her costs, but I feel some difficulty as to certifying under the pre- I- 
sent act of parliament that the trespass here was ^' malicious," though it 
was certainly '^ wilful." [His lordship haying conferred with Cole- 
ridge, J., said] We think that- the recent act of Parliament ought to be 
construed with reference to the statute of William,(6) and under that 
statute it was always held that a plaintiff was entitled to full costs where 
the defendant committed the trespass after notice. This was a complete 

(a) See the cases of fhtter v. Pointer, 9 C. dc P. 718 ; and Tehbutt y. HoU, ante, p. 880. 

(6) The stat. 8 & 9 Will. 8, c. 11, s. 4, by which it was enacted, that, in all actions of 
trespass in which the judge certified that the trespass was " wilfnl and malicions/' the 
plaintiff should recover his full costs of suit. 



403 Hawthorn t;. Hammond. O. S. G. 1844. 

wilftd trespass, and I shall rive a certificate ; but if the case does not wt|r- 
rant such a certificate as I shall give, Mr. Whaieky,v^dy vipve the cour^ 
above. Certificate grauted.(a) 

Talfourdj Serjt., and Meteyard^ for the plawtift 

Whateley and F. V. LeCj for the defendant. 

In the ensuing term, Whateley applied to the Court of Exchequer, and 
obtained a rule to show cause why the certificate of the learned baron 
should not be rescinded, which rule was, after argument, discharged. 

(a) The certificate was in the following form : — ^^'I certify that the trespass for which 
this action was brought was wilfol a^d na^liciotts. pated this 12th day of May» 1844. 
(signed) J. Parke." 



^404] •HAWTHORN v. HAMMOND. 

A person who keeps a public inn is bound to admit all persons who apply peaceably, to 
be admitted as guests. 

A declaration against an innkeeper stated^ that the defendant kept an inn, and that the 
plaintiff, at night, was travelling, and the inn being shut up, the plaintiff knocked at 
the door of the inn, in order that he should be admitted as a guest, and that, although 
the defendant heard the knocking, and had notice of the premises, she would not ikd- 
mit the plaintiff into the inn. The defendant pleaded that she did not bear the knock- 
ing, and had not notice of th^ premises : — Held, that, on this issue, it was for the jury 
to say, whether the defendant heard the knocking, and if so, whether the defendant 
ought to have concluded from it that the person so knocking at the door was a pecsoa 
requiring to be admitted as a guest. 

Case against the defendant, as an innkeeper, for not receiving the plain- 
tiff as a guest.(a) The declaration stated that the defendant kept an inn, 
and that the plaintiff, ^ho was. travelling in a certain carriage, went to the 

(a) The declaration and second and third pleas were in the following form : — *'For 
that, whereas the defendant, before and at the time of the committing of the grievance 
hereinafter mentioned, was an innkeeper, and did keep a certain common inn for the 
reception and accommodation of travellers, that is to say, a certain common inn called 
the Wheel Inn, together with a certain stable near to the said inn for the reception^ 
lodging, and accommodation of the horses of, and used in travelling to the said inn by, 
travellers, and persons lodged and accommodated in the said inn as guests therein of 
the defendant as such innkeeper as aforesaid, and which said inn and stable were situr 
ate in the county of Salop. And the plaintiff further says, that, whilst the defendant ^as 
such innkeeper, and so kept the said inn and stable as aforesaid^ to wit, on the 17th day 
of May, A. o. 1843, and in the night-time of that day, to wit, at ten of the clock in the 
night of that day, the plaintiff then being a traveller, and then being and travelling in a 
certain carriage, then drawn by a certain horse, then driven and used by the plaintiff in 
that behalf, arrived at and went to the said inn ; and t^at the plaintiff then wetit to a cer- 
tain outer door of the said inn, such outer door then being a usual and proper door of 
entrance into the said inn for travellers and other persons, and then also being shut, 
closed, barred, and fastened, so that the plaintiff could not open the same^ or go or enter 
at the same into the said inn ; and thereupon the plaintiff then knocked and rapped at 
and struck the said door, in order to, and did thereby, make a loud noise at the said door, 
with intent and in order that such noise should and might be, and the same then ac* 
cordin^rly was, heard by the defendant and her servants then being in the said inn, and 
also with intent and in order that the defendant, then being in the said inn, should and 
might then open the said door, and suffer and permit the plaintiff to enter into, aud to 
stay, lo^e, and be accommodated in the said inn for and during the said night, and also 
suffer and permit the said horse then to be taken and led into, and remain and be fed 
and taken care of in, the said stable for and during the said night, and the plaintiff 
thereby tfien required the defendant to open the said door, and to suffer and permit the 
plaintiff to enter into, and to stay, lodge, andl>e accommodated in, the said inn, and also 
to sufier and permit the said horse to be taken and led into, and remain and be fed and 
taken care of in, the said stable ; and the plaintiff was then ready and willing to pay to 
the defendant a reasonable sum of money for such lodging and accommodation for him* 
self, the plaintiff, and also for the said horse being taken and led into, and remaiikii^^ 



1 CaRRINGTON & KlRWAN. 406 

•defendant's inn at ten o'clock on the night of the 17th of May, 1^405 
1843, and, the outer door of the inn being fastened, *the plaintiff L^^w, 
knocked and made a noise, in order that he should be admitted as L ^^ 
a guest, and that the pltthirHr t^ould have tendered a reasonable sum for 
his accommodation, but could not see or hear any proper person to whom to 
offer payment ; and that, although the defendant heard the plaintiff knock- 
ing for the purpose aforesaid, and had notice of the premises aforesaid, 
and although there was sufficient time for the defendant and her servai^.w 
to have admitted the plaintiff, and sufficient room in the inn for his accom- 
modation, yet the defendant would not admit the ^plaintiff into the rm Aryj 
inn ; by means whereof the plaintiff was put to trouble, inconve- '■ 
nience, and expense. 

and being fed and taken care of in, the said stable as aforesaid; and tbe plaintiff was 
then also ready and wiHing to have and would have tendered and offered to the de- 
fendant to pay her such reasonable sum of hfoney as aforcisaid ; but the plaintiff*, whilst 
he was at the said inn as aforesaid, neither did nor could see or hear either the de- 
fendant or any other proper person in that behalf to whom he, the plaintiff*, could or 
might or ought to have tendered or offered to pay the same, whereby he the plaintiff* was 
altogether hindered and presented from tendering or ofli^ring to pay the same, as, but 
for ihe premise.% he Would haVe done; and although the defendant then, and whilst the 
plaintiff was at ihe said inn as aforesaid, and knocking and rapping at and striking the 
said door as aforesaid, and making such noise as aforesaid, with the intent and for the 
purpose in that behalf aforesaid, to wit, on the day and year aforesaid, heard'the said knock- 
ing, rapping, striking, and noise, and had notice of all and every the fticts, matters, and 
premises aforesaid ; and although there was then full and sufficient tfme for the defendant 
and her said servants to have opened the said door, and to have admitted the plaintifff into 
the said inn, whilst he the plaintiff* so was and remained at the said door, and there was 
also then sufficient room in the said inn for the lodging, accdmmodation, and entertain- 
ment of the plMintiff'therein, and there was then also sufficient room in the said stable for 
the accommodation, feeding, keeping, and taking care of the said horse therein : yet the 
defendant, not regarding her duty as such innkeeper as aforesaid, but contriving, and 
wrongfully and unjustly intending, to injure the plaintiff*, and to put him to great trouble 
and expense, annoyance, distress, and inconvenience, did not nor would, when or at any 
time whilst the platntifTwas at the said inn as aforesaid, and was endeavouring to obtain 
admission therein as aforesaid, open the said door, or suff'er or permit the plaintiff* to enter * 
into or be accommodated in the said inn, or suff'er or permit the said horse to go or be taken 
or led into, or to be fed or taken care of in, the said stable, but wholly refused and neglected 
so to do ; and, on the contrary thereof, then kept and continued the said door shut, dosed, 
barred, and fastened as aforesaid ; and also kept the windows of the said inn closed, 
and wholly neglected aild refbsed to, and did not in any manner whatever, give an- 
swer to, speak to, or notice the plaintiff when or at the tide whilst he was at the said 
inn as aforesaid, or the said knocking and rapping at and striking the said door, or the 
said noise so made as aforesaid; by means whereof the plaintiff* was forced and obliged 
to, and necessarily did, quit and go away from the said inn, and in the said carriage, 
drawn by the said horse, go and travel in the night-time divers, to wit, fifteen miles, in 
order to procure elsewhere lodging and refreshment and accommodation for himself and 
the said horse; and, by means of the premises, the plaintiff* was put to great trouble, 
inconvenience, and expense of his moneys, and tras delayed in his journey, and was 
necessarily obliged to expend, and did expend, a large sum, to wit, £5, in and about the 
additional hire of the said horse and carriage; and ofherwise,l)y means of the premtses, 
the plaintiff* hath been and is greatly annoyed, distressed, injured, dnd damaged, to the 
plaintiff''s damage of £20; and thereupon he brings suit,^' <Scc. 

Second Plea.-^And for a further plea in this behalf, the defendant saith, that she did not 
hear*the said knocking, rapping, striking, or noise in the declaration mentioned, nor 
had she notice of any of the said facts, matters, or premises in the declaration 'men- 
tioned, in manner and form as the plaintiff hath in his said declaration in that behalf al« 
leged ; and of this she puts herself^ upon the country, &c. 

Third PUa4 — And for a further plea in this behalf, the defendant saith, that there was 
not at the said time khen,&c., in the declaration mentioned, sufficient room in the said 
inn for the lodging, accommodation, or entertainment of the plaintiff* therein, nor sufS- 
cient room in the said stable for the accommodation, feeding, keeping, or taking care 
of the said horse therein, in manner and form as in Ihe said declaration is in that be- 
balf alleged; and of this ihe defendant pots herself upon the country, dco. 
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Pleas : — 1st, not guilty ; 2dy that the defendant did not hear the knock- 
ing in the declaration mentioned, nor had she notice of any of the premises 
in the declaration mentioned, (concluding to the country ;) 3d, that there 
was not room in the inn for the plaintiff's accommodation, (concluding to 
the country.) 

It appeared that the defendant kept the Wheel Inn at Worfield, which 
is on the road between Bridgenorth and Kidderminster, and that, on the 
17th of May, 1843, the plaintiff and his brother arrived in a gig at the 
defendant's inn at between nine and ten o'clock at night, and that the inn 
was shut up, and that the plaintiflPs brother got out of the gig, and knocked 
witli his fist, and kicked with his foot, at the door of the inn for ten minutes 
or a quarter of an hour, but without being able to obtain admission ; and 
that the plaintiff and his brother then went away, and tried to obtain ac- 
commodation at a beer-house, but that being full, they returned again to 
the defendant's inn, and again knocked, without being able to obtain ad- 
mission ; in consequence of which they were obliged to go on to Bridge- 
north. 

Parke, B., (in summmg up.)----There is no doubt that the law is, that 
a person who keeps a public inn is bound to admit all persons who apply 
peaceably to be admitted as guests. You will therefore have to say 
whether you are satisfied that the noise made by the plaintiff's brother was 
really heard by the defendant ; and if so, whether you think that she ought 
to have concluded from it that the persons so knocking at the door were 
persons requiring to be admitted as guests, or whether she might have con- 
cluded that they were drunken persons, who had come there to make a 
disturbance. You will take the case into your consideration, and find, by 
your verdict, whether you think that the noise made at the door implied 
mAna^ that the ^persons who made it wanted to be admitted as emests or 

^ not- s . 

Verdict for the plaintiff on the first and third issues, and for the de- 
fendant on the second issue.(a) 
Whaidey and WhUmore^ for the plaintiff. 
Talfourdj Serjt., and Godson^ for the defendant. 

(a) See the case of Rmx v. /vcfu, 7 C. 4c P. 218 ; and the form of an indictmeiit against 
an innkeeper for not receiving a guest. Id. 313, n. (a). 



DUMELOW V. LEES. 

By the stat 48 Geo. 3, c. ex. (loc. and pers.,) a commissioner of the Conrt of Request 
at Wednesbnry is liable to a penalty of 50/. if he acts without having a qualification 
of 502. a year in real properly, or 1500/. in personals, or 25/. a year real and 1000/. 
personal property, ** above all charges and incumbrances whatsoever," the proof of 
which qualification is, by that statute, to lie on him in any action against him for the 
penalty i-^Hddy that the words '* above all charges and incumbrances whatsoever" do 
not mean beyond payment of all his debts, but only apply tc specific charges on the 
property in respect of which he claims to be qualified. Hdi^ also, that, in such 
actions, it is sufficient if (he defendant shows that he has property to the required 
amount, and that it is not incumbent on him to give any evidence with a view of 
showing that the property is not encumbered. 

Debt on the stat. 48 Geo. 3, c. ex. (loc. and pers.,) for a penalty of 
60/., alleged to have been incurred by the defendant, by his having acted 
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as a commissioner in the Court of Request at Wednesbury, without being 
duly qualified under that act.(i) — Plea, nil debet, " by statute." 

•It wasopened byGocbon,fortbeplaintifr,that,by thestat. 48Geo.3, r#4QQ 
c. ex. (loc. and pers.,) which was entitled, " An Act for the more easy ^ 
and speedy recoveiy of small Debts within the township of Wolverhampton, 
and the several parishes and places therein mentioned, m the county of 
Stafford," commissioners were appointed to hear and determine plaints 
concerning such debts in a summary way, in two separate and distinct 
jurisdictions ; '^ one jurisdiction to extend to the townships of Wolver- 
hampton and Wednesfield, and the several parishes of firewood. Patting- 
ham, Bushbury, and Penn ; and the other jurisdiction to extend to the 
several townslups of Bilstou and Willenhall, and the parishes of Wednes- 
bury and Darlastone, except the manor of Bradley, in the said township 
of •Bilston." The style of the latter court being, " The Court of r^^.Q 
Request for the townships of Bilston and Willenhall, and the ^ 
Parishes of Wednesbury and Darlastone, in the county of Stafford." By 
sect. 7 of that act, it is enacted, *' That no person shall be qualified to act 
as a commissioner in the execution of this act, unless he shall at the time 
of acting be a householder, and possessed of a real estate of the clear 
annual value of 50/., or of personal estate of the value of 1500/., or of a 
real estate of the clear annual value of 25/., together with a personal estate 
of the value of 1000/., cAove all charges and incumbrances whatsoever; 
and if any person not being so qualified shall presume to act as a commis- 
sioner, every such person shall, for every such offence, (over and above 
any punishment he may be subject and liable to for wilful and corrupt per- 
jury,) forfeit and pay the sum of 50/., together with full costs of suit, to 
any person or persons who shall sue for the same in any of his majesty's 
Courts of Record at Westminster, by action of debt or on the case, or by 

(6) The declaration was in the following form : — **For that whereas the defendant, 
after the passing of a certain act of Parliament, made and passed in the forty-eighth 
year of the reign of bis late majesty King George the Third, entitled, [it here set out 
the title of the stat 48 Geo. 3, c. ex. (loc. and pers.)] and before the commencement 
of this suit, to wit, on the 7th day of November, A. D. 1842, in the county of Stafibrd, 
did presume to act and did act as a commissioner in the execution of the said act, that 
is to say, in the hearing and determining of a certain cause depending in the Court of 
Request for the townships of Bilston and Willenhall, and the parishes of Wednesbury 
and Darlastone, in the county of Stafford, constituted and established under and by 
virtue of the said act, in which cause one Simeon Constable was plaintiff, and one 
John Westley was defendant, and in then making a certain order in the said cause, 
whereby it was ordered by the said court, amongst other things, that the said John 
Westley should pay to the clerk of that court, at his office, in Bilston, for the use of the 
said Simeon Constable, IL debt, and 7«. Id, costs, in manner therein mentioned, he the 
defendant, at the time of his so acting, not being a householder, and not being then 
possessed of a real estate of the clear annual value of 50/., or of a personal estate of 
the value of 1500/., or of a real estate of the clear annual value of 25/., together with 
a personal estate of the value of 1000/., above all charges and incumbrances whatso- 
ever, contrary to the form of the statute in such case made and provided, whereby and 
by force of the said statute the defendant forfeited for his said offence the said sum of 
60/., and thereby and by force of the said statute an action hath accrued to the 
plaintiff to demand and have of and from the defendant the said sum of 50/., being 
the said sum above demanded ; yet the defendant hath not paid the said sum above 
demanded, or any part thereof, but hath hitherto wholly refused and still doth refuse so 
to do, and thereupon the plaintiff brings his suit," dbc. 

In the case of Fife v. Bousjkld, E. T. 1844, it was held by the Court of Queen's 
Bench, that, in an action for any penalty or forfeiture, the declaration must conclude 
" against the form of the statute,'^ and that, if it does not do so, it is bad even aAer 
verdict; bat that, where the penalty or forfeiture is by the statute to be sued for by 
the party grieved, the venue is not restricted to the proper county by the stat 
21 Jac 1. c. 4. 



410 DuMELOW t>. Lees. O. S. C. 1844-. 

bill, plaint, or information, >vberein n6 essoiffn, protection, wager of law 
or more than one imparlance Aall be allowed ; and in «very such action, 
bill, plaint, or information, the proof of such 'qualification shall be on the 
defendant ; and it shall be saifictent for the pkintifll'or prosecutor to prove, 
that the person so sued or prosecuted had ac^ed as a commissiofier in the 
execution of this act : ^^ Provided nevertheless, that all judgments, orders, 
decrees, acts, and proceedings of all and every person and persons acting 
as a commissioner or commissioners in the execution of this act, though 
not duly qualified as aforesaid, previous to his or their being convicted of 
such onence, shall, notwithstanding such conviction, be as good, vaKd, 
and effectual, as if such person or persons had been duly qualified accord^ 
ing to the directions of this act." It would be distinctly shown that the 
defendant had, on the 7th of November, 1843, acted as « commissioner at 
the Court of Request at Wednesbuiy, in a case of Simeon Constable against 
*4111 *^^^^ WesUey; and although, by the *^act, the proof of qualification 
•I lay on the defendant, he should, in anticipation of the defence, give 
some evidence to show that the defendant was not duly qualified to act as 
a commissioner. 

It was proved, by a witness named Topham, that, on the 7th of Novem- 
ber, 1843, the defendant was at the Court of Request, at Wednesbory, and 
sat with the commissioners, and acted as tiieir chairman, on the hearing of 
a case of Constable v. Westley; and Mr. Wilton, the clerk of Mr. Wulim, 
the clerk of the Court of Request, produced the book of the proceedings 
of the court, in which there was an entry of the case of Constable v. Westley j 
and an order of the court for Westley to pay to the cleric of tiie court, for 
the use of Constable, 1/. debt, and 7s. 1^. costs ; and the entries of the 
proceedings of the court on that day were signed by the present defendant, 
as chairman.(a) With a view of disproving the defendant's qualification, 
Mr. Kenrick, who had been a partner with the defendant as a coach-smith 
and spring maker, was called; and he stated, that the defendant had 
private property of his own, consisting of real estate, which he inherited 
from his famer, worth more than 25/. a year ; that his house had costly 
furniture ; and that, in their partnership, the defendant had two-thirds of 
*4121 *^^^ stock m trade, which, in the year 1827, was worth 6000/., and 
-' was increased in the year 1842 ; but, in consequence of some dif- 
ferences, their partnership affairs were the subject of a suit in Chancery. 

Parke, B. — ^By this act of Parliament, a commissioner is to have a 
qualification of 50/. a year real estate, or 1500/. personal property, or 25/. 
a year real estate, and 1000/. in personaltv. Clear yearly value of an 
estate means, its value above all taxes and charges on the estate. 

Godson, — As the debts of a trader as much afiect his real as his personal 

(a) By sect 14 of the stat 48 Geo. 8, c cz. (loc and persn) it is enaoted, ** l*hat the 
laid respective commissiooers stall, and they are hereby required to make or cause to 
be made fair and regular entries in a book or books, to be provided by them for that 
purpose, of all the judgments, acts, orders, directions, regulations, and proceedings of 
them the said respective commissioners, relative to the execution of the several powers 
and authorities vested in them by this act, and also of the names of the commissionere 
who shall be present at their respective meetings ; and such entries shall be signed by 
the chairman of each respective meeting, and such entries, when so signed, and such 
book and books shall be allowed to be read in evidence in proof of the proceedings of 
such respective courts in all courts whatsoever.** And by secL 53 of the same statute 
it is enacted, ** That this act shall be deemed and taken to be a public act, and shall be 
judicially taken notice of as such by all judges, justices and others, without being 
specially pleaded.** 
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estate, I propose to ask Mr. Kenrick, whether the bills of the firm have no* 
been dishonoured. 

Pabk£> B. — If the defendant, when he acted as a commissioner, had a 
real estate of 50/. a year, or a personal estate of 1500/. value, or a real 
estate of 25/. a year and personal estate of 1000/., I am of opinion that he 
is qualified to act as a commissioner, even if he was insolvent at the time. 
It seems to me that the legislature has not provided for that case, by not 
saying, *^ over and above the paymeiit of his iust debts." If it should 
become necessary, I would reserve the point. You may ask whether the 
partnership was in debt, unless you call on me to decide the point here. 

Godson. — I propose to ask Mr. Kenrick, whether bills of the firm had 
not been dishonoured in the year 1842. 

Talfourd^ Serjt., for the defendant, objected to this question, unless the 
bills were produced. 

Parke, B. — I think the question cannot be put without production oi 
the bills. 

The question was not put 

*Go(Uon proposed to ask, whether, in the year 1842, the firm had r*j^| o 
not been sued for partnership debts. ■- ^ 

Talfourdj Serjt. — That cannot be asked without production of the writ 
by which the firm was sued. 

Parke, B. — You cannot ask that 

The question was not put 

Mr. Kenrick further stated, that he bad never heard from the defendant 
that there was any mortgage on his property, nor that he had ever granted 
any annuity on it ; and Mr. Kenrick also said, that, if be were ofiered 
1800/. for his one-third share of the partnership property, be should be 
sorry to take it. 

Parke, B., (to the jury.) — It is not disputed that the defendant is a 
householder ; and, if you believe the last witness, there is complete prooi 
that he is qualified. Verdict for the defendant 

Godson and Carringion^ for the plaintiff. 

Ta^owrd^ Serjt., and W. J. Alexander j for the defendant 



COURT OF QUEEN'S BENCH. 

B£fX)Rfi LO&D DENMAN, C. J., PATTESON, J., AND WIGHTMAN, J. 



Go<feofi applied for a new trial, on the ground that, by the stat 48 Geo. 3, 
c. ex. s. 7, the proof of qualification lay on the defendant, and that, al- 
though the witness that *had been called on the part of the plain- rmAiA 
tiff to disprove the defendant's qualification had not done so, it still ^ 
lay on the defendant, not only to prove that he had property to the required 
aiiount, but that it was *^ above all charges and encumbrances," which 
word ^^ charges," as he submitted, included debts. 

Lord Denman, C. J. — The word '^ charges" would mean mortgages, 
and the like. 

Godson. — ^There should have been some proof on the part of the defend- 
ant, to show his property unencumbered. By the act of Parliament the 
onus probandi is thrown on him. 

Lord Denman, C. J. — If the defendant had no debts, how could be 
prove that? 

VOL. I. 31 X 



4M Reg. v. Stanton. 0. S. C. 1844. 

WiGHTMAM, J. — ^Debts are not a charge or encumbrance, llial m ir.j 
difficulty. 

Lord Denman, C. J. — How would you reckon debts due to him ? 

Godson. — I submit, that, on die 7th section of the act of Parliament, an 
onus is thrown on the defendant of showing that he had property of the 
required amount, and that it is not covered by charges or encumbnmces. 

Lord Drnbcan, C. J. — We think that the opinion of the learned judge 
at the trial was right. The words ^^ above all charges and encumbrances 
whatsoever" are an intelligible phrase, meaning specific charges on the 
property in question. How can a defendant prove that there are none ? 

Patteson, J. — The onus on the defendant is to show that he has pro- 
perty to the required amount. Rule refused. 



•416] \Crown Side.) 

BEFORE MR. JUSTICE COLERIDGE. 



REGINA V. PETER STANTON. 

On an indictment for an assault, with intent to commit a rape, the prosecatriz stated, 
that the defendant, her medical man, being in her bed-room, directed her to lean for- 
ward on a bed, that he might apply an injection ; she did so, and the injection baring 
been applied, she found the defendant was proceeding to have a criminal connection 
with her, upon which she instanUy raised herself up, and ran out of the room. She 
stated that the defendant had penetrated her person ** a little** I'^Held, that if it had 
appeared that the defendant had intended to have had a criminal connection with the 
prosecutrix by force, the complete offence of rape would, upon this eridence, have 
been proved, but that the thus getting possession of the person of the woman by sur- 
prise was not an assault with intent to commit a rape, but was an assault. 

Assault, with intent to commit a rape. — The first count of the indict- 
ment charged the defendant with assaulting Emma Brown, on the 24th of 
February, 1844, with intent to ravish her. Second count, for a common 
assault. 

The prosecutrix, Emma Brown, stated, '^I am the wife of William 
Brown. The defendant was our medical attendant for fifteen months. 
He attended me for bleeding piles. — He wished me to go with him to Bir- 
mingham to consult another medical man, Mr. Ingleby. I went with him 
on the 15th of February, 1844, to Mr. Ingleby. After that the defendant 
said he must give me an injection. On the 24th of February, the defend- 
ant came to our house at ten o'clock at night. I went up stairs to my 
own bedroom, and the defendant went up with me : there was a light in 
the room. He said he was ordered to give this injection, and he said I 
must place my head on the bed, and my feet on the floor, and I did so, 
and my clothes were up over my back. He was in the room behind me, 
and he then b^n to use the injection, and I felt the water running cold 
on my legs, liiis lasted five minutes. I was going to raise myself up, 
and he said, ' Put your head on the bed, and do not stir for a moment.' 
I have had injections before, and they do keep persons still for a litde while 
after they are applied. As I lay I perceived something very warm against 
my person ; I resisted, and rose up from the bed and said, ' Doctor, what 
•41f51 ^® y°" mean?' His small-clothes •were quite open, and I saw 
-I his naked person. I then ran down stairs and fell on a chair, and 
he rushed out of the house. I felt the parts of the defendant enter mine 
just a little. 
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Coleridge, J. — If there was force the full crime was complete. 

The prosecutrix further stated that she complained to her husband the 
same evening; but it appeared that neither she nor her husband went 
before any magistrate till the 5th of March. 

Whitmore addressed the jury for the defendant, and contended that the 
whole charge was entirely unfounded. 

Coleridge, J., (in summing up.) — An assault with intent to commit a 
rape is veiy difierent from an assault with intent to have an improper con- 
nection. The former is with mtent to have a connection by force ; but 
here, according to the statement of the prosecutrix, the defendant desists 
the moment she resists, and at the most it could only be an attempt by 
surprise to get possession of the person of the prosecutrix,(a) and that is 
not an assault with intent to commit a rape, but is an assault. If in this 
case the defendant had intended to have effected his purpose by force, the 
complete ofienceof rape would have been proved, as the prosecutrix states 
that the defendant penetrated her person ; and as the smallest penetration 
is sufficient to constitute the complete offence of rape,(fr) the defendant 
would, if force had been proved to have been used, have been entitled to 
be acquitted on this indictment, on the ground *diat the felony rmAn 
had been proved against him ; but another important question is, ^ 
whether the defendant committed any assault at all on the prosecutrix. 

Verdict— Not guilty. 

^Uen and Woolrichy for the prosecution. 

Whilmorej for the defendant. 

(a) See the cases of JUgina r. Samndent 8 C. 4c P. 865 ; and lUgina v. WUHam$, 
Id.886. 
(6) See the case of Regma y. Lme$, ante, p. 898. 



SHROPSHIRE ASSIZES. 

{Croum Side») 

before baron PARKE. 



REGINA V. WILLIAM MOLE. 

A. picked up the pnrse of B., which contained money, on a tnmpike-road along which 
B. had previously travelled by coach. A. converted the purse and its contents to hit 
own use :^^Held, no larceny, and that A. was liable civilly, bat not criminally. 

If there had been any mark on the purse by which the owner could have been known, 
it would have been otherwise. 

Larceny. — The prisoner was indicted for stealing, on the 10th of Janu- 
ary, 1844, a purse, and three sovereigns, and eighteen shillings, the pro- 
perty of Thomas Weaver, at the parisn of Cleobury Mortimer. 

It appeared that the wife of the prosecutor had lost the purse containing 
the money as she was proceeding by the coach from Cleobuir Mortimer to 
Bewdley, and that when she asked the prisoner if he had picked up a 
purse with some money, and her husband said to the prisoner that he 
would give him a sovereign if he would give him the money, the prisoner 
Maid he had never had the luck to pick up a purse. Another witness 
proved that the prisoner, came to his house on the 12th of January, and 



4l7 Reg. v. Lewis. O. S. C. 1844. 

said that he bad found a purse with some money in it at the bottom of 
*41R1 ^^^Wy HilUbanky which is on the *tumpike-road, and a coacli 
^ going from Cleobury Mortimer to Bewdley would pass by the place. 
He said that he found it on the Wednesday before, (the lOtb,) and that a 
broad wheel had gone over it, and he kicked it with his foot, and turned 
back and saw that it was a purse with some money ; and on this, witness 
asking him, on the Friday after, what sort of a purse it was, the prisoner 
said It was a greenish-like sort of a knit purse, with a clasp at the top, 
and that he took care to throw the purse away where it diould not be 
found; and that he gave his wife 30«., and she bought some bricks with 
part of it, and he laid out near 12«. on a mare that he had that was bad.^- 
Another witness said, ^^ I told the prisoner that I had heanl that he (the 
prisoner) had found some money, and the prisoner then told me to sit 
down, and he would teU me the truth. I sat down, and he told me that 
he was going to Cleobury on the Wednesday morning before, and he 
picked up a purse, and he looked in it, and there were three sovereigns 
and ei^teen shillines in it, and he said he shot it into bis hand, and flung 
the purse away. He said there was a person with him, but he did not 
see him pick up the purse." 

Parke, B. — There is no mark <m the purse, and no owner known. 
There is no doubt that the prisoner intended to apply it to his own use, 
but that par se does not make him a thief. 

Huddkstonj for the prosecuti(», cited the case of RegiiM r. PeierSj 
ante, p. 245.(a) 

Parke, B. — This purse is found in a place where it might reasonably be 
presumed that the owner did not know where it would be found, and 
where the person owning it did not know where to find it ; and I think 
that a person taking property under the circumstances proved in this case 
*4191 ^^ ^^^ ^liable criminally, though he is civilly, and I take the law 
-I to be that the prisoner is not guilty of a felony, though he did take 
this proper^ with an intent to convert it to his own use. Sfy impression 
upon the subject is, that this is a case of pure finding. There is, no doubt, 
a qualification of the rule, if there is a mark on the property by which 
the owner can be known. Verdict — Not guilty. 

Ihddlestanej for the prosecution. 

(a) And see, also, Chreav. ed. of Ross. C. dc HL, vol. S, p. 11 et seq., where the authoiw 
hies on this subject are collected. 



HEREFORD ASSIZES. 

{Croum SSde.) 

BEFORE ME. JUSTICE C0LEBID6E. 



REGINA t^. CHARLES LEWIS. 

On an indictment for manslaughter by beating, it upeaivd that the deceased had died 
of a dislocation of the vertebrae two days after fignting with the prisoner :—iXrli/, that, 
if the jory were not satisfied that the death of the deceased was caused by the pn* 
aoner, they might find the prisoner guilty of an assanlt ander the stai. 1 Vieu c dS^ 
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tnd that, with a view to a conviction on that stafnte, it was immaterial that the de* 
ceased was the challenger in the fight, and that it did not appear which party struck 
the first blow. 
If two parties go ont to strike one another, and do so, it is an assault in both, and it is 
quite immaterial which strikes the first blow. 

Manslaughter. — The prisoner was indicted for manslaughter, in kill- 
ing John Preece, by striking and beating him and casting him on the 
ground. 

It appeared that the prisoner and deceased, and a number of other per- 
sons, weie at a dance at the Boat public-house at Byford, on the nieht of 
Saturday the 3l8t of July, 1843, and that the dance having lasted till after 
twelve o'clock on that ni^t, the deceased cfaallen^d the prisoner to fight 
him, which the prisoner declined doing ; upon *wbich the deceased r^AOQ 
took oflf his braces, and, having strapped them round him, went '- 
out of the house. The prisoner did not follow him, and be came back, 
and a^in challenged the prisoner, and a fight took place between them. 
How It commenced did not appear ; but, after some blows on both sides, 
the prisoner and deceased wrestled, and both fell, the deceased undermost. 
The deceased could not get up, and could fi^t no more, and he com- 
plained of his neck and bowels. It further appeared that he died on the 
following Monday morning, and that, on a post-mortem examination of 
his body, the vessels of the brain were found to be gorged with blood, and 
two of the vertebre of his neck dislocated, which was the cause of his 
death, and it was proved that this might have been occasioned by a fall. 

Barrett addressed the jury for the prisoner, and submitted, that there 
was no sufficient evidence to show that the deadi of the deceased was 
caused by any act of the prisoner. 

Coleridge, J. — Mr. Barrett^ what do you say as to the assault ? 

Barrett, — ^The prisoner was not the cbadlenger« 

Coleridge, J. — That is not material. 

Barrett, — ^There is also no evidence that the prisoner struck the first 
blow. 

Coleridge, J. — If both these parties went out to strike one another, and 
did so, it is an assault in both, it is quite immaterial which struck the first 
blow, as no blow can be justified, unless it be given in self-defence. 

Barrett, — I cannot carry it further than that the deceased was certainly 
the challenger, and that it does not appear that he did not strike the first 
blow. 

*Coleridge, J., (in summing up.) — With respect to the charge rmAoi 
of manslaughter, you will have to say whether you are satisfied that *■ 
the prisoner occasioned the fall from which the death of the deceased took 
place. If you are not satisfied, by the evidence, that he did, you will 
then have to say whether the prisoner is guilty of an assault ; for whenever 
a charge of felony includes an assault, and the jury think that the felony is 
not made out, the party may be convicted of an assault.(a^ Mr. Barrett^ 
on the part of the prisoner, put the case as if a person could not be guilty 
of an assault unless he struck the first blow. But that is not so, as no one 
b justified in striking another, except it be in self-defence ; and it ought to 
be known, that, whenever two persons go out to strike each other, and do 
so, each is guilty of an assault. Verdict — Not guilty. 

Greaves J for the prosecution. 

Barrett^ for the prisoner. 

(a) Uoder the stat. 1 Vict. c. 86, s. 11, see the case otRigma v. Bodtn, ante, p. 396. 

x2 
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REGINA V. JAMES CLARKE. 

An indictment for burglary chai):ed the prisoner with breaking, in the night-time, in- 
to the dwelling-house of E. B., ** with intent t/u goods and chattels in ihe same dtceUimg' 
house then and there being feloniously and burglariously to steal, and stealing the 
goods of E. B." It was proved that the house was that of E. B., bat that the goods 
the prisoner stole were the joint property of E. B. and two others i-^Held, that, if 
it was proved that the prisoner broke into the house of E. B. with intent to steal 
the goods there generally, that would be sufficient to sustain the charge of burglary 
contained in the indictment, without proof of an inient to steal the goods of the 
particular person whose goods the indictment charged that he did ateaL 

Burglary. — The first count of the indictment chained that the prisoner, 
on, &c., at, &c., in the night-time, ''the dwelling-house of one Elizabeth 
Bird, there situate, feloniously and burglariously did break and enter, with 
*4221 ^^^^°^ ^^^ goods and chattels in the same dwellins-house then *and 
^ there being feloniously and burglariously to steal, take, and cany 
away," and then and there feloniously stealing nve taps, and a quantity of 
wine, beer, cider, and candles, of the goods and chattels of the said Eliza- 
beth Bird. The second count was exactly similar, but charged a breaking 
of the dwelling-house of Elizabeth Bird a$id otherSj and laid the property 
stolen to be in Elizabeth Bird and others. 

It appeared from the evidence that the house in question was broken 
into on the night of the 13th of January, 1844, and the goods mentioned 
in the indictment stolen ; and it appeared that Miss Elizabeth Bird was the 
sole tenant of the house, but that she and two other ladies lived in it in 
common, each of the three contributing an equal amount to the establish- 
ment, and that the articles stolen had been purchased by Miss Bird, but 
that, at the end of the year, they would be paid for by the three ladies 
when they divided the expenses of the establishment. 

W. H. Cooke^ for the prisoners, objected that neither of the counts of 
the indictment was proved, as the evidence showed that the house of Miss 
Bird was broken and the goods of the three ladies stolen. 

E. Yardky, for the prosecution. — I submit, that the goods having been 
purchased by Miss Bird, and credit having been given to her exclusively 
for them, they are properly described as her goods, although they were 
bought for the joint use of the three ladies, and eventually to be paid for 
by uem jointly ; but, even assuming the contrarjr, I submit that die first 
count is sufficiently proved, by showing that the prisoner broke and entered 
the house of Miss Bird in the night-time with intent to steal ^oods there, 
without proof that his intent was to steal the goods of the particular person 
which that count charges him with stealing, (a) 

•42^1 *CoLERiDGE, J., (having conferred with Parke, B.) — ^We think, 
-I that, to support the first count of this indictment, it is sufficient to 
prove that the prisoner broke and entered the house of Miss Bird in the 
ni^ht-time With intent to steal the goods there generally ; and that, by the 
c!vidence given in this case, the first count of the indictment is proved. 

Verdict — Guilty on the first coimt 

E. Yardleyj for the prosecution. 

W. H. Cooke^ for the prisoner. 

(a) See the case of Regina v. Lowes, ante, p. 6S. 
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GLOUCESTER ASSIZES. 

{Crown Side.) 

BEFORE MR. JUSTICE COLERIDGE. 



REGINA V. FRANCES SMITH. 

On the trial of an indictment for larceny as a servant, it appeared that the prisoner lived 
in the hoase of the prosecutor, and acted as the nurse to his sick daughter, the pri- 
soner having hoard and lodging and occasional presents for her senrices, but no 
wages. While the prisoner was so residing, the prosecutor's wife gave the prisoner 
money to pay a coal bill, which mcfbey the prisoner kept, and brought back a forged 
receipt to the coal bill i^-Held, that the prisoner was not the servant of the prosecutor, 
but that this was a larceny of the money. 

Larceny. — The prisoner was indicted, as the servant of Richard Boyce 
Osborne, for stealing a sovereign and a half-sovereign, the property of 
Richard Boyce Osborne, her master. 

It appeared that the prisoner lived in the house of the prosecutor, and 
acted as the nurse to his sick daughter, and that the prisoner had board 
and lodging in the house, but no wages, Mrs. Osborne, the wife of the 
prosecutor, occasionally making her presents of money as a reward for 
*her services. While the prisoner was so residing, Mrs. Osborne fA^A 
save her a sovereign and a half-sovereign to pay a coal bill, amount- *- 
mg to I/, bs. 6d. This the prisoner never paid, but kept the sovereign and 
the half-sovereign, and brought Mrs. Osborne the bill with a forged receipt 
on it, and gave her four shillings and sixpence as the change. 

With respect to the larceny, Francillony for the prosecution, cited Laven^ 
der^s casej 2 Greav. ed. of Russ. C. & M. 160 ; Regina v. Goode^ C. & 
Mar. 582 ; and Regina v. Seaman^ Id. 595. 

Coleridge, J. — ^I think that the prisoner was not a servant of the pro- 
secutor ; but that there is evidence of the larceny. 

Verdict — Guilty of the larceny. 

FrancUlonf for the prosecution. 



•CENTRAL CRIMINAL COURT. ['^ 



FEBRUARY SESSION. 1844. 

BEFORE m. JUSTICE COLERIDGE AMD MR. JUSTICE CRESSWELL. 



REGINA 0. THOMAS DUNNETT. 

In an indietmeot against the master of a merchant ship, on the stat 6 dc 6 Will. 4, c. 19, 
for wilfolly and wrongfully leaving a seaman behind before the termination of the 
voyage for which he was shipped, the allegation of ownership is a material allega- 
tion, and must be proved as laid ; and the only defence which the master can set op 
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is, the production of a certificate of the consul or other partj mentioned in the statute, 
or proof that it was impossible to obtain snch certificate. 

The first count of the indictmeDt in substance charged the defendant, 
that he, on the 8th October, 1843, in parts beyond the seas, at a place out 
of her majesty's dominions, to wit, at Bahia, in South America, was master 
of a certain merchant skip called the ^^ Sarah Charlotte," belonging to a 
certain subject of the United Kingdom of Great Britain and Ireland, that is 
to say, to one James Howard ; and that one Eklward Wilkinson and one 
Hiram Gibbs were persons belonging to the crew and on board the ship, 
duly engaged by the defendant to serve on a voyage, which was not then 
completed, from Guayaquill, in Colombia, to Vigo, in Spain, but not form- 
ing part of the original crew ; and that one Edward Porter, Esq., was her 
majesty's consul at Bahia ; and that the defendant, well knowing the pre* 
mises, at Bahia aforesaid, unlawfiMyy w^ully^ and wrongfidlyj did leave 
them behind on shore before the completion of their voyage^ on the plea that 
they were not in a conditioti to proceed on the voyage, he not having obtained 
a previous certyicate in writing of the said consul, or of any such function- 
ary, of their not being in such condition, there being time to obtain such 
*4261 ^^Hfi'^i against the statute,(a) &c. The count concluded with *an 
-' allegation that the defendant, on the 20th January, 1844, was foimd 

(a) The stau 5^6 Will. 4, c. 19, s. 40, after reciting that ''great mischiefs have 
arisen from masters of merchant ships leaving seamen ia foreign parts, who have been 
thus redaced to distress, and thereby tempted to become pirates, or otherwise miscon- 
doct themselves, and it is expedient to amend and enlarge the law in this !>ehalf^'* 
enacts, ** That, if any master of a ship laUm^ng to any tmbjtct of tkt Ihiitd Kingdom shall 
force on shore and leave behind, or shall otherwise wU/uUy and wrongfully kave befnnd, on 
thort or at ua, in any place in or out ofhi$ majesty' $ domimioHe, any pemn beUmging to hii ertWf 
before the return to or arrival of such ship in the United Kingdom, or before the com- 
pletion of the voyage or voyages for which such person shall have been engaged, 
whether snch person shall have formed part of the original crew or not, every person 
so offending shall be deemed gnilty of a misdemeanour, and shall suffer snch panish- 
ment, by fine or imprisonment, or both, as to the court before which he shall be con- 
victed shall seem meet,*' ice. 

The 41st sect of the same statute enacts, **That no snch master shall discharge anr 
individual person of his crew, whether British subject or foreigner, at any of his ma- 
jesty's colonies or plantations, without the previous sanction in writing of the governor, 
lieutenant-governor, secretary, or other officer appointed in that behalf by the govern- 
ment there, or, in the absence of all such authorities at or near to the port or place at 
which the ship shall be then lying, then of the chief officer of customs of such colony 
or plantation, resident at or near to snch port or place ; nor shall he discharge any such 
person at any other place abroad, withomi the like previim$ oanction in writing of hi$ ina- 
jetly*9 minieter, contul, or vice-consul, there, or, in the absence of any snch functionary, 
then of two respectable merchants resident there; all which said ftinctionaries respect- 
ively are hereby authorized and required, and all which said merchants are hereby 
authorized, in a summary way, to inquire into the grounds of any such proposed dis- 
charge, by examination on oath, and thereupon to grant or refuse such sanction, accord- 
ing to their discretion, having regard to the objects of this act." 

The 42d sect, enacts, "That no such master shall be at liberty to leave behind, at any 
place abroad, either on shore or at sea, any person of his crew as aforesaid, on the plea 
of such person not being in a condition to proceed on the voyage, or having deserted 
from the ship, or otherwise disappeared, unless n]x>n a previous certificate of one of 
such functionaries or merchants as aforesaid, if there be any such at all within a 
reasonable distance from the place where the ship shall then be, if there be time to pnh 
cure the same, certifying that such person is not in such condition, or has deserted or 
disappeared, and cannot be brought back ; and all such functionaries as aforesaid are 
hereby authorized and required, on the application of any such master, to inquire, by 
examination on oath, into the circumstances, and to give or refuse such certificate, 
according to the result of such examination." 

The 43d sect, enacts, " That, if any such master shall leave behind any one of his 
crew as aforesaid, contrary to this act, in any indictment or proceeding, the proof of 
his having obtained such sanction or certificate as aforesaid shall be upon him ; it being 
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in tlie jarifldictioii of tbe Central Criminal *Cooit. There were two r^^m 
other counts in the indictment, similar to tbe first, except that one l- 
charged the defendant only with leaving Wilkinson behind, and the otfaei 
only with leaving Gibbs behind at Bahia, &€. 

From the account of the transaction given by the witnesses for the prose- 
cution, it appeared that Wilkinson and Gibbs were shipped at Guayaquill, 
in South America, in June, 1843, in the Sarah Charlotte, belonging to Mr. 
Howard, of Harwich ; that they were bodi ill when the vessel put into 
Bahia on her voyage to Vigo, in Spain, in October, 1843, and went ashoie 
at Bahia, and saw the doctor, who said they were not sick enough to be 
left on shore and go to the hospital, as they wished ; they then went to 
the English consul, Mr. Porter, who said he could not do any thing for 
them without the doctor's certificate ; and the captain then said they might 
take his boat and fetch their things ashore, and keep out of the consul's 
sight till the ship had sailed. The next day they did so, and went to a 
boarding-house where the captain soit them some dollars by Captain Nunn, 
a passenger, and the ship sailed a day or two after. When they had been 
on shore some time the consul's clerk saw them, and the consul, after 
maintaining them for about a week, sent them to England in a vessel 
called the Mary. 

According to the account given by the witnesses tor the defence, the 
iacts were as follow, viz. : — That at Bahia Wilkinscm and Gibbs asked the 
captain's leave to go ashore to see the doctor or consul, as they did not 
wish to stay in the ship, not being able to do their duty ; that the captain 
*said he could not put them ashore till he had seen the consul ; that r« jqo 
they went ashore and came again, and asked for their clothes, and ^ 
the mate, believing (though mey did not say so) that diey had got their 
discharge, let them have them ; that they were very ill, and if they had 
not gone on shore at Bahia and got medical advice, one of them would 
have died ; that the consul refused to give them a certificate, and Captain 
Nunn, thinking it was a cruel refusal on his part, gave the men the dollars 
out of his own pocket to relieve them on shore, and did not pay them as 
the agent of the captain. 

The evidence to prove the allegation of the ownership of the vessel was 
that of the collector of customs of the port of Harwich, who said, " I have 
a certificate of the registry ; the name * James Howard' is written here; he 
is a ship-owner of the port of Harwich ; I did not see him write it ; I know 
the signature ; the declaration is signed by him ; I know Mr. Howard per- 
sonally ; he is a British subject ; he lives at Manninetree, near Harwich ; 
he is the proprietor of several ships oy my oflicial books ; I never saw him 
on board any of those ships.^ On his cross-examination he said, ^^I do 
not know where he was bom ; I know he is a British subject by the 
declaration which he made." On re-examination he said, '' He is a house- 
Iceeper ; the house has been pointed out to me that he lives in ; I never 
saw him in that house; I know him personally; I believe him to be an 
Englishman." 

Cbcsswell, J., who iXied the case, and Coleridge, J., who was present, 
were both of opinion, 1st, that the alle^tion of ownership was a material 
allegation, and must be proved as laid ; 2dly, that the 41st and 42d 

the intention hereof, that, except in the case ofentering into his majesty's naval senrice, 
no person of the crew shall be discharged, either with or withoot his consent, in aav 
place fthroad where such functionary can be found, nnhMS he shall have given snoh 
sanction thereto." 

VOL. I 32 
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sections of the statute did not create separate offences, bat that they shoola 
be taken together, and were intended to show that certain conduct on the 
part of the seaman will not excuse the captain unless he produces the 
required certificate ; and, therefore, 3dly, that, on this indictment, which] 
•4291 ^'^^''S^^ **^ defendant with wrongfully and wilfully leaving behind 
J him two persons belonging to his crew, the only answer he could 
give would be either to prove the certificate or show the impossibility of 
obtaining it; and not having done either of those things, if the juiy 
believed the evidence, he must be found guilty. 

Verdict — Guilty. Sentence, fined 5/. 

Shepherd and Adolphus^ for the prosecution. 

Chrkson and BaUantinej for the defendant. 



MARCH SESSION, 1844. 

BEFORE LORD ABQfGER, C. B., AND MR. JUSTICE WILLIAMS. 



REGINA V. MCGREGOR and LAMBERT. 

If the crew, or part of the erew, of a ship eombine together to resist the captain, espe- 
eiaUy if the object be to deprive him of his command, it will amooDt to " makisg a 
revolt," within the meaning of the staL II & 12 Will. 3, c. 7, s. 9 ; and it would be no 
answer to show that there were grievances, which, by their resistance, the men sought 
to redress. 

The first count of the indictment stated, that, on the 1st of October, 
1843, on the high seas, within the jurisdiction of the Admiralty of Eng- 
land, and within the jurisdiction of the Central Criminal Court, William 
M'Gregor, late of the parish of St. George-in-the-EIast, in the county of 
Middlesex, mariner, and Charles Lambert, of the same parish, &£., mari- 
ner, were mariners, and each of them was a mariner in and on board of 
and belonging to a certain ship called the " Esther," of which said ship 
one Richard Lucas Williams was, on the day and year aforesaid, upon 
the high seas and within the jurisdiction aforesaid, the master and com- 
mander ; and, further, that the said W. McGregor and the said C. Lam- 
bert, being such mariners as aforesaid, and each of them being such mari- 
*4301 °^^ ^^ ^aforesaid, did, on the day and year aforesaid, with force 
^ and arms, upon the hig^ seas aforesaid, within the jurisdiction of 
the Admiralty of England, and within the jurisdiction of the Central 
Criminal Court, piraiically and feloniously make a revolt in the said ship^ 
the said R. L. Williams then and there being in and on board thereof, 
against the form of the statute, &,c.(a) 

The second count charged, that the prisoners did ^* piratically and felo- 
niously endeavour to make a revolt in the said ship," &c. 

From the evidence it appeared that the prisoners were seamen on board 
the brig " Esther," trading to the South Seas upon a whaline voyage, and 
had signed the ship's articles. Great complaints were made by the sailors, 
in the course of the voyage, about the provisions, and also about the great 

(a) The stat. referred to is 1 1 ft 12 Will. 3, c 7, by the 0th sect of which it is enacted, 
(inter alia,) that, "if any person shall lay violent hands on his cotninander, whereby to 
hinder him from fighting in defence of his ship and goods comroiUed to his trust, or 
shall confine his master, or makt^ or endeavour to maktt a revolt in the ship, he shall be 
adjudged, deemed, and taken to be a pirate, felon, and robber,'* ftc 
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beat of tbe forecastle, where the men had to sleep, which, on account of 
the fire for cooking, &c., being close to it, was insupuortable in the warm 
latitudes. On the 30di of September, McGregor refused to go on duty. 
He remained off duty until the following day, when he was again desired 
to work, and again refused, using, at dinerent times, violent and threaten- 
ing language. The. captain, in consequence, ordered the crew to put 
M'Gregor in irons, but instead of obeying him, they walked away forward. 
The prisoner Lambert had that same morning refused to go to his duty, 
and he and a man named Griggs went towards the captain, who, with the 
assistance of his officers, was endeavouring to put McGregor in irons. 
Violent language was used by both, and threats uttered against the captain, 
to induce him to alter his determination, and *Grigss rushed to a r^^Q^ 
boat where long lances or spears used in the whale-fishery were •■ 
kept, with the evident intention of seizing one of them, and releasing 
McGregor by force. A gun was handed to the captain by the steward, 
and the captain shot Griggs as he was in the act of laying hold of the lance 
or spear, and killed him on the spot. The crew then returned to their 
duty. The vessel put in at Rio Janeiro, and the two prisoners, McGregor 
and Lambert, were sent firom that place by another vessel to England to 
be tried. 

Lord Abinger, C. B., (in summing up,) said — ^llie prisoners are charged 
with an act of piracy, either by exciting a revolt, or endeavouring to do 
so. The act of Parhament contains these words, " make or endeavour to 
make a revolt," and you will have to say, whefher the prisoners are 
brought within the meaning of those words. The stat., which is the 
11 & 12 Will. 3, c. 7, s. 9, enacts, that, if any person shall lay violent 
hands on his commander, &c., or make or endeavour to make a revolt in 
tbe ship, he shall be deemed a pirate and a robber. This particular 
oflence was not piracy at common law. Piracy at common law involved 
a charge of robbery ; but this act of Parliament, perhaps the better to 
preserve order and discipline on board a ship, makes it piracy to create a 
revolt, or to endeavour to excite a revolt. By revolt I understand some- 
thing like rebellion or resistance to lawful authority. Persons who rebel 
'against and resist the constituted authorities, if they are subjects, are said 
to be in a state of revolt ; and if the crew of a ship combine together to 
resist the captain, especially if the object be to deprive him of his author- 
ity altogether, it will, in my opinion, amount to making a revolt. I think, 
upon the construction of this act of Parliament, that the resistance of one 
{>erson to the authority of the captain would not be a revolt. Revolt 
means something more than the disobedience of one man. *You r*^oo 
will say, whether the conduct of the crew, or some part of it, ■- 
amounted, at any time, to a revolt, or, if not, whether these men by their 
conduct endeavoured to stir up a revolt. I think it would be straining 
the evidence rather too far to say, that the conduct of these men amounted 
to a revolt; and the charge of making a revolt, if my construction of the 
act is correct, will Ml to ihe ground, and the question will be upon the 
evidence, whether, by their conduct, they endeavoured to excite a revolt. 
The question of whether the ship was properly fitted up and found is not 
material, for it has been decided in a case m this court, that, although 
there be real grievances to redress, yet it is not an answer to a charge of 
attempting to make a revolt.(a) If Griggs and these two men were 

{a) Rex V. Hastings and Meharg, I M. C. C. R. 82. In that case ihe prisoners were 
charged, by the first eoaot of the indietment, with betraying their trust and turning 
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*4^^1 ^united in some common design to prevent the captain firom put« 
-■ ting M'Gregor in irons, which) on the evidence, he had sufficient 
justification in doing, and calling upon others of the crew to assist them 
in resisting the captain's authority ; if you think such was their intention, 
then I own I think that it was an attempt to excite a revolt The question 
is, whether or not you think an actual revolt was made ; or, if you do not 
think that an actual revolt was made, then you will say whether an attempt 
to excite a revolt was or vras not made. 

Verdict — McGregor guilty, sentenced to a year's imprisonment; 
and Lambert not guilty. 
Clarkson and BallanHne^ for the prosecution. 

pirates, and with confederating, piratically and feloniously, to run away with the ship • 
by the second coant, with piratically ana feloniously attempting to corrapt other per- 
sons of the crew so to steal and run away with the ship ; by the third count, with 
piratically and feloniously inciting a revolt in the ship, the master being on board; 
and by the fourth count, with endeavouring to make such revolt It appeared clearly 
that there was a revolt in the ship, and that the prisoners participated, refusing to obey 
orders, and being guilty of many acts of insabordination and violence. The connsel 
for the prisoners endeavoured to show that the prisoners and their adherents had in 
view a redress of supposed grievances, and not the intention of assuming the c€mb« 
mand for the purpose of carrying od^ the ship ; and though there was some evidence 
that the prisoners had an ulterior object besides that of redressing ill-usage, of which 
it appeared they had complained, yet their acquittal on the first two conuts led to the 
conclusion that the jury did not impute to them any other real intention than that of 
redressing their supposed grievances. The point submitted to the judges was, that, in 
order to satisfy the intent x)f the statute and the words of the indictment, "piratically 
and feloniously revolted," the object of the revolt must have been to take possession 
oi, or run away with, the ship, or to enable the prisoners to commit some act of piracy, 
and not merely to resist the captain's authority, in order to force him to redress alleged 
grievances; but the judges present were unanimously of opinion that making w eoika* 
vouring to make a revolt, with a view to procure a redress of what the prisoners 
thought grievances, and without any intent to run away with the ship, or to commit any 
act of piracy, was an offence within the U dt 18 Will. 3, c 7, a. 9, and that the convi^ 
tion was therefore right See RusseU on Crimes, Greaves' ed., vot 1, pp. 97 and 98. 
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BEFOBE BAEOK CCBNEV, MR. JP8TICE WILLIAMS, AMD MB. JT7SnCE KAQLE. 



REGINA V. BARBER, FLETCHER, and DOREY. 

• 

On an indictment against accessaries before the fact to the forgery of an administrar 
tion bond on administration granted of the effects of J. 8.: — Held, 1st, that a session* 
clerk from Scotland had no right to look at a kirk session book to learn the writing 
of a clergyman to enable him to swear to the writing of a certificate found, on the 
death of J. 8., among his papers. 

9dly, That such book was not evidence itself, and, not being so, could not be looked at 
for any purpose whatever: 

3dly, That the certificate in question, which was a certificate purporting to hare been 
given by the minister and elders to J. 8. on leaving the kirk, would not be evidence, 
even if the minister's writing were proved : 

4thly, That the proof that the certificate was found among papers endorsed on the out- 
side in J. 8.'s handwriting, which papers were delivered, aAer his death, by a servant 
to the master, who produced them at the trial, was no proof that the certificate had 
been in J. 8.'s possession, the servant not being called as a witness ; that the endorse* 
ment only showed that that one paper had been in Stewart's preitnct, and the state- 
ment in his writing was not evidence. 

In cross-examining the master of J. 8., the prisoner's counsel asked whether he did ntii 
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put Uie ftge (sizty-flTC) on the tombi^tone from the best information he coold get j 
and he said he pot it there in consequence of what J. 8. told him. 

The counsel for the prosecotion asked what it was that J. 8. told him ; — Held, that this 
qoestion could not be put. 

It was objeeted, that the stat. 92 A S8 Car. 3* c 10, requiring the bond to be given by 
the party to whom admiwitirmiwn irat grmnttd, and not by the party that was tntiiltd tc 
adminittrathnf no forgery Was made out; but the bond was a good bond within the 
statute, having been given by the partyto whom, in fact, administration was granted:— 
HM, that this was not a good objection. 

Where the counsel for several prisoners cannot agree as to the order in which they 
are to address the jory, the court will call upon them, not in the order of their senior- 
ity, bat in the order in which the names of the prisoners stand in the indictment 
But where the coansel for one prisoner has witnesses to fact to examine, the counsel 
for another cannot be allowed to postpone his address to the jury until aAer those 
witnesses have been examiDed. 

The first count of the indietment diarged the three prisoners with felo- 
niously inciting one Sasannah Richards (afterwards deceased) to forge a 
certain administration bond, with intent to defraud the Archbisdiop of Can* 
terburj. llie second count stated the intent to be to defraud the Right 
Honourable Chwles Sfaaw Lefevre and others, Commissioners for the Reduc* 
tion «f the National Debt. The third count stated the intent to be to de- 
fraud the Governor and Company of the Bank of England. 

The evidence, so far as it is material for the understanding of the points 
decided, was as follows : — A clerk irom *tfae Prerogatiire Oniee in r^^Qs 
Doctor's Comnons produced a warrant for taking the act of admi- *- 
nistration granted to Elizabeth Stewart, the bond that was executed on 
that occasion, and an affidavit annexed to certain certificates of baptism. 
A clerk from the Stamp-Office produced another affidavit, and Dr. Robert- 
son was then caRed, and he said, *^ I am a surrogate of the Prerogative 
Court ; the parties, ptnporting to be the persons named in these docu- 
ments, were sworn m my presence ; my signature is to this affidavit of 
Elizabeth Stewart and Thomas Griffin, dated 2Gth August, 1840. This 
affidavit, dated 31st July, 1840, was sworn before me, purporting to be 
the affidavit of Elizabeth Stewart, — ^here is the warrant of the amount of 
property sworn to, which the affidavit of the 31st July refers to, — ^the war- 
rant is dated the same day the jurat is signed by me ; I administered the 
oath to the person who swore that affidavit ; this warrant is signed by me, 
it is dated the 31st July. The affidavits are not explained to the parties 
in my presence ; the parties depose before me that tne names subscribed 
to the affidavit are their names and handwriting, and that they believe the 
contents to be true* 

A clerk fitim Doctors' Commons stated that he was the attesting witness 
to the administration bond, and saw a female, purporting to be Elizabeth 
Stewart, and the sureties sign it on the Slst of July, 1840, but was not 
acquainted with the persons of either. 

Mr. Beetharo, a clerk in the Bank of England, said, '^ I produce the 
stock ledger of the bank for the 51/. per cent, long annuities. I have an 
entiy of one in the name of John Stewart, of Great Marlow. This is an 
examined copv of the book ; this stock was transferred to the Commis- 
sioners for the Reduction of the National Debt on the 11th of Octobei, 1836.'^ 

Another bank clerk produced the book in which the unclaimed dividends 
are entered ; 61/. was entered on the credit side to John Stewart, of Great 
Mariow ; in another *bank book he was described as John Stewart, r«49g 
of OreAt Mariow, Bucks, gardener. It appeared that no dividends ■• 
kad been received since April, 1826, and that the stock had been tran» 
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ferred from the Commissioners for the Reduction of the National Debt on 
the 20th of October, 1840, to ^^ Elizabeth Stewart, of Southampton-terrace, 
Southampton-street, Camberwell." 

It appeared, further, that John Stewart, who was a Scotchman, lived as 
gardener with Mr. Strode, at Court Grarden, Great Marlow, and died there 
in 1827. Mr. Strode was absent from home on the day of his death, and, 
on his return, one of the servants gave him a tin case containing papers, 
some of which were endorsed in Stewart's handwriting, ^^ My own ptioatt 
affairs^ These papers were produced by Mr. Strode, but the servant, 
who gave them to him, was not called as a witness to show where he ob- 
tained them. Among them was a paper purporting to be a certi6cate of 
the minister and elders of the Kirk Session at Canongate, in Edinburgh; 
and alleged to have been given to Stewart by them. 

To prove this certificate, a witness, named Hunter, was called ; he ^d, 
^^ I am the Session-clerk of Canongate ; I think I am acquainted with the 
handwriting of William Lothian, me minister — ^he is dead. I have here 
the handwriting of Archibald Aitkin, one of the elders ; I know his hand" 
writing from this book, but not individually — he is also dead, and has been 
dead thirty or forty years. I do not know the handwriting of Alexander 
Crichton, he was an elder — he is dead. I did not know Mr. Lothian ; he 
has been dead more than fifty years. There were no books kept by him 
the public books in which his signature appears have come into my hands 
I have not become acquainted with his handwriting by seeing those books 
/ have not had occasion to refer to them^ and to act upon his signature ; this 
book is the minutes of the Kirk Session of Canongate, and is kept for the 
purpose of minuting the transactions of that body ; I have never referred 
mA'X'TK ^ them *that length of time back ; I have looked over it since this 
-■ business ; it is the course of business for the minister to sign these 
minutes ; I have the minutes during the time this gentleman was minister ; 
I have not, by looking at those minutes, acquired such a knowledge of his 
handwriting as to be able to form an opinion whether it is his signature.'' 
He was then asked this question : ^' I want to know, whether, looking at 
the minutes, and looking at that gentleman's handwriting, you can form any 
opinion whether that is his handwriting?" His reply was, ^^My opinion 
is J that it is. I have been able to form an opinion from that source." He 
was further asked, ^^Is it usual for the ministers and elders of the kirk 
session, when a person leaves a congregation, to give any certificate, so as 
to enable him to be admitted into any other congregation ?" He answered, 
^^ If they ask for it, it is given — it is usual ; if they apply to be received 
into another congregation, it is usual to require a certificate from the con- 
gregation they have left." 

It vras then proposed, on the part of the prosecution, to read the certi- 
ficate. 

This was objected to, on the part of the counsel for the respective pri- 
soners, on four grounds. 1st, that the handvrriting had not been proved, 
as the witness from Scotland had no right to look at the kirk session book, 
in order to become acquainted w4th the handwriting of the minister, so as 
to enable him to swear to his belief of that handwriting; 2dly, that the 
kirk session book was not evidence itself, and, not being so, could not be 
looked at for any purpose whatever ; 3dly, that the certificate itself could 
not be evidence, even if the minister's handwriting had been proved ; 
4thly, that, as the servant who delivered the papers to Mr. Strode was not 
called as a witness, there was no proof that Uie certificate had ever been 
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m Stewart's possession at all ; and, with respect to the endorsement in 
Stewart's handwriting on the paper produced, that endorsement was not 
evidence in itself ; and the fact of ^Stewart's writing being upon that r«jQo 
paper only showed that that particular paper had oeen once m his ^ 
presence. 

The Judges were all of opinion that the certificate was not receivable 
m evidence, and it was not read. 

Mr. Strode having stated that he caused a stone to be erected to the 
memory of Stewart, was asked, in cross-examination by Greavesj for the 
prisoner Fletcher, whether he had not put the age of Stewart (sixty-five) on 
the tombstone from the best information which he could obtain, and his 
reply was, that he put it there in consequence of what Stewart had told 
him. 

Sir F» PoUockj attorney-general, asked what Stewart had told him. 

Greaves objected, that, as he only inquired into the witness's reason for 
doing a certain act, and had not asked what the conversation was, or what 
was said, it was not competent to the attorney-general to put such a 
question. 

The Judges held that the question could not be put. 

The case for the prosecution having closed, 

GreaveSf for the prisoner Fletcher, said that he should claim his rig^t, 
on behalf of Fletcher, to address the jury after Mr. WU/dnSy who was 
counsel for Barber, had addressed the jury on his behalf. 

Wil/dns submitted, that, as Mr. Greaves was his senior at the bar, he 
oudit to make his address to the jury first. 

GuRNEY, B., (Williams, J., and Maule, J., being present,) said — The 
rule is this— if the counsel cannot agree among themselves on the course 
to be adopted, it is for *the court to call upon the counsel for the jmAog 
prisoners to address the jury in the order in which the prisoners are ■- 
named in the indictment. 

WU/dns requested that his lordship would consult the other judges on 
the subject, as the present ruling, he submitted, was contrary to the usual 
practice. 

GuRNEY, B. — We are all of us agreed upon the subject. 

WiUdns then addressed the jury on behalf of Barber, whose name stood 
first in the indictment ; and having expressed an intention to call wit- 
nesses, 

(heaves submitted that he ought to be at liberty to postpone his address 
to the jury until after those witnesses had been examined. He cited Beak 
v.MouUj ante, p. 1, and others. 

The Judges were of opinion that he was not entitled to adopt that course, 
and both Greaves and E. James severally addressed the jury on behalf of 
Fletcher and Dorey, before WWcins called his witnesses for Barber. 

When his lordship was about to sum up the case to the jury, 

GreaveSj for the prisoner Fletcher, referred to the stat. 22 & 23 Car. 2, 
c. 10. — That statute provides, that, on administration being granted, the 
bond shall be taken of the person to whom the administration is to be 
granted; and, in point of fact, it was so taken in this case ; and, though in 
a wrong name, yet it was a bond taken in pursuance of the statute, and, 
being within the statute, it cannot be treated as a foreery. If the Arch- 
bishop had ^brought an action on the bond, it would have been rmxAQ 
impossible for the person who gave it to avoid it, for she would be ^ 
estopped by her execution of it from denying her name. It is a novel 
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case. There w no case of a bond given under similar reqtnremeiits in any 
act of Parliament. I submit that this point is worthy of con8idenition.(a) 

Clarkson^ for the prosecution. — R. v. Bigaud{b) is the case of the forgay 
of an administration bond. 

Greaves. — If a person who does not go to the Prerogative office at all 
makes out a bond as if he had been there, that will be a forgery; but if the 
person to whom the administration is in fact granted {pves the bond, though 
m a false name, it cannot be a forgery, for all the requirements of the statute 
have been complied with. 

GuRNEY, B., (after consulting with Williams, J., and Madle, J.,) said 
— I really cannot see any force in this objection. The act requires Oiat a 
bond should be given. The indictment alleges that a person in the name 
of Elizabeth Stewart, that not being her name at all, executed a bond as 
if she were really Elixabeth Stewart, and that is the forgery of a bond. 

Gu&NEY, B., m summing up, (inter alia,) said, — The substance of the 
*4411 ^^^^ ^ ^^ indictment is, that one *Gfeora[iana Richards forged an 
^ admmistration bond ; and the intent is laid, in diflferent counts, to 
be to defraud the Archbishop of Canterbur}*, the Commissioners for the 
Reduction of the National Debt, and the Grovernor and Company of the 
Bank of England, from whose clerks the money was eventually obtained. 
The indictment further alleges, that the three prisoners were accessaries 
before the fact to the forgery of the bond ; that is, that they, in some way 
or other, assisted in the transaction ; that they have done acts to further 
the commission of the for^ry. The letters of administration were granted 
to Elizabeth Stewart, as sister and administratrix of her brother. This is 
the general nature of the case ; and you will pay attention to the different 
acts done by the difierent prisoners, and form your judgment whether those 
acts do or do not inculpate them within the terms of the indictment. The 
date of the bond is the 31st of July, 1840. You will keep that date before 
your minds, for the prisoners are charged as accessaries before the fact to 
the forgeiy, and you must find some guilty part taken by the prisoners at 
the bar before the bond was executed ; that is, before that day, the 31st 
July, 1840. His lordship recapitulated the evidence, and the jury found 

Fletcher and Dorey guilty, and Baiber, not guilty. 

Sir F. Pollock^ A. G., Clarlwm^ Bodkin^ and Sir /. Aiyfey, for the 
crown. 

WiVdm and Parry j for the prisoner Barber. 

Oreaoes and BallinHnej for the prisoner Fletcher. 

£. James J for the prisoner Dorey. 

(a) The words of the statate are, <*That all ordinaries, as well (he Jadges of the Pre- 
rogative Courts of Caoterbary and York for the time being, as all other ordinaries and 
ecclesiastical judges, and every of them, having power to commit administration of the 
goods of persons dying intestate, shall and may, upon their respective granting and 
committing of administration of the goods of persons dying intestate aAer the 1st day 
of June, 1671, ofthi retpeetive penon or penotu to whom any adminuiratioH it to b» emumU^ 
U»kt MjjkinU brndt, wUh two or man abU turditB, respect being had to the rikvf of thf 
estate, in the name of the ordinary* with the condition in form and maarer loliom 
mg," dec. 

(6) O. B., Feb. IS, 1SS6. 
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REGINA V. BARBER, FLETCHER, and Others. 

Three persons were jointly charged with procuring certain other persons to utter a 
forged will. The only evidence for the prosecution was of teparate acts, at separate 
times and places, done by each of the persons charged as accessaries. At the end 
of that evidence one of them pleaded guilty :-—//e/(/, that the other two might, notwith- 
standing, be convicted. 

The first couiit of the indictment charged all the prisoners with felo- 
niously inciting a certain evil-disposed person, unknown, to forge a certain 
will, with intent to defraud one Ann Slack. The second count charged 
Barber and Lydia Saunders with uttering the will, knowing it to be forged, 
and Mrs. Dorey, Fletcher, and William Saunders, with being accessaries 
before the fact 

The evidence for the prosecution did not show any joint act done by the 
accessaries, but only separate and independent acts done at separate and 
distinct times and places. After all the evidence on the part of the prose- 
cution had been given, Mrs. Dorey pleaded guilty. Upon this, 

GreaveSy for the prisoner Fletcher, contended that the other persons 
charged also as accessaries were entitled to an acquittal ; that every act 
which made a party an accessaiy constituted a felony, and it should be 
charged accordingly, and here the indictment having charged a joint pro- 
curing, and there being no evidence of any joint procuring, only one could 
be convicted. He referred to Regina v. Jnassing/iamy 1 Al. C. C. R. 257, 
as precisely in point in principle. 

Williams, J., was of opinion, that the objection was not a good objec* 
tion in point of law ; and the jury found 

Barber, Fletcher, Lydia Saunders, and Amelia Dorey, guilty ; and 
William Saunders, not guilty.(a) 

•Erfe, Clarksoriy Bodkin^ and Sir John Bayley^ for the Crown. ['443 

Wilkins and Parry y for Barber. 

Stone and Phmn, for Lydia and William Saunders. 

Greaves and Ballantiney for Fletcher. 

E, JameSy for Amelia Dorey. 

(a) Fletcher and Barber were sentenced to be transported for life ; Mrs. Saunders and 
Mrs. Dorey, to be imprisoned for two years; and William Saunders was arraigned on 
another indictment, which charged him with feloniously inciting a certain evil-disposed 
person to forge a certain testamentary writing, purporting to be the last will of Mary 
HuDU To this he pleaded guilty, and was sentenced to be transported for seven years. 



•PROMOTIONS. [^444 

In the Vacation after Hilary Term, 1843, JV. R. Clarke^ Esq., and J. B. 
ByleSy Esq., were called to the degree of the coif. 

In Easter Term, 1843, Mr. Serjeant Wratigham received a Patent of 
Precedency. 

In the same term. Sir G. Letmrij Knight, the Hon. J. C. Talbot^ 
S. Martin J Esq., /. !a. Roebuck^ Esq., and W, H. Watson^ E«q.. were 
appointed her majesty's counsel learned in the law. 

In the same term, T/iomas Pemberton Leigh^ Esq., was appointed chan- 

Vol. I. 33 y2 ' 
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cellor to the Prince of Wales, and the Hon. /. C Talbot, attorney-general 
to the Prince of Wales. 

In the Vacation after Michaelmas Term, 1843, John BjomiUy, ^^m ^^^^ 
appointed one of her majesty's counsel learned in the law. 

In Easter Term, 1844, Sir F» Pollock, Knight, was appointed Lord Chie^ 
Baron of the Court of Exchequer, vice Lord Abingeb., deceased. 

In the same term, Sir W. W. Follett, Knight, was appointed attorney 
general, vice Sir F, Pollock ; and F. Thesiger, Esq., was appointed sofi 
citor-general, vice Sir W. W. FoUett, 



•445] OXFORD SUMMER CIRCUIT, 1844. 

BEFORE LORD CHIEF JUSTICE TINDAL AND MR. SERJEANT ATCHERLEY. 



ABINGDON ASSIZES. 

{CivU Side.) 

BEFORE LORD CHIEF JUSTICE TINDAL. 



STROUD and Others, Executrix and Executors of JOHN STROUD, v 
DANDRIDGE, Administrator of WILLIAM BESLEY. 

On a plea of pUne admimstramt, it was proved, on the part of the plaintiffs, that at the 
time of the death of the intestate, there were crops on his farm, but that there had 
been an auction on the premises about a month before, at which these crops were 
put up for sale : — Held^ that, as the crops remained on the premises at the time of the 
death of the intestate, it lay on the defendant, as administrator, to show that these 
crops had not come to his hands. 

On a plea of pUne aHnii>ii8travit, it appeared that the intestate, six months before his 
death, had assigned all his effects to trustees for the benefit of such of his creditors 
as should execute the deed of assignment The deed was executed by himself and 
the trustees, but not by any other creditor: — Held, that the administrator might give 
in evidence advertisements published soon aAer the execution of the deed, stating 
where the deed lay for execution by the creditors, and calling a meeting of creditors 
as to the sale of the eflfects, and also a resolution of that meeting, that the effects 
should be sold, as this evidence went to show that the deed was acted upon, and was 
a bona fide and not a fraudulent deed. 

Debt on a bond for jC200, given by the defendant's intestate to the 
plaintifPs testator, dated the 9th of August, 1816. Pleas — 1st, non est 
factum ; 2d, plene administravit. 

The execution of the bond was proved ; and, with a view of showing 
assets of the intestate in the hands of the defendant, it was proved by Mr, 
George Besley, that the intestate, who had been a farmer, died on the 12th 
of August, 1834, and that the crops on his premises at the time of his 
•4461 ^^^^^ ^^^ worth about J£400. But this witness also •stated, that 
-I there had been a sale by auction at the intestate's premises in July, 
1834, at which the crops had been ptit up for sale. 
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Godson^ for the defendant. — I submit, that upon this evidence it appears 
that whatever crops were on the premises had been sold. 

TiNDAL, C. J. — For aught that appears, every thing might have been 
bought in. It is in proof that the intestate had a farm, on which, at the 
time of his death, were crops to the amount of several hundred pounds ; 
the administrator had the right to all he died possessed of. 

Godson. — Does your lordship thmk that this throws on the defendant 
the burden of proof of what the deceased really died possessed of .^ 

TiNDAL, C. J. — I think it does. 

It was opened by Godson^ for the defendant, that the intestate had, on 
the 21st of February, in the year 1834, executed a deed of assignment, 
by which he assigned the whole of his property to Mr. John Robey and 
Mr. James Cowdery, for the benefit of his creditors ; and that Mr. Robey 
and Mr. Cowdery, by an advertisement in the Berkshire newspapers, con- 
vened a meeting of thQ creditors of the intestate, who, on the 3d of April, 
1834, came to a resolution to sell the stock and crops by auction, upon 
which the trustees directed the sale of the stock in April, 1843, and the 
sale of the crops in July, 1843, and the proceeds of these two sales had 
been accountea for by the auctioneers to the trustees, the defendant never 
having received a shilling, he being a creditor, who, by the advice of 
counsel, had taken out administration, in order that there might be a per- 
sonal representative of the intestate, to appear as a party to some Chan- 
cery proceedings respecting some other property of the intestate. 

•The deed of assignment was put in and read. It was dated the vmAAfi 
21st of February, 1834, and purported to be made between the ^ 
mtestate of the first part, Messrs. Robey and Cowdery fthe trustees for the 
benefit of creditors) of the second part, and the several persons, creditors 
of the intestate, who should execute it, of the third part. It was executed 
on the day of the date by the intestate and by the trustees, but not at any 
time by any other creditor. By this deed the intestate conveyed " all and 
singular" his "farming stock, crops," &c., "and effects whatsoever," to 
the trustees, upon trust, to sell them at such time or times as a majori^, in 
number and value, of the creditors, at a meeting to be called with seven 
days' notice, should direct, and divide the proceeds among those creditors 
who should execute this deed. 

It was proposed, on the part of the defendant, to give in evidence an 
advertisement in the Reading Mercury of the 3(1 of March, 1834, which 
stated, that this deed had been executed by the intestate, and that it lay for 
the creditors to execute at the office of Mr. Frankum, at Abingdon. Also 
an advertisement in the Berkshire Chronicle of the 29th of March, 1834, 
signed, " By order of the trustees, Thomas Frankum, their solicitor," 
giving notice of a meeting of the creditors of the intestate on the 3d of 
April, 1834, to assent to, or dissent from, the trustees proceeding to an 
immediate sale of the effects. Also a resolution entered into at the meet- 
ing of creditors on the 3d of April, 1834, directing the trustees to sell the 
stock and crops. It was proved by Mr. Frankum that he caused the 
advertisements to be published, and did so by order of the trustees; and 
he also proved the resolutions of the meeting of the creditors to which he 
was the attesting witness. 

Whateleyy for the plaintiffs. — I submit, that these advertisements and the 
resolution of the creditors are not receivable in evidence against the plain- 
tiffs, as they are no •parties to the publication of the advertisements, r»..Q 
and were not present at the meeting of creditors. ^ 
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TiNDAL, C. J. — I think that the whole of this evidence is receivable, as 
showing that the deed was acted upon within a reasonable time after it was 
made. It is a deed executed by the debtor and by the trustees, and by no 
other creditor, and, being thus circumstanced, you might contend that it 
was a deed that was never acted upon, and that it was a fraudulent deed 
merely made to prevent the property from being taken in execution. On 
the other hand, this evidence is given to ^ow that the deed was acted 
upon soon afrer its execution. 

The advertisements, and the resolutions entered into at the meeting of 
the creditors, were read in evidence. 

It was proved by Mr. Belcher, that he and his partner, who were auction- 
eers, sold the farmmg stock and crops of the intestate by auction, by order 
of Mr. Robey and Mr. Cowdery, the former in April, 1834, the latter in 
July, 1834 ; and that he and his partner had accounted with Mr. Robey 
and Mr. Cowdery for the proceeds of those sales, amounting to 544/. 45. 
2(/., but that no money whatever had been either accounted for or paid to 
the defendant either by him or his partner. 

TiNDAL, C. J., (to the jury.) — As far as the intestate was concerned, he 
had divested himself of this property, and the defendant by this evidence 
has made out his second plea. 

Verdict for the plaintiffs on the first issue, and for the defendant on 
the second issue. 

Whateley and Keating^ for the plaintiffs. 

Godson and CarringtoUj for the defendant. 



•449] •GREEN and COX, Assignees of RICHARD PUSEY, a Bank- 

nipt, V. BRADFIELD. 

A., a trader, on the 2d of Octt>ber, gave B., one of his creditors, an order for money 
drawn by a board of guardians of the poor on their treasurer, payable to A., bui not 
to bearer or order. On the 4th of October A. committed an act of bankruptcy, of 
which B. had notice on the 5th. On the 0th, the treasurer of the nnion paid B. the 
amount of the order. A fiat of bankruptcy issued against A. on the 22d of Novem- 
ber : — Held, that A.'s assignees could not recover the amount of the order in an action 
for money had and received by B., as this was a ** transaction" protected by the stat. 
2 & 3 Vict c. 29, s. I, and that the " transaction" was, so far as the bankrupt was 
concerned, complete on the 2d of October. 

To determine whether a fraudulent preference has been given by a bankrupt to one of 
his creditors by a payment, it will be for the jury to say whether the payment was 
voluntary, and without any pressure by the creditor, and was made when the debtor 
knew that he must be a bankrupt, and in contemplation of bankruptcy. 

in order to constitute ** pressure," it is not necessary that legal proceedings should have 
been resorted to, for, if the pressure was such that it overweighed the bankrupt's own 
inclination, and induced him to pay against his will, that would be snfiicient pressure 
within the meaning of the bankrupt laws. 

Prom a person being in embarrassed circumstances, it does not necessarily follow that 
he contemplates bankruptcy, as he may hope that his affairs may rally and come 
round. 

Assumpsit for money had and received by the defendant to the use ol 
the plaintifls as assignees, and on an account stated with the plaintifis as 
assignees. — Plea, turn assumpsit. 

It was opened by Godson, for the plaintifls, that in the month of Sep- 
tember, 1843, the bankrupt, who was a baker, was indebted to Mr. Cox, 
one of the plaintifls, in a sum of ^£75, for which Mr. Cox pressed for pay- 
ment ; and on several occasions in that month the bankrupt promised to 
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Eay Mr. Cox as soon as he was paid a sum of money which he stated to 
e due to him from the Abingdon Union ; and the bankrupt, having after- 
wards obtained an order of the board of guardians of the poor of the 
Abingdon Union on their treasurer for a sum of 19/. 0^. 2^(/., which order 
was payable to the bankrupt only, and not to order or bearer, the bankrupt 
gave it to his brother on the 2a of October, 1843, together with jBll in 
cash, desiring him to pay it to the defendant, (who was also a creditor of 
the bankrupt,) which the bankrupt's brother accordingly did on the evening 
of the 2d of October ; and about an hour after that the bankrupt consulted 
a friend as to making a composition with his creditors, he being then in- 
solvent. On the 4th of October the bankrupt committed an act of bank- 
ruptcy, of which the defendant had notice on the 5th ; and the treasurer 
of the Abingdon Union being Mr. Knapp, who was *a banker with r^^c^ 
whom the defendant kept an account, the defendant, on the 9th of *- 
October, took the order for the 19/. Os, 2^rf. to him, and he then trans- 
ferred the amount from the account of the bankrupt to the account of the 
defendant on the mere presentment of the order ; and on the 22d of Novem- 
ber a fiat of bankruptcy issued against die bankrupt, under which the plain- 
tiffs were appointed assignees. 

TiNDAL, C. J. — The £1 1 and the order came to the defendant's hands 
before the fiat, and the late act of Parliament (a) cures all up to the fiat, 
unless it was a frauduleift preference. 

^Godson, — I submit, as to the sum of 19/. Os, 2Ji/., that, as the r#4^p>i 
order was not transferable, and was not a negotiable instrument, no ^ 
money of the bankrupt was received by the defendant till the 9th of Octo- 
ber, which is after the defendant had notice of an act of bankruptcy ; and, 

(a) The Stat. 2 db 3 Vict. c. 39, by which, af\er reciting that by the stat. 6 Geo. 4, 
e. 16, **aii payments really and bona J\He made by any bankrupt, or by any person on 
his behalf, before the date and issuing of ihe commission against such bankrupt, to any 
creditor of such bankrupt, (such payment not beinf? a fraudulent preference of such 
creditor,) should be deemed valid, notwithstandin|r any prior act of bankruptcy by such 
bankrupt committed, and that all payments really and bona fide made to any bankrupt 
before the date and issuing of the commission against such bankrupt should be deemed 
valid, notwithstanding any prior act of bankruptcy committed, and that such creditor 
should not be liable to refund the same to the assignees of such bankrupt, provided the 
person so dealing with the banRrupt had not at the time of such payment to such bank- 
rupt notice of any bankruptcy committed : And whereas, by an act passed in this present 
session of Parliament, intituled * An act for the better Protection of Purchasers against 
Judgments, Crown Debts, Lis pendens, and Fiats in Bankruptcy,* [the stat. 2 Vict. 
c. 1 1,] it is enacted, that all conveyances by any bankrupt bona fide made and executed 
before the date and issuing of the fiat against ^uch bankrupt shall be valid, notwith- 
standing any prior act of bankruptcy by him committed, provided the person or persons 
to whom such bankrupt so conveyed had not at the time of such conveyance notice of 
any prior act of bankruptcy by him committed : — And whereas it is expedient that 
further protection should be given to persons dealing with bankrupts before the issuinp; 
of any fiat against them." It is therefore enacted, **That all contracts, dealings, and 
transactions by and with any bankrupt really and botw fide made and entered into 
before the date and issuing of the fiat against him, and all executions and attachments 
against the lands and tenements or goods and chattels of such bankrupt l^onA fide exe- 
cuted or levied before the date and issuing of the fiat, shall be deemed to be valid, not- 
withstanding any prior act of bankruptcy by such bankrupt committed; provided the 
person or persona so dealing with such bankrupt, or at whose suit or on whose account 
such execution or aUachment shall have issued, had not at the time of such contract, 
dealing, or transaction, or at the time of executing or levying such execution or attach- 
ment, notice of any prior act of bankruptcy by him committed; provided also, that 
nothing herein contained shall be deemed or taken to give validity to any payment made 
by any bankrupt, being a fraudulent preference of any creditor or creditors of such 
bankrupt, or to any execution founded on a judgment on a warrant of attorney or cog- 
novit given by any bankrupt by way of such fraudulent preference.** 
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further, I pui it, with respect to the whole amount of 30/. Os. 2^d.y that 
the delivery of this order to the defendant was, under all the circumstances, 
of itself an act of bankruptcy. I also submit, that there was in this case a 
fraudulent preference, for, although there may be no specific evidence to 
show that the bankrupt contemplated bankruptcy, it was laid down by 
Lord Denman, C. J., in the case of Aldred^ assignee of Brawny v. Constable^ 
12 Law J., N. S., Q. B., 253, that the contemplation of insolvency is so 
far from being inconsistent with that of bankruptcy, that it is material evi- 
dence among the ingredients of proving it, and it is not necessary that a 
particular act of bankruptcy must have been in contemplation to make a 
preference fraudulent and void. 

It was proved that the bankrupt committed an act of bankruptcy on the 
4th of October, 1843, which the defendant knew of on the 5th ; and that 
on the 2d he gave the sum of £\\ in cash and the order on the treasurer 
of the union to his brother to give to the defendant, which he did on that 
evening ; and that about an hour afterwards on the same evening the de- 
*4.5'21 ^'^'^^^'^^ consulted a person *named Griffin as to making a compo- 
-l sition with his creditors, and by his advice consulted Mr. Frankum, 
(who was a solicitor) on the subject on the same evening ; and that on the 
9th of October, the order (which was put in and read) was presented at 
the banking-house of Messrs. Knapp, and its amount transferred from the 
credit of the Abingdon Union to that of the defendant. And the fiat in 
bankruptcy against the defendant, dated November 22d, 1844, was also 
put in. 

The order was in the following form : — 

Abingdon Union, 
jj^ ggg The 28th day of September, 1843. 

ITie Treasurer of the Abingdon Union, Pay R. Pusey the sum of nine- 
teen pounds and two-pence halfpenny. 

j£19 0^. 2\d. R. C. Latham, Presiding Chairman, 

James Simmons, ) ^ >. 
Wm. Franklin! \ <^*^' 
Rich. £lli9. Clerk of the Board of 
Guardians. 

Talfourdy Serjt., addressed the jury for the defendant. — To entitle the 
plaintiffs to recover in this action, you must be satisfied that this payment 
by the bankrupt to the defendant was voluntary, and that at the time of it 
the bankrupt either contemplated a bankruptcy or was in such circumstances 
that a bankruptcy was unavoidable. If this payment was made in conse- 

auence of previous arrangement, and was not the spontaneous act of the 
ebtor, it will not be a fraudulent preference. Then, did the bankrupt at 
the time of this payment contemplate bankruptcy, or was the state of things 
such that it was inevitable ? If (as will be proved by the bankrupt him- 
self) he was in difficulties, but still hoped to go on, that will not be such^. 
a state of things as will allow the plaintiffs to recover in this action. 
^Ajp<r\ *^0T the defendant, Richard Pusey (the bankrupt) was called. 
^ He stated, that the defendant supplied him with flour, and that he 
(the bankrupt) supplied the Abingdon Union with bread from the early 
part of the year 1843, and that he had then agreed with the defendant that 
the latter should supply him with flour at 38;. a sack, and be paid for it at 
the end of each quarter from the money that he (the bankrupt) received 
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fix>m tbe union. This witness further said, ^* I did not think to g^ve up 
business till after I had seen Mr. Griffin. He advised me to go to Mr. 
Frankum, who said I had better give up. I had not thought of giving up 
business till the evening of the 2d of October. I had no design to make 
over my eflects, and till the 2d of October I intended to have tried to 
have kept on my business." 

TiNDAL, C. J., (in summing up.) — The ground on which the plaintiffs 
seek to recover this sum of J8oO is, that Richard Pusey, knowing that his 
afiairs were in that condition and posture that a fiat in bankruptcy would 
be issued against him, thought proper, of his own accord, to pay that sum 
to Mr. Bradfield, one of his creditors ; and, if you are satisfied upon the 
evidence that the money was paid without any pressure on the part of Mr. 
Bradfield, and also that Pusey knew he must be a bankrupt, and paid the 
money in contemplation of bankruptcy, the plaintiffs have a right to 
recover in this action ; but, unless those circumstances concur, you ought 
to find for the defendant. The two points which you must consider are 
very narrow indeed, and the evidence relating to them lies in a very small 
compass, for it does not signify a doit, as it seems to me, whether Mr. 
Cox pressed for his money, or not. Mr. Cox was pressing Pusey for pay- 
ment, no doubt, from night till morning, and so might twenty other persons 
have done ; but the question for your consideration on the first point is, 
whether the money paid to the defendant was a voluntary payment. In 
order to constitute *** pressure," it is not necessary that legal pro- r«4^ 
ceedings should have been resorted to ; for, if the pressure was '■ 
such that it overweighed Pusey 's own inclination, and induced him to pay 
against his will, that would be sufficient pressure within the meaning of 
the bankrupt laws. Assuming you to be satisfied that the pressure is made 
out, you will then have to say, whether you are satisfied that the payment 
was made in contemplation of bankruptcy. You will observe that tlie fiat 
did not issue till near seven weeks after the payment of the money, and, 
although there is no doubt that Pusey was in embarrassed circumstances at 
the time, it does not necessarily follow that he contemplated bankruptcy, as 
a man might hope that his affairs would rally and come round again. 
Nothing appears either to lead the mind to the conclusion that a bankruptcy 
was contemplated at the meeting which took place when the assignment 
was proposed, and the bankrupt himself states that he had never thought 
of such a thing. However, you will take the whole of the evidence into 
your consideration, and return such a verdict as you think the evidence 
will warrant you in finding. Verdict for the defendant. 

Godson and Carrington^ for the plaintiffs. 

Talfourdy Serjt., and TyrwhUtj for the defendant. 



^ COURT OF QUEEN'S BENCH. 

BEFORE LORD DENMAN, C. J., WILLIAMS, J., COLERIDGE, J., AND W1GHTMAN, J. 



Godson applied for a new trial, first, on the ground, that, as the defend- 
ant had, on the 5th of October, notice of an act of bankruptcy of Richard 
Pusey on the 4th, the receipt of the money by him on the 9th of October, 
from the •treasurer of the Abingdon Union, was not protected r#j^ce 
by the statute 2 & 3 Vict. c. 29 L ^^^ 
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Coleridge, J. — All that the bankrupt ever did was on the 2d of Octo- 
ber. Is not the bankrupt giving the paper to the defendant the only 
" transaction" with him ? 

Godsouy I submit, that it was only an incomplete transaction until the 
treasurer so acted as to convert the order into money. There is also an- 
other point, which is, that the Lord Chief Justice left the case to the jury, 
on the question, whether the bankrupt contemplated bankruptcy. Now, I 
submit, that his lordship should have left it to them also to say, whether 
the bankrupt did not contemplate insolvency ; and that, when it is the in- 
tention of the bankrupt to distribute his property among his creditors, it is 
immaterial whether he contemplated doing so by bankruptcy or by insol- 
vency. This appears from the cases odaldred v. Constable, 12 Law J., 
N. S., Q. B., 253, and Ogden v. Stoney 11 Mee. & W. 494. In the lat- 
ter case. Baron Alderson said, '^ Is not the true construction this, that if 
amongst other results the party contemplates insolvency, and makes the 
payment to defeat an equal distribution of his effects amongst his creditors, 
that is sufficient ?" 

Lord Denman, C. J. — I think the cases cited are not applicable to the 
present, as it does not appear that the bankrupt here ever contemplated in- 
solvency ; and it also appears to me, that there is no ground for saying, 
that there was any '^ transaction" with the bankrupt after the 2d of Octo- 
ber; but we will confer with the Lord Chief Justice. 
*4^61 ^" ^ subsequent day. Lord Denman, C. J., said, that *in this case 
^ there would be no rule, as the court was of opinion that the ^' trans- 
action" with the bankrupt was complete on the 2a of October, and that 
the case had been properly left to the jury by the Lord Chief Justice. 



{Crown Side.) 

BEFORE MR. SERJEANT ATCHERLEY. 



REGINA V. ROBINS. 

A. went in the night to the house of B., and placed a ladder against a window, and held 
it for J., the daughter of B., to descend, which she did, and then eloped with A. J. was 
a girl under sixteen, viz. fifteen years old : — Held, that this was a ''taking'* of J. out of 
the possession of her father within the stat. 9 Geo. 4, c. 31, s.SO, although J. bad her^ 
self proposed to A. to bring the ladder and to elope with him. 

Held, also, that it was no defence for A., that he did not know that J. was under six* 
teen, or that from her appearance he might have thought she was of a greater age. 

Abduction. — Indictment on the stat. 9 Geo. 4, c. 31, s. 20, which 
charged, that the defendant, on the 7th of May, 1844, at West Woodhay, 
" unlawfully did take and cause to be taken one Jane Willavize, out of 
the possession and against the will of William Willari»e, her father, she 
the said Jane Willavize then and there being an unmarried girl, under the 
age of sixteen years, to wit, of the age of fifteen years, against the form of 
the statute," &c. 

It was proved by Mr. William Willavize, that his daughter was between 
fifteen and sixteen years of age, and would not be sixteen years of age till 
the month of October, 1844 ; and that he was at home at the time when 
she was born. He also proved, that she resided in his house up to the 
6th of May, 1844, and was there, as usual, on that night when the family 
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went to bed, and that on the morning of the 7th she was missing from hiy 
house. It was further proved by Jane Willavize herself, that, on the night 
between the 6th and 7th of May, 1844, die went to the window of a loft, 
to which she had access from her bedroom, and there found a ladder 
reared up against the * window ; and that she went down this ladder, r# . p.- 
which the defendant held for her to descend ; and that she then ^ 
•Aent \\i;h him to Reading, and thence to Brentford, where she had co- 
habited for three weeks with the defendant, who was 18 years old, and 
was her father's under-carter. In her cross-examination ^le stated, that 
she expected to find the ladder at the window, and that she had previously 
arranged with the defendant to bring the ladder, and to elope with him, 
and that he had never proposed it to her. 

/. Jeffirys Williams^ for the defendant, objected, that this was not a 
taking, or causing to be taken, within the stat. 9 Geo. 4, c. 31, s. 20, and 
relied upon the case of R^na v. Mary Ann Meadows before Baron 
Parke, ante, p. 399. 

Selfe^ for the prosecution. — That case might have been decided on the 
ground, that the child, when taken away, was not in the possession of any 
person. Can it be said, if a man places a ladder at a window, and in- 
duces a young girl to leave her father's house by coming down it, that 
that is not a taking her from the possession of her father ? In the case cited 
there was no actual taking of the girl out of the possession of her mistress, 
as the girl was, at the time of the abduction, far away from her mistress, 
and from her mistress's house. 

Atcherley, Serjt. — There is a case in Keble in its circumstances a good 
deal resembling the pre8ent.(a) 

•/. J^erys Williams. — Whatever might have been the law in Ke- r^> . co 
ble's time, the court can now only go upon the stat. 9 Geo. 4, c. 31. ^ 

(a) The case of Rex v. Twithton and others, 2 Keb. 432. Mich. T., 20 Car. 2. In thai 
case, ** in an information for conspiracy, and the deceiiful and riotous taking away of a 
girl 6fteen years of a^e, without the father's consent, beini: io the custody of her father, 
the court conceived this an offence at common law, and the statutes 4 & 6 Ph. dt Mar. 
and 3 H. 7, [relating to abduction,] were but for aggravation of punishment, and do not 
create any offence originally; and albeit the girl did consent before, yet the court took 
no regard to this, but directed the jury to find them guilty, who, af>er some dispute with 
the court, did so. Parents nr^ight have trespass on the stat. 4& 5 Phil.d^ Mar. c. 8." 
That case is also reported in 1 Sid. 387, where it is said, that several exceptions were 
taken to the information, (not stating what they were,) but that all of them were over- 
ruled. The report in Biderfin stales the information to have been for taking and marry- 
ing the sole daughter and heir apparent of Twisleton, of Kent, without the assent 

and against the will of her father, but does not state that the information was for a con- 
spiracy. The case of Rex v. Twiflettm and others is also reported by Mr. Justice Levins 
(1 Lev. 2.'>7) as follows : — ** Information for this, that the defendants, using to come and 
be entertained at the house of another Twisleton, seduced his daughter, being his heir 
apparent to a great estate, to marry her; and that the defendants Twisleton and the 
others, without the assent of her father, carried the girl from her father's house, and the 
defendant Twisleton married her; and, on a trial at bar, it appeared in evidence, that 
the defendant Twisleton, being a remote kinsman and of little fortune, being frequently 
entertained at the house of her father, made love to the daughter, but there was no proof 
of any seducements, but ordinary compliments between the young people; and it was 
oflTered in evidence, that the. encouragement to this affair proceeded from the daughter, 
whom the father intended to marry to another kinsman of his name of more considerable 
estate that the daughter loved not so well ; and that the daughter, by agreement between 
her and the defendants, went from the house of her father to a place appointed, and there 
met the defen<!ants, and was married to the defendant Twisleton ; on which the court di- 
rected the jury — that the daughter, being of tender years, viz. under sixteen, and a great 
fortnne, this was an offence in the defendants within the information; and that they 
ought to find them guilty, which they did, but hetitanter tU iembU, and then before any fine 
imposed partet coucordaverunt,^ 

VOL. I. 34 Z 
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It is suggested, that the case of Regina v. Meadows might have gone 
on the ground that the girl vas not taken from her mistress, because she 
was out on an errand ; but that is not the ground stated by the learned 
baron as that on which he decided that case ; and, if it were held, that a| 
child was out of its father's custody and possesion, merely because it was 
sent on an errand, or was out for a walk, the most serious consequences 
would ensue. 

*4591 *Atcherley, Serjt. — The words of the 21st section of the stat 
-* 9 Geo. 4, c. 29, are, " That, if any person shall maliciously, either 
by force or flraud, lead, or take away, or decoy, or entice away, or detain 
any child under ihe age of ten years, with intent to deprive the parent or 
parents, or any other person having the lawful care or charge of such 
child, of the possession of such child, or with intent to steal any article 
upon or about the person of such child, to whomsoever such articles may 
belong," he shall be guilty of felony ; but the 20th section only says, 
^^ That, if any person shall unlawfully take, or cause to be taken, any un- 
married girl, being under the age of sixteen years, out of the possession 
and agamst the will of her father, or mother, or of anv other person 
having the lawful care or charge of her," he shall be guilty of a misde- 
meanor, and it is not required that it should be with any particular intent. 
It is said here, that there was no taking, because the girl was willing to 
go ; and, to support that view of the case, it must be contended that there 
never can be a taking within this enactment where the girl is a consenting 
party. But it appears to me, that, if a man takes a girl under sixteen from 
her father's house, under the circumstances that have been proved here, 
that is an unlawful taking within the meaning of this act. I cannot intro- 
duce more into the statute than it contains, but the object of the enactment 
was, to provide for such cases as this. 

J. Jeffirys Williams addressed the jury for the defendant, and submitted, 
(hat the defendant probably did not know that Jane Willavize was under 
sixteen years of age, as her appearance led to a supposition that she was 
older. 

Atchehley, Serjt., (in summing up.) — In cases of this kind there must 
be great variety of circumstances. Here you find a lad of eij^teen, who 
runs away with a girl who is between fifteen and sixteen. There is no 
force and no fraud, and we find that he planted the ladder at a window, 
mAao-i *And she came down it to elope with him ; and the rest of the case 
-I shows, that this young girl, probablv under some vague notion of 
marriage, is carried away to Reading, ana thence to Brentford, and for 
three weeks cohabits with this person, and is thus ruined for life.* With 
respect to the defendant not knowing that she was sixteen, I hold that the 
case is within the act if the girl was in fact not sixteen years of age, 
and that a person taking her away does so at his peril. By her appearance 
and her forwardness, for it was she that made the proposal to elope, the 
defendant might have taken her for more than sixteen; but that is no 
ground of defence, however it may be matter of mitigation. My opinion 
is, that, if this girl was under sixteen, and the defendant knew her to be 
under the care of her father, and made a bargain with her to take her away, 
and did so, this is a case within the act of Parliament that has been referred 
to, and you ought to find him guilty on this indictment. 

Verdict — Guilty ; sentence, a fine of Is. 

Selfey for the prosecution. 

J, J^erys Williams^ for the defendant. 
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Atcherlet, Serjt. — ^I mentioned the case of abduction, Regina v. Robins^ 
to the Lord Chief Justice Tindal, and he is of opinion, that my direction 
to the jury at Abingdon was right, and that there was a taking of the prose- 
cutor's dau^ter within the stat. 9 Geo. 4, c. 31, s. 20. 



•REGINA on the Prosecution of WILLIAM HUMPHREYS v. [•461 
WILLIAM HIBBURD, indicted as JOHN HEBBOTT. 

An indictment had been found at the assizes in 1840 against A., the clerk of the conrse 
at Ascot, for a misdemeanor, in keeping a gaming-booth there. In 1844 he was 
taken on a judge's warrant, founded on that indictment, and gave bail to appear at 
the next assizes, and there plead to the indictment and take his trial. He appeared 
at the next assizes, and it was shown by affidavit, that the prosecutor could not be 
found, so as to be served with notice of trial : — Held, that the defendant could not be 
acquitted, as no notice of trial had been given-; but, on the defendant surrendering 
to the governor of the prison immediately before the end of the assizes, the judge 
directed the prosecutor and witnesses to be called three times; and they not answer- 
ing, the judge ordered, that the defendant should be discharged by proclamation, and 
that he should not be called upon to enter into any fresh recognisance. 

The defendant had, at the Berkshire Summer Assizes, 1840, been in- 
dicted by the name of John Hebbott for keeping a gaming-house on Ascot 
Heath at the time of the races there in 1840. The indictment consisted 
of three counts, and the grand jury had found it a true bill. The first 
count was for keeping a common gaming-house ; second count, for keeping 
a common gaming-room ; third count, for keeping a tent, booth, and place 
for gaming. The indictment included other persons besides the present 
defendant, and those persons had been acquitted at the Berkshire Spring 
Assizes of 1841. In June, 1842, the present defendant, while acting as 
clerk of the course at the Ascot races, was taken on a judge's warrant, 
founded on this indictment, by a metropolitan policeman of the A division, 
and taken before Mr. Hall, the chief magistrate of police, and by him dis- 
charged ; and on the 19th of June, 1844, while attending as judge at the 
Hatcham Park races, the presen defendant was again taken on the same 
warrant and carried before Mi*. Combe, the police magistrate, before whom 
the present defendant entered into a recognisance with two sureties, with a 
condition that he should " appear at the next assizes for the county of 
Berks, and there plead to, and take his trial on, an indictment for misde- 
meanor standing against him in the name of John Hebbott." The present 
defendant now appeared at these assizes, but no prosecutor or witness 
appeared against him. 

Tyrwhittj for the defendant, applied, that the defendant might be per- 
mitted to take his trial in order that he might be acquitted, and that there 
might be a record of his ^acquittal. He stated that the defendant rmAQo 
had been unable to find the prosecutor in order to give him ten ^ 
days' notice of trial, and he relied on the fact of the defendant never 
having traversed so as to make such notice requisite. 

Atcherley, Serjt. — I cannot allow the defendant to be acquitted if no 
notice of trial has been given to the prosecutor. 

Just before the end of the assizes the defendant surrendered himself 
into the custody of the governor of the prison, and an affidavit of the 
before-mentioned facts was put in. 

Atcherley, Serjt., (having conferred with Tindal, C. J.) — I have con- 
sulted with my Lord Chief Justice Tindal, who agrees with me in opinion, 
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that, as no notice of trial has been given, I have no authority at al to dis- 
charge the defendant from this indictment by putting him on his trial, so 
as to enable him to obtain his acquittal. Indeed, if I were to allow the 
trial of the defendant to come on improperly for want of due notice of trial 
having been given, his acquittal would not avail him ; (a) but, as he has 
now surrendered, and is now in custody of the governor of the jail, I 
shall have the prosecutor and witnesses called three times to appear, prose- 
cute, and give evidence against the defendant; and, if they do not appear, 
the defendant will be discharged by proclamation under the commission 
of jail delivery. Of course, the defendant will not be called on to give 
fresh recognisances. I have had a full communication with the Lord 
Chief Justice on this subject. If the defendant had been taken on the 
bench warrant and had been imprisoned on it, and never put in bail at all, 
I should have discharged him by proclamation if no one had appeared 
against him ; and, as he has surrendered during the assizes, I shall order 
*4f)'^l ^^^ ^^ ^^ discharged *by proclamation if the prosecutor and wit- 
■1 nesses do not appear. 

The prosecutor and witnesses were called three times and did not appear, 
And the defendant was then discharged by proclamation.(6) 

Tynohittj for the defendant. 



! 



a) See the case of Regina v. Hair, ante, p. 389. 

b) See the cases of Regina v. Minshall, 8 C. dt P. 576, and Regina ▼. Bughu, post 



OXFORD ASSIZES. 

(GvU Side.) 

BEFORE M&. SEBJEANT ATCHElULET. 



BENCH V. MERRICK. 

If a man enter into a promise of marriage in ignorance of the fact that the woman has 
had an illegitimate child, and discovers that before the marriage, and on that groand 
declines entering into the marriage, he has a right to do so, although the transaction 
as to the child may have taken place ten or more years ago, and the conduct of the 
woman may have been since perfectly correct ; but, if the man knew, or had reason 
to know, at the time of the promise, that the woman had such a child, and gave that 
afterwards as his reason for refusing to marry, that would be no defence in point of 
law to an action for breach of promise of marriage. 

Breach of promise of marriage. — The declaration stated, that, on the 
2d of February, 1843, in consideration that the plaintiflf had promised to 
marry the defendant at a certain time then agreed upon between the plain- 
tiff and defendant, to wit, within six months after the 30th day of January, 
1843, the defendant undertook and then promised to marry the plaintiff 
within six months next after the said 30th day of January. — Breach, that 
the defendant did not marry the plaintiff within six months next after the 
30th day of January, 1843, or at any time before or afterwards, but wholly 
•4641 ^^^"^^ ^ ^ ^^' — Pleas — 1st, n<m assumpsit; •2d, that at the time 
J of the promise the plaintiff appeared to the defendant to be, and he 
made the promise on the faith and under the supposition that the plaintiff 
was, up to the time of making the promise, a woman of chaste and modest 
behaviour, and of correct habits of conduct, and of good character ; but 
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that, after the making of the promise, and before the breach of it, and 
before the commencement of tiiis suit, the defendant discovered that the 
plaintifT, before the making of the promise, had been and was a woman of 
unchaste and immodest behaviour, and of incorrect habits and conduct, and 
bad character and reputation, which said unchaste and immodest behaviour, 
&c., was wholly unknown to the defendant at the time of his making the 
promise, for which reason the defendant refused to marry the plaintiff, as 
he lawfully might, &c.; (concluding with a verification.) (a) 

"•Replication ; that the defendant " of his own wrong, and without r^^^r*;- 
the cause by him in his said plea alleged, broke his said promise ;" *- 
(concluding to the country.) 

It was opened by F, V. iee, for the plaintiff, that the defendant had pro- 
mised to marry the plaintiff within six months after the death of Mr. Whiter, 
who was a relation of the defendant, who died on the 30th of January, 
1843 ; and that, with respect to the second plea, it would be shown that 
the plaintiff had had a child in the year 1831, but that the defendant knew 
it before the making of the promise of marriage in 1843. 

On the part of the plaintiff the promise of marriage was proved ; and to 

(a) The defendant's second plea was in the following form: — ^*< And for a further plea 
in this behalf, the defendant says, that, at the time of the making of the defendant's said 
promise in the declaration mentioned, the plaintiff appeared to the defendant to be, and 
he made the said promise on the faith and under the supposition that the plaintiff had 
been, and was up to the time of making the said promise by the defendant, a woman of 
chaste and modest behavionri and of correct habits of conduct, and of good character 
and reputation ; but that, afler the making of the said promise of the defendant in the 
said declaration mentioned, and before the said breach thereof, and before the com- 
mencement of this suit, to wit, on the 16th day of Jane, in the year of our Lord, 1848, 
the defendant discovered that the plaintifi*, before the making of the said promise by the 
defendant in the declaration mentioned, had been, and was a woman of unchaste and 
immodest behaviour, and of incorrect habits and conduct, and of bad character and 
reputation, which said unchaste and immodest behaviour, and incorrect habits and con- 
duct, and bad character and reputation of the plaintiff were wholly anknown to the 
defendant at the time of his making the said promise in the declaration mentioned, for 
which reason the defendant, at the said time when, &c., wholly declined and refused to 
marry the plaintiff, as he lawfully might, which is the said breach of promise in the de- 
claration mentioned; and this the defendant is readv to verify, Ac, 

(Signed) " W. J. Amxaitdiii." 

In the case oiHarUrt v. Edgmpon^ tried before Baron Parke, at the Gloucester Spring 
Assizes, 1844, where the alleged intemperate habits of the plaintiff were set up as a 
defence to an action for a breach of promise of marriage, the plea was in the following 
form ; but in that case the jury found for the plaintiff, and negatived the truth of the 
plea>— 

" And for a further plea in this behalf, the said defendant says, that, at the time of the mak- 
ing of the defendant's said promise in the declaration mentioned, the plaintiff appeared to 
the defendant to be, and he the defendant made the said promise in the said declaration 
mentioned on the faith and under the belief that the plaintiff then was, a person of sober 
and temperate habits ; and the defendant fnriher says, that for a long time before, and 
up to the time when be the defendant made the said promise in the declaration men- 
tioned, the plaintiff was not a person of sober and temperate habits, but, on the contrary 
thereof, had been before, and at the time of the said promise and then was, without the 
knowledge or suspicion of the defendant, accustomed to, and in the habit of getting 
drunk with wine and spirituous liquors; and the said defendant further says, that,aAer 
he the said defendant made the said promise in the declaration mentioned, to wit, on the 
said 8th day of June, A. D. 1843, and before he the defendant refused to marry the 
plaintiff, as in the said declaration mentioned, he the said defendant ha^ obtained full 
information of the facts in this plea mentioned; and he further says, that the facts in 
this plea alleged are true, wherefore he the defendant, at the said time when, Ac, in the 
declaration mentioned, by reason and on account of the promises in this plea mentioned, 
refused, and still does refuse, to marry the plaintiff, as he lawfully might, for the cause 
aforesaid ; and this the defendant is ready to verify, &c. 

(Signed) " F. Vaibntihk Lke." 

z2 
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*4JR8^ ^^^^^^^^ ^^^ defendant knew that the ^plaintiff had had a child, it 
-» was proved by Mr. Grimes, the husband of the plaintiff's sister, 
who kept the Red Lion Inn at Burford, where all the parties resided, that 
he had heard it spoken of in his tap-room four or five times, and that as 
much as six or seven years ago ; and it was proved by a person named 
Sarah Spruce, who had been his servant at the Red Lion Inn, and had 
left it six years ago, that while she was there the defendant asked her if 
she had heard that the plaintiff had had a child, to which she replied, that 
she bad heard so. 

A letter, sent by the defendant to the plaintiff in the month of June, 
1843, when the plaintiff had gone from Burford to Salisbury to take leave 
of her friends before her marriage, was also put in. In this letter the 
defendant stated, that since the plaintiff had left Burford he had been 
informed, that the plaintiff had ^' concealed a certain secret " from him of 
which he ^' ought to have been informed, standing in the situation '^ in 
which he did. 

The defence was, that the defendant did not know till the month of 
June, 1843, that the plaintiff had had a child ; and to prove this, Mr. 
Streater, who was an auctioneer at Burford, was called. He said — " On 
the 16th of June, 1843, I said to the defendant, ^I suppose you are aware 
that Miss Bench has had a child ?' He said, ^ He had never heard any 
such thing, nor could he believe it to be true.' He appeared as if he had 
not heard it before. I never saw a man so affected. On the 10th of July 
I was passin? Mr. Grimes's house, and was called in. Miss Bench said, 
* she had wished her sister to inform Mr. Merrick of her situation, and that 
she had written three or four letters to explain her situation herself, but had 
not courage to send them.' She said, I had been misinformed as to the 
matter, as she had no child living. She said she had lived as a lady's 
maid, and the lady's nephew had promised her marriage, and she became 
in the family way, and it had been arranged, that she should receive JCIOOO 
•ilfi71 ^^^^ ^^^ •child was born ; but the child did not live, and she never 
J received the £1000. On the 14th of July I told the plaintiff, that 
the defendant said he could never think of marrying her unless she cleared 
up her character ; and she replied, that he ought not to be so particular, as 
he had kept company with several girls, whom he had deceived." 

It was also proved by Mr. Andrews, a surgeon, that the plaintiff had a 
child in the year 1831, which did not survive its birth. 

Atcherley, Serjt., (in summing up.) — With respect to the first issue, 
the plaintiff is clearly entitled to a verdict ; but, with regard to the second, 
which is the main issue in the cause, the rule of law is, that, if a man 
enters into a promise of marriage in ignorance of the fact that die woman 
has had an illegitimate child, and discovers that before the marriage, and 
on that ground declines entering into the marriage, he has a right to do so, 
although the transaction as to the child may have taken place at a distance 
of eight or ten or more years ago, and the conduct of the woman may 
have been since perfectly correct ; but, if a man knew or had reason to 
believe it to be true, at the time of the promise, that the woman had had 
such a child, though the man afterwards gave that fact as a reason for his 
refusing to marry the woman, that would not be a defence in point of law. 
The great question in this case, therefore, will be, whether you believe, 
that, in the month of February, 1843, the defendant did know the his- 
tory of the plaintiff in regard to this child. If he did not know it, how- 
ever great a severity it may be on a woman to rake up a transaction of 
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bygone times, the defendant's second plea will be sustained, and on that 
plea the defendant will be entitled to the verdict. There is no imputation 
whatever on the character of the plaintiff except the transaction of 1831. 
If the defendant,, in your opinion, has not established his defence, there 
will then be the question of damages ; and in that case, in consequence 
of the misfortune (calling it by no harsher name) *in 1831, the r»4go 
plaintiff cannot be said to be entitled to so large a compensation as '- 
one on whose reputation no imputation had ever rested. 

Verdict for the plaintiff on the first issue, and for the defendant on 
the second issue.(a) 

F. V. LeBy and H. /. Hodgson^ for the plaintiff. 

Talfourdj Serjt., and W, J, ^lexander^ for the defendant. 

(c) In the case of Wharton v. Lewis, 1 C. dc P. 529, it was held, that, if a defendant in 
an action for breach of promise of marriage was induced to make the promise, or to 
continue the connection, by false representations, or wilful suppression of the truth as 
to the real state of the circumstances of the family and previous life of the plaintiff, 
this is a good defence to the action. And in the case of Foote v. Hayne, Id. 546, it was 
held, that, if in an action for breach of promise of marriage the defence set up is, that 
the defendant was induced to make the promise through misrepresentations made to 
him, and it is proved that the plaintiff knew that her father wrote letters to the defendant, 
in which he made statements respecting her, such letters are evidence for the defendant, 
although there is no proof that the plaintiff had read them, or was acquainted with their 
exact contents, but that the plaintiff would not be considered answerable for the parti- 
cular expressions contained in such letters, but that a verbal representation made by 
the plaintiff's father (the plaintiff not being present) to a third person, who communi- 
cated it to the defendant, was not receivable in evidence. 



•WORCESTER ASSIZES. [•469 

{Civil SUde,) 

BEFORE MR. SERJEANT ATCHERLEY. 



REGINA V. NEWTON, Esq. 

An indictment for perjury, removed by certiorari, came on to be tried as a Nisi Prias 
record. As soon as the jury were sworn, the defendant asked to have the indictment 
read at length to the court and jury. The judge directed it to be done. 

An indictment for perjury in an affidavit stated the affidavit to have been sworn " before 
one R. 6. W., then and there being a commissioner duly authorized and empowered 
to take affidavits in the said county of Gloucester, in .tr concerning any cause de- 
pending in her said majesty's Court of Exchequer at Westminster." It was proved 
by Mr. R. G. W., that he had acted as a commissioner for taking affidavits in the Ex- 
chequer for ten years, but had never seen his commission ; and that ten years ago he 
applied to bis agent to procure for him a commission to take affidavits in the Exche- 
quer, and that his agent had told him that he had done so : — Held, that the proof of 
Mr. R. G. W.'s acting as a commissioner was prima facie evidence that he was so. 

On an application to a judge to discharge A. from custody on a ca. sa., A. made an affi- 
davit, in which he stated, that he had been previously taken in execution on the same 
judgment and discharged by order of tlie plaintiff's attorney ; and that, in order to 
make the second arrest, the back door of his house had been broken open. A. being 
•ndicted for perjury on this affidavit, the indictment in setting out the affidavit alleged, 
♦hat the defendant swore and made affidavit, that G. W., the officer who made the 
second arrest, "was appointed for the purpose of such occasion only, at the special 
instance and part of the said plaintiff r and that G. W. ** made efforts to break the 
front hall-door of the said dwelling-house," and " then went round to the door of the 
back-kitchen of deponent's said dwelling-house, which is the only oultr^oor of the 
same.'* The affidavit itself stated, that G. W. was appointed "at the special instance 
and peril of the said plaintiff," and that G. W. went round to the door of the bacle 
kitchen of deponent's said dwelling-house, which is the only other ouUr^docr of the 
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same.'* It being objected, tbat these were variances, the judge allowed them to be 
amended under the stat. 9 Geo. 4, c. 15, as neither of the assignments of perjury 
were at all afTected by these misrecitals of the affidavits, and therefore these misre- 
citals cuuld not affect the merits of the case. 

Perjury. — The first count of the indictment stated^ that, before the 
making of the affidavit thereinafter mentioned, to wit, on the 2d day of 
May, 1843, a certain judgment was signed in the Court of Exchequer in 
u cause in which Edward Healy was the plaintiff and the present defend- 
ant was the defendant, whereby it was considered by the said court, tbat 
the said Edward should recover a certain debt of 12/. 14;., parcel of a 
certain debt of 25/. &., and also 5/. 8s. 6d.j as well for his damages on 
the occasion of the detention of the debt as for his costs and charges ; 
and that, after the signing the said judgment and before the making of the 
affidavit thereinafter mentioned, to wit, on the 28th day of June in die year 
aforesaid, in the city of Gloucester, the defendant was taken and arrested by 
•4.701 ^^^ * sheriff of the same city by virtue of a writ of testatum capias ad 
-* satisfaciendum issued out of the said Court of Exchequer on the 
said judgment, and that the defendant was on the same day discharged 
out of the custody of the same sheriff. That, on the 5th day of July, in 
the year aforesaid, at Cheltenham, the defendant was taken and arrested 
by the sheriff of the county of Gloucester under a writ of capias ad satis- 
faciendum issued out of the Court of Exchequer upon the said judgment ; 
and that, before and at the time of the last-mentioned arrest, tlie defendant 
was the occupier of, and did dwell and reside in, a dwelling-house situate 
at Cheltenham, and that there were two outer-doors to the said dwelling- 
house, that is to say, one outer-door at the front of the said dwelling- 
house, and another outer-door at the back of the said dwelling-house ; 
and that, shortly before the last-mentioned arrest, George Wilson went to 
the defendant's house for the purpose of arresting the defendant under 
the last-mentioned writ, George Wilson then and there being duly author- 
ized so to do ; and that George Wilson entered the defendant's house, 
and there arrested him under the last-mentioned writ ; and that the defend- 
ant was detained in custody by virtue of that writ until and at and after 
the making of the affidavit hereafter mentioned ; and that the defendant, on 
the 14th day of July in the year aforesaid, at the city of Oxford, was brought 
up before Mr. Justice Maule by virtue of a writ of habeas corpus, in 
order that he might be discharged out of the custody of the sheriff of the 
county of Gloucester upon the ground that the last-mentioned arrest was 
illegal ; and that the defendant, contriving, &c., to injure Edward Healy, 
on the 8th day of July, in the year aforesaid, in order to procure himself 
to be brought up by virtue of the said habeas corpus, in order to his being 
discharged as aforesaid, did come " before one Richard George Whatley, 
then and there being a commissioner duly authorized and empowered to 
take affidavits in the said county of Gloucester in or concerning any cause 

*4711 *^^P^n^^^g ^^ ^^^ ^^^ Majesty's said Court of Exchequer at West- 
-* minster," and did produce before the said R. G. W. a certain affida- 
vit entitled, &c., [setting out the title of the affidavit ;] and that the defendant 
before the said R. G. W. was duly sworn concerning the truth of the matter 
contained in the said affidavit ; and that, '^ at and upon the making of the 
said affidavit, it then and there became and was a material question, 
whether, at the time when the said Augustus Newton was discharged out 
of custody of the said sheriff of the said city of Gloucester and county of 
the same city, the said Augustus Newton was discharged out of the same 
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custody as to the said hereinbefore first-mentioned exeoution by order of 
one James Boodle, then acting as the attorney of tlie said Edward HeaU : 
and it then and there became and was a material question, at and upon tnr 
making of the said affidavit, whether, at the time when the said Augustpv 
Newton was so discharged as aforesaid out of the custody of the said la^t- 
mentioned sheriflf, the said Augustus Newton was discharged out of the 
same custody by order of the said James Boodle." This count of the 
indictment also contained averments of materiality in a similar form, as to 
whether, at the time when George Wilson went to the defendant's house, 
be made any eiibrts to break the front door of it ; and whether George 
Wilson did, with great force and violence, succeed in breaking open the 
outer-door at the back of the house ; and whether Greorge Wilson 
succeeded in breaking away the lock fastenins^ of the outer»door at 
the back of the house ; and whether George Wilson had, while in the 
house, admitted that he had broken it open ; and whether George Wilson 
did break open the outer-door at the back of the house; and whether 
George Wilson did break away the lock fastenings of that door. This 
count of the indictment then went on to set out the defendant's affidavit 
with innuendoes. That affidavit, as set out, stated, that, on the 28th day of 
June, 1843, the defendant was arrested by an officer of the city of Glou- 
cester, James Boodle, the plaintiff's ^attorney, personally directmg t^a^o 
the officer ; and that afterwards, on the same day, the defendant '- 
was discharged out of the custody of the said sheriff as to the said execu- 
tion ^' by order of the said James Boodle, then acting as such attorney," 
(meaning as attorney for the said Edward Healy ;) and that, on the 5th of 
July, the defendant was at his own dwelling-house, situate within his own 
grounds, surrounded by a high wall and paling, when George Wilson, 
^^ who is not one of the bound officers to the shenff of Gloucestershire, but 
was appointed for the purpose of such occasion only at the special instance 
and part of the said plaintiff, (meaning the said Edward Healy,) scaled the 
said paling ;" that the house was fastened and secure ; and that George 
Wilson ^^ made efforts to break the front hall-door of ihe said dwelling- 
house, which resisted such efforts ; that he then went round to the door of 
the back-kitchen of deponent's (meaning the said Augustus Newton's) 
said dwelling-house, which is the only ouier'door of the same, and which 
had been locked and well secured on the said day ;" and that by great 
force and violence the said George Wilson succeeded in breaking away 
the lock fastenings of the said door and in bursting open the said outer-door ; 
and that George Wilson had admitted that he had broken open the defend- 
ant's house. This count of the indictment contained assignments of per- 
jur}', that the defendant was not discharged out of the custody of the sherifi 
of the city of Gloucester by order of James Boodle as the attorney of Ed- 
ward Healy ; that the defendant was not discharged out of the custody of 
the sheriff of the city of Gloucester by order of James Boodle ; that George 
Wilson did not make any efforts to break the outer-door at the front of the 
said dwelling-house ; that he did not break aw*ay the lock fastenings of the 
outer-door at the back of the house ; that he did not succeed in bursting 
open the outer-door at the back of the said dwelling-house ; and that he 
did not admit that he had broken open the house. This count then went 
on to aver, that all the said several* matters so alleged to have been r^^^o 
falsely sworn by the said A. N. as aforesaid were, and each of them ^ 
was, material for the obtaining the said writ of habeas corpus, and for the 
obtsuning of the discharge of the said A. N. from the custody of the said 
VOL. I. 35 



473 Reg. v. Newton. O. S. C. 1844. 

sheriff of the county of Gloucester, to wit, at," &c. And so the Jurors, 
&.C., do say, &c., (concluding in the usual form.) Second count like the 
first, but omitting that part which related to the discharge of the defendant 
out of the custody of the sheriff of the city of Gloucester. The Unrd count 
charged, that the defendant falsely swore that George Wilson went round 
to the door of the back-Jcitchen of the defendant's house, " which is the 
only ouiet'door of the same, which had been locked and well secured all 
the day, and the key kept by the defendant's wife ;" and that by great 
force and violence the said George Wilson succeeded in breaking away 
the lock fastenings of the said outer-door, and in bursting open the said 
outer-door, (thereby meaning that he the said Augustus Newton knew of 
his own knowledge^ at the time of the making of the same last-mentioned 
affidavit, that the said George Wilson did, on the occasion aforesaid, when 
the said Greorge Wilson went to the same dwelling-house as in this count 
aforesaid, by ereat force and violence succeed in breaking away the lock 
fastenings of the said outer-door at the back of the same dwelling-house, 
and in bursting open the said outer-door ; and that the said Creorge Wil- 
son did on the same occasion break away the same festenings and burst open 
the same door.) Whereas, in truth and in fact, the said Augustus New- 
ton did not, at the time of making the said last-mentioned affidavit, or at 
any other time, know of kis own knowledge^ that the said George Wilson, 
on the same occasion last aforesaid, did by great force and violence, or in 
any other manner, succeed in breaking away the same lock fastenings of 
the same outer-door. This count contained other assi^ments of perjury, 
each stating, in a similar form, that the defendant did not at any time 
*474.1 ^^^^^ ^f ^** ^^^^"^ knowledge the matter on which tlie perjury was 
■I •assigned.(a) The fourth count stated the second arrest, and that 

{a) The third coant of the indictment did not charge, that the defendant swore that 
which was faht, bat swore that which ht did not know to be true. On this subject it is 
laid diiwn by Lord Coke, 3 Inst 166, that ** the law takcth a diversity between falsehood 
in express words, and that it is only within this statute, [5 Eliz. c. 9,] and falsehood in 
knowledge or mind, which may be punished, though the words be true. For example, 
damages were awarded to the plaintiff in the Star Chamber, according to the value of 
his goods riotously taken away by the defendant. The plaintiff* caused two men to swear 
the value of his goods that never saw nor knew them ; and though that which they 
sware was true, yet, because they knew it not, it was a false oath in them, for which 
both the prosecutor and the witnesses were sentenced in the Star Chamber. Gumei$ 
raiCf Star Chamber, Mich., Jac. 1. and herewith agreeth, Bracton lib. 4, fo. 289, that a 
man may swear the truth and yet be perjured. Dicunt quidam verum et mentiuntur et 
pejerant eo quod contra mentero vadunt. Ut si Judeus juraveril Christum natum ex 
▼irgine perjurium committit quia contra mentem vadit quia non credit itaesse ut jurat." 

In OakUy and WhitUshye^f r itt, in K. B..20 Jac. 1. Palmer's Rep. 294, it was resolved, 
that it is a misdemeanor and perjury at common law for one to swear without his 
knowledge, although it may be true ; and in 2 Roll. Abr. 77, pi. 5, where this case is 
abridged, it is laid down that this is a false oath, punishable at common law, although 
it may not he within the statute, (5 Eliz. c. 9.) In the case of AUen v. We9tUy, in C. P., 
4 Car. 1, Hetley's Rep. 97, it is stated, that, in S'ylctU eate, it was agreed by the Court, 
** that although a witness swears the truth, yet, if it be not truth of his own knowledge, 
as if he shows how one revoked a will by parol, in his hearing, when the words were 
spoken to another in his absence, he does not swear truly, and it is a corrupt oath within 
the statute." But in the case of Pex v. Hinton, 3 Mod. 122, in K. B., 2 dc 3 Jac. 2, the 
Court say, that "there is a difference where a man swears a thing which is true in fact, 
and yet he doth not know it to be so, and to swear a thing to be true which is really 
false ; the first is perjury before God, the other is an off*ence of which the law takes notice.*' 

Mr. Serjt. Russell says, (Russ. on Cr. and Misd., 1st ed., vol. 3, p. 1754; and Mr. 
GreaveN*s ed., vol. 2, p. 597,) ** With respect to the falsity of the oath, it should be ob 
served, that it has been considered not to be material, whether the fact which is sworn 
be in itself true or false; for howsoever the thing sworn may happen to prove agree 
able to the troth or not, yet, if it were not known to be so by him who swears it. hit 
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the defendant, in order to obtain a writ of habeas *corpus, by means rmA-jpi 

whereof he might be discharged therefrom, falsely, &c., swore, that ^ 

George Wilson succeeded in ^breaking away the fastenings, and r*^^/; 

bursting open the back-kitchen door of his house, which was an *■ 
outer-door, and then assigned perjury thereupon. 

offence is altogether as great as if it bad been false, inasmuch as he wilfully swears, thai 
he knows a thing to be trae, which, at the same time, he knows nothing uf, and impu- 
dently endeavours to induce those before whom he swears to proceed upon the credit 
of a deposition, which any stranger might take as well as he ;*' and for this the learned 
Serjt. cites 1 Hawk. P. C, c. 69, s. 6, [1 Curw. Hawk., b. 1, c. 27, s. 6,] and the case of 
Rex V, Edwards, coram Adams, B., Shrewsbury Lent Assizes, 1764, and subsequently 
considered by the judges. (M.8.) And in the case of Eex v. Matebey, 6 T. R 619, which 
was an indictment for a conspiracy to pervert the course of justice, by producing in 
evidence a false certificate of magistrates, that a road was in repair, Mr. Justice Law- 
rence said, ** It is not necessary that the defendants should have known that the road 
was out of repair ; they are charged with conspiring to pervert the course of justice by 
producing in evidence a certificate that the road was in repair; and if the charge be 
establisheid in fact, it is an ofience of considerable magnitude against the administration 
of the justice of the country. This is not unlike the case of perjury where a man swears 
to a particular fact, without knowing at the time whether the fact be true or false ; it is 
as much perjury as if he knew the fact to be false, and equally indictable." We are not 
aware of any form of indictment in the printed collections, for perjury, in swearing that 
which the party did not know to be true. 

The third count of the indictment, in the case here reported, was in the following 
form: — ^**And the jurors aforesaid, upon their oath aforesaid, do further present, that, 
before the making of the affidavit in this count mentioned, to wit, on the said 2d day of 
May aforesaid, in the year aforesaid, a certain other judgment was signed in her said 
majesty *s said Court of Exchequer at Westminster aforesaid, in a certain cause wherein 
the said Edward Healy was plaintiff, and the said Augustus Newton defendant, whereby 
it was considered by the said Court of Exchequer, that the said Edward Healy should 
recover against the said Augustus Newton as well a certain debt as also certain damages 
and costs, as by the record thereof still remaining in the said Court of Exchequer at 
Westminster more fully appears. And the jurors aforesaid, upon their oath aforesaid, 
do further present, that, ader the signing of the said last-mentioned judgment, and before 
and at the time of making of the arrest in this count mentioned, to wit, on the said 6th 
day of July, in the year aforesaid, at the parish of Cheltenham aforesaid, in the county 
of Gloucester aforesaid, the said Augustus Newton was the occupier of, and did dwell 
in, a certain dwelling-house there situate ; and that there then and there was a certain 
outer-door at the back of the same dwelling-house; and that, shortly before the making 
of the arrest in this count mentioned, to wit, on the day and year last aforesaid, at the 
parish last aforesaid, in the county of Gloucester aforesaid, the said George Wilson went 
to the same dwelling-house for the purpose of arresting the said Augustus Newton, and 
did then and there arrest the said Augustus Newton in the same dwelling-house, under 
and by virtue of a certain oiher writ of our said lady the queen, commonly called a 
capias ad satisfaciendum, before then issued out of the said Court of Exchequer at 
Westminster aforesaid, upon the said lastpmentioned judgment. And the jurors afore- 
said, upon their oath aforesaid, do further presejit, that the said Augustus Newton was 
kept and detained in the said custody of the said sheriff of the said county of Gloucester, 
under and by virtue of the said last-mentioned writ, from the time of making of the said 
last-mentioned arrest, until and at and aAer the time of the making of the affidavit in 
this count hereaAer mentioned, to wit, at the parish of Cheltenham aforesaid, in the 
county of Gloucester aforesaid. And the jurors aforesaid, upon their oath aforesaid, 
do further present, that the said Augustus Newton, contriving and maliciously intend- 
ing to injure the said Edward Healy, and to deprive him of the means of recovering the 
said debt, damages, and costs last aforesaid, afterwards, to wit, on the said 8th day of 
July, in the year aforesaid, at the common jail of ihe said county of Gloucester, to wit, 
at the North Hamlet, in the said county of Gloucester, in order to obtain a certain other 
writ, commonly called a habeas corpus, by means whereof he the said Augustus Newton 
might be discharged out of the same custody of the said sheriff of the said county of 
Gloucester, as to the said last-mentioned execution, on the ground that the said last- 
mentioned arrest was illegal, did come in his own proper person before the said Rich<ird 
George Whatley, so being such commissioner as aforesaid, and did then and there, to 
wit, on the day and year last aforesaid, at the North Hamlet last aforesaid, in the county 
of Gloucester aforesaid, produce to and before the said Richard George Whatley, so 
being such commissioner as aforesaid, a certain other affidavit in writing of him the 
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•477] •This indictment had been removed into the Court of Queen's 

•4781 ^^^^^ ^y certiorari, and came on to be tried as a •Nisi Prius 

J record ; and as soon as the jury were sworn, the defendant asked, 

that the whole indictment should be read at length to the court and jur}*. 

Atchehley, Serjt. — I have conferred with Lord Chief Justice Tindal, who 

said Au^nstas Newton ; and that the said Aagustas Newton then and there, by and 
before the said Richard George Whatley, so being such commissioner as aforesaid, was 
duly sworn, and did take his corporal oath upon the holy gospel of God, of and concern- 
ing the traih of the matter contained in the same affidavit, (he the said Richard George 
Whatley then and there having sufficient and competent power and authority to ad- 
minister the same oath to the said Augustus Newton in that behalf.) And the jurors 
aforesaid, upon their oath aforesaid, do further present, that, at and upon the making 
of the same last-mentioned affidavit, it then and there became and was a material ques- 
tion, whether the said Augustus Newton then knew of hn own Ar;ioio/<«/ge, that, on the occa- 
sion when the said George Wilson so went to the same dwelling-house as in this count 
mentioned, the said George Wilson did, by great force and violence, or in any other 
manner, succeed in bursting open the said outer-door al the back of the same dwelling 
house ; and that, at and upon the making of the same affidavit, it then and there became 
and was a material question, whether the said Augustus Newton iken knew of kit own 
knowUdge^ that the said George Wilson, on the same occasion last aforesaid, burst open 
the same door; and that, at and upon the making of the same affidavit, it then and there 
became and was a material question, whether the Raid Augustus Newton then knew of htt 
own knowledge^ that the said George Wilson, on the same occasion last aforesaid, did, by 
great force and violence, or in any other manner, succeed in breaking away the lock- 
fastenings of the same door; and that, at and upon the making of the same affidavit, it 
then and there became and was a material question, whether the said Augustus Newton 
then knew of hit own knowledge, that the said George Wilson, on the same occasion last 
aforesaid, did break away the lock-fastenings of the same door. And the jurors afore- 
said, upon their oath aforesaid, do further present, that the said Augustus Newton, so 
being sworn as last aforesaid, not having the fear of God before his eyes, but being 
moved and seduced by the instigation of the devil, did, on the said 8ih day of July, in 
the year aforesaid, at the North Hamlet aforesaid, in the county of Gloucester aforesaid, 
in and by his said affidavit last aforesaid, upon his oath last aforesaid, before the said 
Richard George Whatley, so being such commissioner as aforesaid, and having such 
competent power and authority as aforesaid, falsely, corruptly, knowingly, wilfully, and 
maliciously depose and swear, amongst other things, in sub^stance and to the effect fol- 
lowing, that is to say, that he (meaning the said George Wilson] then went round to the 
door of the back-kitchen of this deponent's (meaning the said Augustus Newton's) 
dwelling-house, (meaning the same dwelling-house as aforesaid,) which is the only 
outer-door of the same, and had been locked and well secured all the said day, and the 
key kept by deponent's (meaning the said Augustus Newton's) said wife; and that, by 
great force and violence, the said George Wilson (meaning the said George Wilson) 
succeeded in breaking away the lock-fastenings of the said outer-door, and in bursting 
open the said outer-door; thereby meaning, that he the said Augustus Newton knew of 
hit own knowledge, at the time of the making of the same last-mentioned affidavit, that the 
said George Wilson did, on the occasion aforesaid, when the said George Wilson went 
to the same dwelling-house, as in this count aforesaid, by great force and violence, 
succeed in breaking away the lock-fastenings of the said outer-door, at the back of the 
same dwelling-house, and in bursting open the same outer-door: and that the said 
George Wilson did, on the same occasion, break away the same fastenings, and burst 
open the same door. Whereas, in truth and in fact, the said Augustus Newton did not, 
at the time of making the said last-mentioned affidavit, or at any other time, know of hit 
Twn knowledge, that the said Geoi^ Wilson, on the same occasion last aforesaid, did, by 
great force and violence, or in any other manner, succeed in breaking away the same 
lock-fastenings of the same outer-door. And whereas, in truth and in fact, the said 
Augustus Newton did not, at the time of making the said last-mentioned affidavit, or at 
any other time, know of hit own knowledge, that, on the same occasion last aforesaid, the 
said George Wilson did, by great force and violence, or in any other manner, succeed 
in bursting open the same outer-door of the same dwelling-house. And whereas, in 
triith and in fact, the said Augustus Newton did not, at the time of the making of the 
said last-mentioned affidavit, or at any other time, know of hit own knowledge, that the said 
George Wilson, did, on the same occasion last aforesaid, break away the same fasten- 
ings of the same outer-door. And whereas, in truth and in fact, the said Augustus 
Newton did not, at the time of the making of the said last-mentioned affidavit, or at any 
other time, know of kit own knowledge, that the said George Wilson did, on the occasion 
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says, that he never in his life knew this to be done ; but ths^t, if the defend- 
ant thinks it will be of *any advantage to him to have the indictment rt479 
read to the jury, it may be done. '- 

Mr. Edey the associate, read the whole of the indictment to the court 
and juiy. 

It was opened by GodsoUy for the prosecution, that, on the 2d of May, 
1843, a judgment had been signed against the defendant for 12i. 14^., upon 
a Judge's order, to which the defendant had consented ; and that, on the 
28th of June, 1843, the defendant was taken in execution by an officer of 
the sheriflTof the city of Gloucester on a writ founded on that judgment, 
and the defendant then claimed his privilege as a barrister attending the 
Gloucestershire sessions, and on his application being heard in open court 
at those sessions, the chairman, Mr. Serjeant Ludlow, suggested that the 
defendant should say, that he would take no advantage of this arrest, and 
should be discharged; and the defendant thereupon signed a paper by 
which he undertook that the plaintiff should be still at liberty to execute 
the writ in the same manner as if this arrest had not taken place. On this 
the defendant was discharged ; and on the 5th of July, 1844, the defend- 
ant was taken at his house at Cheltenham, on another writ, directed to the 
sheriff of Gloucestershire, founded on the same judgment. From this 
second arrest the defendant wished to be discharged, and made an appli- 
cation to Mr. Justice Maule for that purpose on an affidavit, in which he 
stated that he was discharged from the first arrest ^^ by order of Mr. James 
Boodle, then acting as the plaintiflPs attorney; and that, to effect the 
second arrest, the outer door of the defendant's house was broken open. 
Both these statements were charged by the present indictment to be false. 

On the part of the prosecution, examined copies of the judgment in the 
case of Healy v. JVewton^ and of the writs of capias ad satisfaciendum, 
were put in. 

•It was also proved by Mr. Richard George Whatley that the r»^Q 
defendant was sworn before him to the affidavit on which the present ^ 
indictment was founded ; and Mr. Whatley also stated that he acted as 
a commissioner for taking affidavits in the Court of Exchequer ; but in his 
cross-examination he said : '^ I never saw my commission. I desired it to 
be applied for through my agent, and was told by him it was granted." 
In bis re-examination, Mr. Whatley said : *' I have acted as a commissioner 
for taking affidavits in the Court of Exchequer ever since the year 1834. 
The defendant requested me to act as a commissioner on this occasion." 

The defendant. — I submit that this is not sufficient proof of Mr. Whatley 
being a commissioner. It is stated in the indictment that Mr. Whatley is 

last ftforesaid, burst open the same outer-door. And the jurors aforesaid, upon their 
oath aforesaid, do further present, that all the said several matters and things so alleged 
to have been falsely sworn by the said Augustus Newton, as in this count aforesaid, 
were, and each of them was, material for obtaining the said last-mentioned writ of 
habeas corpus, and for obtaining the discharge of the said Augustus Newton from the 
said last-mentioned custody of the said sheriff of the said county of Gloucester, to wit, 
at the parish of Cheltenham aforesaid, in the said county of Gloucester. And so the 
jurors aforesaid, upon their oath aforesaid, do say, that the said Augustus Newton, on 
the said 8tb day of July, in the year aforesaid, at the North Hamlet aforesaid, in the 
connty of Gloucester aforesaid, before the said Richard George Whatley, so being such 
commissioner as aforesaid, and so having such competent power and authority as 
aforesaid, by his own act and consent, and of his own most wicked and corrupt mind, 
iu manner and form last aforesaid, did commit wilful and corrupt perjury, to the great 
displeasure of Almighty God, in contempt of our said lady the queen, and against the 
peace of our said lady the queen, her crown and dignity." 

2A 
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a commissioner duly authorized to take affidavits in the county of Glouces- 
ter in or concerning any cause depending in her majesty^s Court of 
Exchequer at Westminster. His commission, if it existed, is a very spe- 
cial commission ; and, as far as Mr. Whatley knows of bis own knowledge, 
he has no commission at all. 

Atcherley, Serjt., (having conferred with Tindal, C. J.)— I have con- 
ferred with the Lord Chief Justice, and he concurs with me in thinking 
that I cannot stop the cause on this objection. He thinks, and so do I, 
that Mr. Whatley's acting as a commissioner is prim& facie evidence that 
he is so.(a) 

The affidavit of the defendant was read — it was as follows : — 

In the Exchequer of Pleas. 

Between Edward Healy, plaintiff, and Jugustui Newfon, defendant. 

Augustus Nkwto^, of 8t. PauKs Cottage, Cheltenham, in the county of Gloacester, 
esquire, barrister-at-Iaw, maketh oath and saith, that he is now illegally and oppres- 
sively confined a prisoner, in execution for the *debt and costs recovered 
*481] againsthimin this action, and for no othercause whatsoever, in the custody of the 

sheriff and keeper of the county jail of the said county of Gloucester; and that 
the document marked C. hereunto annexed is a copy of the warrant, by virtue of which 
this deponent was arrested and brought into the said custody, duly certified under the 
hand of the deputy governor and keeper of the said jail, wherein this deponent is now 
confined. And this deponent further saiih, that this is an action of debt, in which the 
plaintiff recovered, by consent to a judge's order, the sum of 12/. 14«., for his debt and 
certain cosU of suit, for recovery of which certain writs of capias ad satisfaciendum 
have been issued against this deponent. And this deponent further saith, that on Wed* 
nesday, the 28tb day of June last, this deponent was, in the Shire-hall in Gloucester 
aforesaid, arrested in execution upon the judgment signed in this cause by James 
Bennett, an officer to the sheriff of the city of Gloucester, upon a warrant of capias ad 
satisfaciendum, made by him to the said James Bennett; and James Boodle, the plain- 
tifiTs attorney in this cause, himself personally directed the said officer in making and 
effecting the said arrest. And this deponent further saith, that aAerwards, on the same 
day, he was discharged out of custody of the said sheriff, as to the said execution, by 
order of the said James Boodle, then acting as such attorney. And this deponent fur- 
ther saith, that on Wednesday last, the 5th day of July instant, at about one of the 
clock in the afternoon, he, the said Augustus Newton, was in his own dwelling-house» 
of which he was then the sole tenant at will, called St. Paul's Cottage, aforesaid, situate 
within his own grounds, surrounded by a high wall and paling, when George Wilson, 
the person mentioned in the annexed copy warrant, who is not one of the bound officers 
of the sheriff of Gloucestershire, but was appointed for the purpose of such occasion 
only, at the special instance and prrU of the said plaintiff, scaled the said paling with 
two assistants, with a pistol in hand, which this deponent is informed and verily believes 
was then loaded with powder and three slugs, for the purpose of assassinating this de- 
ponent if opportunity had offered. And this deponent further saith, that his said house 
was in every part then perfectly fast and secure ; that there are two outerKloors to the 
same, both of which were well secured, this deponent being apprehensive of an arrest 
for debt, and confining himself to bis said dwelling-house on that account. And this 
deponent further saith, that the said George Wilson demanded admittance, as he said, 
to execute a warrant against this deponent, which demand was refused by this depo- 
nent's wife, Ltetitia Francis Newton ; that the said George Wilson then said, ** I will 
break in if yon do not let me in." That admittance was still peremptorily refused by 
order of this deponent ; that then the said C^rge Wilson renewed his threats, and made 
efforts to break the front hall-door of the said dwelling-house, which resisted snch efforts ; 
that he then went round to the door of the back-kitchen of deponent's said dwelling- 
house, which is the tmly oiher outtr^oor of the same, and which had been locked and 
well secured all the said day, and the key kept by deponent's said wife ; and that, by 
great force and violence, the said George Wilson succeeded in breaking away 

*the lock fastenings of the said door, and in bursting open the said outer-door; 
*482] that he entered the said house through the same, passed through the intermediate 

rooms and passages, and arrested this deponent in the hall of the said dwelling- 
house. That deponent then admitted three police officers, who had been sent for and 
were there for Mrs. Newton's protection, and in their presence this deponent demanded 

(a) See the case of Btgina v. Murphy^ 8 C. dc P. 297. 
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Aie warranl by virtae of which hia house had been broken into as afbresaidi whereupon 
the said George Wilson proiiuced and read a warrant, of which a copy is hereunto an- 
nexed, marked C, and admitted that he had broken open the deponent's house for the 
purpose of executing the sstme, a^-, he said, the police often did to execute their war- 
rants, and he should do the same, for the sheriflf bad been indemnified, and he, the said 
George Wilson, was acting by the orders of his employer in breaking into deponent's 
house, and if he did wrong deponent had his remedy. And this deponent further saith, 
that the said George Wil&on then by force placed this deponent in a close carriage, and 
conveyed him to the county jail afore>aid; but, before they left the house of deponent, 
the said George Wilson, in answer to this deponent, declared, that he could not take the 
money mentioned in the said warrant, but that his orders were to carry this deponent to 
jail at once; and, before entering the same, the said George Wilson remarked, that 
those who employed him would hang this deponent if they could. And this deponent 
farther saith, that the two 8aid several arrests in execution of him this deponent, the 
one by the said sheriff of the city of Gloucester, and the other by the said George Wil- 
son, the plaintiflTs specially appointed officer to the sheriff of the said county of Glou- 
cester, were both made by order of the plaintiff's said attorney James Boodle; and that, 
as to the first arrest in execution, deponent was discharged out of custody by direction 
of the plaintiff's said attorney given to the said sheriff's officer in the presence of this 
deponent; and that there never was more than the said debt and the one judgment 
between this deponent and the plaintiff. And this deponent further saith, that he is a 
barrister-at-law, of the Oxford circuit, and will suffer the greatest injury in his profes- 
sional character and employment by further detention in his said confinement, illegal 
and oppressive as it is; and that he is anxious to join the circuit at Abingdon. 

(Signed) Aue. NxwToir. 
Sworn at the common jail, at Gloucester, in the county of 
Gloucester, this 8th day of July, 1843, before me, 

R. G. Whatlrt. 

A Commissioner, &c 

The defendant. — There are two variances between the affidavit and the 
setting it out in the indictment. In the indictment it is stated to have been 
sworn in the affidavit, that George Wilson went round to the back-door of 
the house, " which is the only outer-door of the same." In the 
•affidavit itself it is, " which is the only other outer-door of the rmAoo 
same." In the case of Rex v. Spencer ^ 1 C. & P. 260, it was held, ^ 
that, in reciting a bill in Chancery in an indictment for perjury, the inser* 
tion of the word " houses" instead of the word ** house" was a fatal 
variance. 

Godson, — There is no assignment of perjury on those parts of the affi- 
davit, and the variances are, therefore, amendable under the stat.' 9 Geo. 
4, c. 15. 

Atcherley, Serjt. — The case cited by Mr. Newton was, I believe, one 
of those which caused the passing of that act of Parliament. 

The defendant. — In the case of Rex v. Cooke^ 7 C. & P. 559, an in- 
dictment for perjury, assigned on an affidavit made for the purpose of set- 
ting aside a judgment, signed since the rule of Hilary Term, 4 Will. 4, 
alleged, that the judgment was entered up "in or as of" Trinity Term, 
5 Will. 4 ; and it was held bad on the ground that a judgment is now of 
the day on which it is signed ; and Mr. Justice Patteson would not in 
that case allow any amendment ; and his lordship said, that amendments 
should be made very sparingly in criminal cases. 

Atcherley, Serjt. — If the variance between the affidavit and the recital 
of it on the record had related to any assignment of perjury, I should not 
have made the amendment, as it might have misled the defendant ; but, 
as there is no assignment of perjury on that part of the affidavit, the 
amendment cannot affect the merits of the case in any way ; and I shall, 
therefore, allow the amendment to be made. 

The defendant.— In the recital of the affidavit in the indictment, it is 
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*4841 ^^^^^> ^^^ ^^ officer George Wilson was *not one of tfie bound 
•■ officers of the sheriff of Gloucestershire, but was appointed *' at &e 
special instance and part of the plaintiff." In the affidavit itself, the 
words are, ^^ at the special instance and peril of the plaintiff." 

Atcherley, Serjt. — I shall allow that to be amended. 

To disprove that part of the affidavit which stated that the defendant was 
discharged by order of the plaintiff's attorney, Mr. James Boodle was 
called. He said, '^ I was the attorney for the plaintiff in an action, Healy 
V. JVewton. I was in court at Gloucester at the quarter sessions on the 
28th of June, 1843. Mr. Serjeant Ludlow presided. The defendant 
was not discharged out of the custody of the sheriff of the eity of Glou- 
cester by any order of mine. I told the sheriff's officer, that I should not 
bring any action against the sheriff if he let the defendant go, but that was 
afler the defendant had signed a paper. Before the paper was »gned, I 
had never consented to the defendant's discharge. Mr. Serjeant Ludlow 
said, he should recommend the defendant's privile^ to be allowed, be 
having applied for his privilege as attending the sessions as counsel ; but 
he said, he could make no order. The paper was then made out and 
signed by the defendant. 

The paper was read in evidence, and was as follows: — 

HiALT V. NlWTOir. 

I HSBKBT undertiike not to bring any action in respect of any arrest in the said 
action made (his morning against any person or persons ; and I hereby undertake, that 
the plaintiff in the said action shall be at ]it>erty to execute, or cause to be executed, 
the said writ, in the same manner as if no such> arrest had taken place ; and that the 
case shall in all respects be considered as if in point of fact no such arrest had so 
taken place as aforesaid. 

Aue. Nkwtov, 98\h June, 1843. 

Atcherley, Serjt. — I have asked the Lord Chief Justice Tindal his 
opinion upon this part of the case, and I should wish to hear how this 
part of the charge is proposed to be supported. 

mAQM Godson. — The object of the affidavit was to convince Mr. Justice 
•I Maule that the defendant had been discharged from the first arrest by 
order of the plaintiff's attorney ; and that, therefore, the second arrest was 
bad. Now, this paper is signed that the first arrest should go for nothing. 
The words used by the attorney to the officer could not operate in the mind 
of the defendant, because he knew that by this paper the first arrest was to 
go for nothing ; and it will be for the jury to say whether the defendant did 
not know that he was discharged from the first arrest in consequence of 
having signed this paper. 

Greaves^ (on the same side.^ — Lord Coke saYs,(a) " By the ancient law 
of England, in all oaths, equivocation is utterly condemned; for Britton 
saith,(&) Serement est honest et leall quant sa conscience demesne accord 
a cheseun point a la bouche ne pluis ne meins et sil ad discord donques 
est perillous." '^ Perjuri sunt qui servatis verbis juramenti decipiunt aures 
eorum qui accipitmt. If equivocation should be permitted, tending to the 
subversion of truth, it would shake the foundation of justice." I submit 
that this is at all events a case of equivocation, and is, therefore, within 
those authorities. 

In answer to further questions, Mr. Boodle said, '^ I believe that the 
defendant could hear what I said to the officer. When the defendant was 
before Mr. Justice Maule, he put in the affidavit sworn on the 8th of July, 

(a) 3 Inst 166. (6) Fo. 887. 
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1843, and applied for his discharge on the ground that ne nad been 
arrested before, and discharged by me as attorney for the plaintiil ; and, 
also, because his door had been bYoken open. I produced the paper 
signed by the defendant. Mr. Justice Maule said, ^ Did you sign this 
paper before you were set at liberty ?' And the defendant said that he 
did, but it made no difference. The judge said it made all the difference, 
and that, if the court at the sessions had discharged *the defendant rmAQ/R 
on his privilege, his privilege would have been properly allowed ; ^ 
but that the paper was an answer to the first ground for the discharge." 

It was proved by James Bennett, an officer of the sheriff* of the city of 
Gloucester, that he arrested the defendant on the 28th of June, 1843, 
under the first writ ; and this witness further said : " After the document 
was signed by Mr. Newton, Mr. Boodle said to me, ' No action shall be 
brought against the sheriff*.' I then let Mr. Newton go. My reason for 
letting him go was, what Mr. Boodle said to me ; if he had not said it, I 
would not have let Mr. Newton go. Mr. Boodle being the plaintiff's 
attorney, I thought that what he said authorized me to discharge Mr. 
Newton." 

Atcherley, Seijt. — It now appears that the defendant was in custody, 
and would have been detained but for what passed between Mr. Boodle 
and the officer ; this the defendant hears, and on that communication he 
was discharged. His affidavit states that he was discharged by order of 
the attorney. It would have been better if the affidavit had stated the 
whole matter; but I am of opinion, that the charge of perjury cannot be 
supported on this part of the case ; and, in that view of the case, the 
Lord Chief Justice Tindal agrees with me, and I shall, therefore, tell the 
junr so. 

With respect to that part of the affidavit that related to the alleged break- 
ing open of the defendant's door, George Wilson was called. He swore 
that he did not break open the door, but that the defendant at the instant 
and throughout insisted that he had done so. That he (Wilson) then said, 
" Well, you may say so if you like, and you know where to seek your 
remedy ;" and that, upon a policeman commg in, the defendant said, "This 
man broke open my aoor," on which he (Wilson) replied, " Well, I have 
acknowledged before that I did, and you may seek your remedy." Wil- 
son, however, swore on the present trial that, •thoura he had used r^^orv 
these words at the time, yet that, in fact, he did not break open the ^ 
door. 

Atcherley, Serjt. — I shall leave it to the jury to say, even assuming 
that the door was not broken open, whether Mr. Newton might not have 
been under the bond fide impression that it had been, as he at the moment 
charged the officer with having broken open the door, and persisted in that 
charee. 

His lordship re«stated this question to the jury. 

Verdict — ^Not guilty. 

Crodsm and Greaves^ for the prosecution. 

The defendant in person. 
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DOE, on the several demises of BLAYNEY and Others, v. SAVAGE 

and Another. 

T. occupied lands from 1790 to 1815, bat had ceased to occupy (hem before the time of 
his death. At T.'s death, amon^ his papers were foood a series of receipts for the 
rent of this land from 1790 to 1804, signed by M. P., sen., who died in 1806, and a 
similar series of receipts for rent from 1606 to 1815, signed by M. P., jun., (the 
daughter of M. P., sen.,) who died in 1826: — Held, in ejectment for these lands, that 
these receipts were receivable as evidence of the seisin of M. P., sen., and M. P., jun. 

An examined copy of an entry in a parish register of marriages is receivable in evi- 
dence to prove a marriage, although the entry in the register purport to be attested by 
one witness only, the words '*In the presence of*' in the entry being followed by one 
name only. 

Ejectment to recover lands at North Piddle. 

It was opened by Whateley^ for the lessors of the plaintiff, that the lands 
in question had been bought of Nicholas Geary by William Phillips the 
elder, in the year 1777, who in the same year devised them to his widow, 
Mary Phillips the elder, in fee. William Phillips the elder died in 1782, 
and his widow, Mary Phillips the elder, by her will made in 1804, devised 
the property to her son John and Mr. Thomas Blayney in fee, in trust to 
*48R1 ^^^ ^^ ^^^ divide the ^proceeds between her daughter, Mary Phillips 
J the younger, and Ann Smith, widow, Mary Phillips the elder 
died in 1806, John Phillips in 1808, and Mr. Blayney, the other trustee, 
in 1838 ; and, no sale of the property having taken place, Mary Phillips 
the younger received the rents of the property till- her death in 1826 ; one 
of the demises in the declaration being that of Mr. Robert Blayney, the 
heir of Mr. Blayney the trustee. The defendants claimed under a deed 
of the year 1791, alleged to have been executed by Mary Phillips the 
elder, by which, if the deed were genuine and valid, she had divested 
herself entirely of this property ; however, possession had never gone under 
this deed, and it was imputeu that the deed was a forgery. 

On the part of the plamtifT, deeds of lease and release, dated the 24th 
and 25th of January, 1777, by which Nicholas Geary conveyed lands at 
North Piddle to William Phillips the elder, were put in, as were the will 
of William Phillips the elder, dated March 19th, 1777, and that of Mary 
Phillips the elder, April 17th, 1804; and it was proved, that William 
Phillips the elder died in 1782, and Mary Phillips the elder in 1806. 

To prove the marriage of William Phillips, the son of William and 
Mary Phillips the elder, in support of one of the demises in the declaration 
by the heir of William Phillips the son, an examined extract from the 
register-book of marriages of the parish of All Saints, Evesham, was offered 
in evidence : it was in the following form : — 

" The year 1804. William Phillips, of the parish of Great Hampton, 
and Saran Taylor, of Saint Lawrence, were married in this church by 
license the 2d day of February, in the year of our Lord one thousand 
eight hundred and four, by me, E. Cooper. 

^' This marriage was solemnized ) William Phillips, 

between us, \ Sarah Taylor, 

"In the presence of James Taylor," 

GodsoUy for the defendant. — I submit that this copy of the All Saints' 

•iiPQl r^g^s^®*" ^s ^^^ receivable in evidence. By •sect. 15 of the Marriage 

^ -I Act, 26 Geo. 2, c. 33, it is enacted, that " all marriages shall be 
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solemnized in the presence of two or more credible witnesses besides the 
minister who shall celebrate the same ; and that, immediately after the cele- 
bration of every marriage, an entry thereof shall be made in such register 
to be kept as aforesaid, (that is, in books which are described in the 14th 
section of the act,) '4n which entry or registry it shall be expressed, that 
the said marriage was celebrated by banns or license ; and if both or either 
of the parties married by license be under age, with consent of the parents 
or guardians, as the case shall be, and shall be signed by the minister, with 
his proper addition, and also by the parties married, and attested by such 
two witnesses^ which entry shall be in the form or to the effect following." 
llie form of entry is then set out, and it concludes, '^ In the presence of £. 
F., G. H." clearly importing that two witnesses must si^n the attestation 
in the renter-book. Here the register purports to be signed by one wit- 
ness only, and the register imports that the marriage was solemnized in the 
presence of one witness, and no more ; and although it may be that the 
marriage is a valid marriage notwithstanding this delect in the registration 
of it, yet I submit, that this register, not being in conformity with the act 
of Parliament under which it was made, is not receivable in evidence. 

Whateley^ for the lessors of the plaintiff. — To perpetuate the evidence 
of marriages, it is directed by the stat. 26 Geo. 2, c. 33, that the register shall 
be in a particular form, and the statute is merely directory as to the form ;(a) 
and a public document may always be given in eviaence by proof of 
an examined copy of it. 

• W. J. Alexander^ on the same side. — A marriage may be proved r#^q/> 
in various ways. It may be proved by some one who was present ^ 
at it. 

Godson. — ^If a register attested by one witness is receivable as evidence 
of a marriage, so would a register not attested by any witness at all, and 
without the signatures of the minister and parties. 

Atcherley, Serjt. — I shall receive the evidence. 

The evidence was received. 

With a view of showing the seisin of Mary Phillips, and that she was in 
the receipt of the rents of the property from tne year 1790 to the year 1804, 
Wkateleyy for the lessors of the plaintiff, proposed to put in a series of re- 
ceipts for rent signed by Mary Phillips from 1790 to 1d04. It was proved, 
that Mr. Joseph Fansell (who was (lead) was in the occupation of the pro- 
perty in question from the year 1790 to the year 1815 ; and it was also 
proved by his nephew Mr. John Tansell, that, on the death of Mr. Joseph 
Tansell, these receipts (which purported to have been given half-yearly) 
were found among his papers. Mr. Joseph Tansell had ceased to be 
tenant of the property before the time of his death. 

Talfourdy Serjt., for the defendants. — I apprehend that receipts for rent 
by a deceased person, who does not by those receipts charge himself to 
any other person, (as a steward does to his employer,) are not receivable 
in evidence. This sort of evidence was attempted in the case of Davies 
V. LoumdeSj but was not received. 

WhateUy. — We have put in the will of William Phillips, who devised 
thb property to Mary Phillips in fee ; and these receipts are admissions by 

(a) The preamble to the 16th section of the stat. 26 Geo. 2, c. 33, is, " And in order to 
preserve the evidence of marriages, and to make the proof thereof more certain and easjr, 
and for the direction of ministers in the celebration of marriages and rtgUiering tkn-taf^ 
^e it enacted,** dtc. 
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*491 1 ^^ Phillips that the *reiit was paid. In the case of Doe d, Uoyd 
-I V. Pasmgham^ a receipt for rent given by Gwin Lloyd was ofiered 
in evidence, and objected to by the present Lord Ltndhurst, not on the 
ground that it was not receivable in evidence, bat because it was not 
stamped, his lordship not at that moment recollecting that the receipt tax 
was not imposed at the time that receipt was written. 

W, J, Alexander^ on the same side. — ^These receipts are found in the 
hands of Tansell the tenant, and are, therefore, receivable as admis»ons by 
Mary Phillips against her interest. 

J. W. Smithy on the same side. In actions on bonds more than twenty 
years old, it has been a question, whether endorsements of payments of in- 
terest by a deceased obligee are receivable as evidence to take the case 
out of the statute of limitations. 

Atcherley, Serjt. — It must be shown when such endorsements were 
made, or they may have been only endorsements made by the obligee in 
his own favour, in order to prevent the statue of limitations from being a 
bar to the action. 

J. W. Smith. — These receipts are proved to have been brought from the 
custody of Tansell the tenant, and a statement by Mary Phillips, kept in 
the possession of Tansell, is certainly evidence to go to the juiy that Tan« 
sell admitted its truth. 

Atcherley, Serjt. — ^You put it not only on the ^ound that these are 
admissions by Mary Phillips; but they are admissions by Tansell the 
tenant also. 

/. W. Smiih. — As Tansell was in the possession of the land, his ad- 
mAQo'] misaon as to the seisin, either by parol or ^writing, would be 
•I receivable in evidence. So, I submit, that his keeping these docu- 
ments is a reco^ition of them. The question at present is not as to the 
weight of the evidence, but as to its admissibility. 

Atcherley, Serjt., said that he thou^t the receipts were admissible, 
but that he would consult the Lord Chief Justice Tindal, and, having 
done so, said: ^'I have conferred with the Lord Chief Justice, and he 
also thinks that these receipts are receivable in evidence, on the ground 
that they are produced from the custody of the tenant ; and that, as they 
are produced from the custody of the tenant, this could not have been a 
making of evidence by Mary Phillips in her own favour. If these receipts 
had come from the custody of Mary Phillips, they might not have been 
receivable in evidence." 

The receipts were read in evidence, as were receipts produced under 
precisely similar circumstances, which were signed by Mary Phillips the 
younger, and were for rent from 1809 to 1815. 

A notice to quit the property, — dated the 21st of March, 1808, signed 
by Mary Phillips and Ann Smith, addressed to Mr. Joseph Tansell, — and 
a lease of the property for three years to Mr. Joseph Tansell, purporting to 
have been made to him in April, 1808, by Mary Phillips the younger and 
Ann Smith, but executed by the latter and Mr. Joseph Tansell only, — found 
among his papers at his death by his nephew, were ofiered in evidence. 

Atcherley, Serjt. — These fell within the same rule as the receipts. 

The notice to quit and lease were given in evidence. 

The defence was, that, m the year 1791, Mary Phillips the elder had 
mAQoi conveyed away the property in question by •a deed, and, if that 
J deed was a genuine and valid deed, it was conceded that the pro- 
perty belonged to the defendants, and not to any of the lessors of the plain- 
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tiff; and evidence was also given to show that William Phillips the elder 
had bought only a part of the property from Nicholas Geary, and that, with 
respect to the residue of it, the legal estate was in the trustee of an out- 
standing term, who was not one of the lessors of the plaintiff. 

In reply, it was contended, that Mary Phillips, when she executed the 
deed of 1791, had been imposed upon, and had executed the deed be- 
lieying it be a deed for some other purpose. 

The jury were of that opinion, and found a 

Verdict for the plaintiffs. 

WhateUy^ W. /. Alexander ^ and J. W, Smithj for the plaintiffs. 

Talfourdy Serjt., Godson^ and John Gray^ for the defendants. 

In the ensuing term, Talfourdy Serjt., applied to the Court of Queen's 
Bench for a rule to restrict the verdict to a part of the property only, or for 
a new trial on grounds not at all affecting the points of law above reported. 
The court granted a rule to show cause. 
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BEFOEE LORD CHIEF JUSTICE TINDAL. 



REGINA V. THOMAS COX. 

^n indictment for larceny, which charges that the prisoner stole "three egge, of tnevalne 
of twopence, of the goods and chattels of 8. H.," is bad, for not stating the species of 
eggs, because it does not show that the eggs stolen might not be sach as are not the 
subject of larceny. 

Larceny. — The prisoner was indicted for stealing ^' three eggs, of the 
▼alue of twopence, of the goods and chattels of Samuel Harris.'' 

The eggs stolen were the eggs of a guinea-fowl. 

TiNDAL, C. J., — The indictment is insufficient. It should have stated 
what sort of eggs were stolen. For aught that appears on this indictment, 
the eggs stolen might have been adder's eggs, or some other species of 
eggs which cannot be the subject of larceny. 

His lordship directed an acquittal. Verdict — ^Not guilty .(a) 

Huddleston^ for the prosecution. 

(a) See the case of Reg, t. jiUen, post, p. 496. 



REGINA V. JOHN SILLS, GEORGE FELLOWS, and JAMES 

JOHNSON. 

A. and B. were indicted for burglary and stealing. A part of the stolen property was 
found in the house of each of the prisoners : — Heldj that the wife of A. was a compe- 
tent witness to prove that she took to B.'s house the stolen property that was found 
there. 

Burglary. — ^The prisoners were indicted for having, on tlie 8th of 
March, 1844, burglariously broken and entered the dwelling-house of 
Anne Willcs, situate at Yardley, and stolen therein cloaks, necklaces, 
workboxes, and other articles. 

*ETidence was given to show that a part of the stolen property was r*jQ^ 
found in the house of each of the prisoners 



495 Reg. v. March. O. S. C. 18*4. 

Huddkston^ for the prisoners, proposed to call the wife of the prisoner 
Sills, as a witness for the prisoner Fellows, to prove that she brought to 
Pellows's house that part of the stolen property which was found there. 

TiNDAL, C. J. — I think she is a competent witness for that purpose. 

The witness was examined. The jury found the prisoners Guilty. 

W. A. Hilly for the prosecution. 

Huddlestariy for the prisoners. 



REGINA V. WILLIAM ALLEN. 

Ad indictmeot for beastiality, which describes the animal as ''a certain animal called 
a bitch" is sufficiently certain, although the females of foxes and some other animals 
are called bitches, as well as the female of the dog. 

Misdemeanor. — ^The indictment charged, that the defendant, on, &c., 
at, &c., '^in and upon a certain animal called a bitch, tulawfully and 
wickedly did lay his hands," with intent feloniously to commit beastiality 
'* with the said animal, and then and there unlawfully and wickedly did 
attempt feloniously, &c., carnally to know the said animal," &c. 

HuddlesioTij for the defendant. — I submit that this indictment is bad, on 
the ground that it does not describe the animal with sufficient certainty. 
In the case of Regina v. Cox^ (ante, p. 494,) your lordship held, that, m 
•iiQfil ^^ indictment for •stealing eggs, the description " three eggs" was 
-' not sufficient, without stating what species of eggs they were. So, 
here, the term " bitch" may mean a female dog, or it may be a bitch fox, 
a bitch otter, or the bitch of some other animal ; and all indictments should 
be certain, so as to enable a prisoner to plead autrefois acquit. 

TiNDAL, C. J. — I think this indictment quite sufficient, and that the 
description of the animal is sufficient. In the case of Regina v. Cox the 
eggs stolen might (consistently with every thing that was stated in the in- 
dictment) have been the eggs of some animal, the eggs of which could not 
be the subject of larceny. 

Huddleston addressed the jury for the defendant. 

Verdict — Not guilty. 

Beadoriy for the prosecution. 

HuddlestnUj for the defendant. 



REGINA v. JOSEPH DAVID MARCH and MARY BRANSTON. 

M. was delivered of a child at the house at which A. and B. resided, they telling her tha: 
the child was to be taken to an institution to be nursed. A. and B. took the child from 
the house, and put it into a bag, and hung the bag with the child in it on some park- 
palings at the side of a foot-path, and there left it: — Held, that this was an assault ol 
the child. 

Attempt to murder. — The first count of the indictment charged, that 
the defendants " in and upon a certain male child of one Anne Milne, of 
tender age, to wit, of the age of forty*eight hours, and not named," did 
make an assault, and that they placed the child in a bag, and suspended 
the bag from certain pales, ana left the child exposed to the inclemency of 
the weather, and thereby attempted to murder the child. The second count 
mAQrji ^^^ ^similar, but charged an attempt to murder the child by starva- 
^ tion. The third count charged the placing of the child in the bag, 
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and hanging the bag on the pales, as an assault \{a) and the fourth count 
>vas for a common assault. *Fifthj sixths seventh^ ana eighth counts, r«^Qo 
like the first four, except that the child was described as '^ a cer- ^ 
tain child of the said Anne Milne, of tender age, to wit, of t&e age of 
forty-eii^ht hours, whose name is to the jurors aforesaid unknown." Jitnihy 
tenihj eleventh^ and twelfth counts, exactly similar to the fiAh, sixth, seventh, 
and eighth, but omitting the words '^ of the said Anne Milne." 

It appeared that the defendant March resided in High-street, Bordesley, 
near Birmingham, and dispensed medicines, and also practised as a sur- 
geon, the other defendant living with him ; and that Anne Milne, who 
came to the defendant March's house for her accouchement, was, on Satur- 
day, the I8th of May, 1844, delivered of a male child, which the defend- 
ants told her was to be taken to a nursery or institution to be brought up. 
It further appeared, that at about two o'clock in the afternoon on Monday, 
the 20th of May, 1844, the defendants left their home with the child, and 
were seen by a witness named Dingley, at between two and three o'clock 
on the same afternoon, passing along a foot-path leading from the Alcester 

(o) The first count of the indictment was in the following form : — 
** Worcestershire, > The jurors for our lady the queen upon their oath present, that 
to wit. 3 Joseph David March, late of the parish of Kingsnorton, in the county 

of Worcester, surgeon, and Mary Branston, late of the same place, single woman, on 
the 20th day of May, 1844, wiih force and arms, at the parish aforesaid, in the county 
aforesaid, in and upon a certain male child of one Anne Milne, of tender age, to wit, 
of the age of forty-eight hours, and not named, in the peace of Ood and our said lady 
the queen, then and there being, unlawfully did make an assault, *and that the said 
Joseph David March and Mary Branston then and there unlawfully did put and place 
the said male child in a certain bag, and the said male child, so put and placed in the 
said bag, did then and there unlawfully suspend and place on certain pales, then fixed 
and being in a certain public road and highway there, and then and there did unlaw- 
fully and inhumanly leave, abandon, and expose the said child to the cold and incle- 
mency of the weather without sufiicient and proper clothing to cover and protect the 
body of the said child with intent him the said male child, thereby (hen and there feloni- 
ously, wilfully, and of (heir malice aforethought, (o kill and murder ; and did thereby 
then and there unlawfully and inhumanly attempt and endeavour the said male child 
then and there feloniously, wilfully, and of their malice aforethought, to kill and murder, 
against the form of (he s(atute in such case made and provided, and against the peace 
of our said lady the queen, her crown and dignity." 

The second count was exactly similar to the first count to the asterisk, and then pro« 
ceeded as follows : — 

** And that the said Joseph David March and Mary Branston, then and there having 
the said male child in their cus(ody, power, and possession, and then and (here wickedly 
contriving to deprive (he said child of his life by starvation and the want of food and 
Bourishment necessary for the sustenance and support of the body of the said child, did 
then and there unlawfully and inhumanly put, place, leave, abandon, and expose the 
said child in a certain open and public highway there, (the said child being then and 
there unable to pro(ect or take care of himself,) with intent thereby then and there 
feloniously, wilfully, and of their malice aforethought, to kill and murder the said child, 
and did thereby then and there unlawfully and inhumanly attempt and endeavour (he 
said male child then and there feloniously, wilfully, and of their malice aforethought, to 
kill and murder, against the form of the statute in such case made and provided, and 
against the peace of our said lady the queen, her crown and dignity.** 

The third count was precisely similar to the first count to the asterisk, and then pro- 
ceeded as follows : — 

" And that the said Joseph David March and Mary Branston with their hands then 
and there did put and place the said child in a certain bag, and did then and there 
suspend and hang the said bag with the said child therein as aforesaid on certain 
pales, then fixed and being in a certain public highway there, and did then and 
there unlawfully and inhumanly leave, desert, and abandon the said child, so being in 
the said bag, hanging on the said pales as aforesaid, in the highway there, the said male 
child *>cing of such tender age as aforesaid, and unable to take care of himself, to the 
manifest danger of the life of the said male child, and against the peace of our said 
lady the queen, her crown and dignity." 
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turnpike-roady by the side of Moseley-park, to Edgbaston-lane, and tbat 
soon after that, this witness saw hung from the paling at the side of the 
foot-path a coarse linen bag, about two feet deep, and fifteen inches wide, 
which hung upon one of the pales by two holes made in the upper part of 
WAQM the *bag. This bag contained a child, and some pieces of old cloth, 
-' which had formed part of a coat. It was proved by a superintend- 
ent of police, named Griffiths, that he took the defendant March into cus- 
tody on the same afternoon, when the defendant March stated that he gave 
the child to a woman named Vincent, who lived in Red Lion yard, and 
was a midwife, and that she was to take it to be dry-nursed to some hos- 
pital ; but the superintendent of police stated that no such person could be 
found. Evidence was also given to show that the bag in which the child 
was, belonged to the defendant March, and that pieces of cloth correspond- 
ing with those found with the child were found in his hoase. It was further 
proved by Mr. Kimberley, a surgeon, that, in his opinion, the putting a child 
of so tender age into a bag, and then hanging the bag on pales, would be 
likely to cause the death of the child. 

nuddkstonj for the defendants. — With respect to the third and fourth 
counts, I submit, that, if there was consent to what was done, there could 
be no assault ; as the child was of so tender age, the consent of its mother 
might be necessary, but here the defendants had possession of the child by 
the consent of the mother. 

TiNDAL, C. J. — The mother gave that consent on the false pretext thai 
the child was to be taken to some institution ; and as that pretext was false, 
it was really no consent. 

Keating^ for the prosecution. — I do not understand your lordship to 
decide, that, if the mother had consented to all that was done, there would 
have been no assault on the child. 

TiNDAL, C. J. — I have not said that. All that I have said is, that there 
is no evidence of any consent on the part of the mother. 
*5001 ^Htuidleston addressed the jury for the defendants, and argued 
•' that there was no sufficient proof of any intention to murder, so as 
to support the first and second counts.(a) 

TiNDAL, C. J., ^in summing up.W-The defendants are charged with 
having assaulted this child, and in the first and second counts an intent to 
murder is laid. I much incline to think that an intent to murder cannot 
be fairly inferred here ; for if there had been an intention in the prisoners 
to have murdered this child, a very little difference in the mode of packing 
up the bag would have carried that intention into effect. With respect to 
the third and fourth counts, there is no real difference in the charges con- 
tained in them, and the taking of the child and putting it into a bag was 
an assault. The case, therefore, resolves itself into this question, whether 
the defendants are the persons who did take this child and put it into the 
bag, and hang it on the palin&;s ; but I think you may acquit them on all 
*hose counts which charge an intent to murder. 

The jury found both the defendants guilty on the third and fourth 
counts of the indictment, and Not guuty of the residue of the charge. 

Keating and Spooner^ for the prosecution. 

Huddlestofij for the prisoners. 

(a) See the ease of BegiM v. WaUtn, C. & Mar. 164. 
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A coant in an indictment on the stat. 1 Will. 4, c. 66, s. 20, which charges that tha 
prisoner "fthnUmtlf and mlftUly did t*e$troy, deface, and injure" a parish register, is not 
bad for duplicity, and it is not necessary in such a count to allege a trienter. 

The tearing off a part of a leaf of a parish register-book, on which part of the leaf i& 
written entries of baptisms, dtc, by which tearing the portion of the leaf torn off is 
entirely detached from the book, is a felony within the stat. 1 Will. 4, c. 66, s. 20, 
although the portion of the leaf thus torn off be afterwards pasted into the book, so 
that all the entries are as legible as before. 

Whether, in a case of felony not capital, a judgment against a prisoner on a demuner 
to the indictment is conclusive against him, ls in misdemeanor, and whether the 
prisoner being tried for the felony aAer a judgment against him on demurrer is con- 
fined to capital cases— ^^tunv.' 

Indictment on the stat. 11 Geo. 4, & 1 Will. 4, c. 66, s. 20. (a) The 
first count of the indictment was in the following form : — 

*^ The jurors for our lady the queen upon their oath present, that John 
Bowen, late of the parish of Pirton, in the county of Worcester, labourer, 
on the 31st day of July, a. d. 1843, with force and arms, at the parish of 
Pirton aforesaid, in the county aforesaid, feloniously and wilfully did 
•destroy, deface, and injure [a certain register of baptisms, mar- r#c/\rt 
riages, and burials, to wit, the register of baptisms, marriages, and ^ 
burials of the parish of Croome d'Abitot, in the said county of Worcester,] 
which said re^ster then, to ^it, before and at the time of the destroying, 
defacing, and mjuring thereof as aforesaid, was there, to wit, at the parish 
of Pirton aforesaid, in the county aforesaid, kept by and in the custody of 
the Rev. William Lister Isaac, clerk, then and there being the rector of 
the said parish of Croome d'Abitot, against the form of the statute in such 
case made and provided," &c. The second count was precisely similar to 
the first, except that, instead of the words between the brackets, were the 
following : ^^ a certain part, to wit, one l«?af of a certain register of baptisms, 
marriages, and burials, to wit, of the register of baptisms, marriages, and 
burials of the parish of Croome d'Abitot aforesaid, in the county afore- 
said." Third and fourth counts, similar to the first and second, but stating 
the register to be " kept by and in the custody of the Rev. Henry Cor- 
nelius Hart, clerk, then and there bein^ curate of the said parish of Croome 
d'Abitot." Fifth and sixth counts, hke the first and second, but stating 
the register to be *^ kept by and in the custody of the then officiating 
minister of the said parish of Croome d'Abitot." The indictment con- 
tained six similar counts stating the register to be a register of baptisms, 

(a) By which it is enacted, "That« if any person shall knowingly and wilfully insert, 
or cause or permit to be inserted, in any register of baptisms, marriages, or burials, 
which hath been or shall be made or kept by the rector, vicar, curate, or olficiating 
minister of any parish, district parish, or chapelry, in England, any false entry of any 
matter relating to any baptism, marriage, or burial, or shall forge or alter, in any such 
register, any entry of any matter relating to any baptism, marriage, or burial, or shall 
utter any writing as and for a copy of an entry in any such register of any matter 
relating to any baptism, marriage, or burial, knowing such writing to be false, forged, 
or altered, or if any person shall utter any entry in any such register of any matter 
relating to any baptism, marriage, or burial, knowing such entry to be false, forged, or 
altered, or shall utter any copy of such entry, knowing such entry to be false, forged, or 
altered, or shall wilfully destroy, deface, or injure, or cause or permit to be destroyed, 
defaced, or injured, any such register, or any part thereof, or shall forge or alter, or 
shall utter, knowing the same to be forged or altered, any licen^e of marriage, every 
sach offender shall be guilty of felony, and being convicted thereof, shall be liable, at 
the discretion of the court, to be transported beyond the seas for life, or for any term 
not less than seven years, or to be imprisoned for any term not exceeding four years, 
nor less than two years.** 

TOL. I. 37 2 B 
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six similar counts stating it to be a register of marriages, and six simQar 
counts stating it to be a register of burials. 

When the prisoner was called upon to plead to this indictment, F. V. 
Leej for the prisoner, proposed to demur specially to it.(a) 
•^0^1 *TiNDAL, C. J. — This is not a capital case ; you therefore may 
J be bound by your demurrer, and may not be allowed to plead over. 

(a) The demarrer was in the folio wins; form :-^* And the said John Bowen, in his 
own proper person, cometh into conrt here, and having heard the said indictment reaJ. 
saith, that the said indictment, and the matters therein contained, in manner and form 
as the same are therein stated and set forth, are not sufficient in law; and that he the 
said John Bowen is not bound by law to answer the same. And the said John Bowen 
says, that the said indictment, and each and every count thereof, is insufficient, among 
other things, in this, to wit, that the said John Bowen is in each and every count of the 
said indictment indicted for and charged with more than one offence, in that each and 
every count of the said indictment charges the said John Bowen with destroying, and 
also with injuring, and also with defacing the respective register, or part of a register 
therein mentioned; and in that the said indictment is otherwise informal and defective: 
and this he is ready to verify. Therefore, for want of a sufficient indictment in this 
behalf, the said John Bowen prays judgment, and that by the court here he may be dis- 
missed and discharged from the said premises in the said indictment specified." 

« (Signed) B. Yardlkt." 

In Arch. Cr. PI., p. 53, it is said. "In civil actions the usual nM>de of objecting to 
pleadings for duplicity is by special demurrer; it is cured by general demurrer, or by 
the defendant's pleading error. In criminal ca^^es the defendant may object to it by 
special demurrer, perhaps, upon a general demurrer; or the court in general, upon ap- 
plication, will quash the indictment; but it is extremely doubtful if it can be made the 
subject of a motion in arrest of judgment, or of a writ of error ; and it is cured by a 
verdict of guilty as to one of the offences, and not guilty as to the other.** 

But it is laid down by Mr. Chitty, (1 Ch. Cr. L. 353,) that, "in cases of felony, no 
more than one distinct ofi*ence or criminal transaction at one time shonld regularly be 
charged upon the prisoner in one indictment, because, if that should be shown to the 
court before plea, they will quash the indictment, lest it shonld confound the prisoner 
in his defence, or prejudice him in his challenge to the jury." ** And if they do not 
discover it until afterwards, they may compel the prosecutor to elect on which charge 
he will proceed. But this is only tnatler of prudence and ditcretion^ which it rests with 
the judge to exercise. For, in point of law, there is no objection to the insertion of 
several distinct felonies of the same degree, though committed at different times, in the 
same indictment, against the same ofl^ender, and it it no ground ciiher of demurrer or arrest 
of judgment;" and for this Mr. Chitty cites 3 T. R. 105 ; 2 Ea. P. C. 515 ; 2 Camp. 131 ; 
3 Camp. 132; Uro. C. C. 41 ; Burn, J ^*' Indictment ** iv.: 2 H. P. C. 173; 2 Leach, 
1103. And Mr. Starkie says, (1 Stark. Cr. PI. 39,) "If several felonies be charged 
against a prisoner in the same indictment, it is no objection either upon demurrer or in 
arrest of judgment, for on the face of an indictment every distinct count imports to go 
for a distinct offence." 

In the case of Yourm v. Rex, 3 T. R. 105, Mr. Justice Buller says, ** In misdemeanors, 
the case in Burrow [Rex v. Jlenjield, 2 Burr. 98U,] shows that it is no objection to an 
indictment, that it contains several charges. The case of felonies admits of a diff^erent 
consideration ; but even in such cases it is no objection in this stage of the prosecu- 
tion [i. e. on writ of error.] On the face of an indictment, every count imports to be 
for a different offence, and is charged as at diffierent times; and it does not appear on 
the record whether the offences are or are not distinct. But if it appear, before the 
defendant has pleaded or the jury are charged, that he is to be tried for separate of- 
fences, it has been the practice of the judges to quash the indictment, lest it shonld 
confound the prisoner in his defence, or prejudice him in his challenge of the jury ;'^ 
'*but these are only matters of prudence and discretion. If the judge who tries the 
prisoner does not discover it in time, I think he may put the prosecutor to make his 
election on which charge he will proceed. I did it at the last sessions at the Old Bailey, 
and hope that in exercising that discretion I did not infringe on any rule of law or jus- 
tice. But if the case has gone to the length of a verdict, it is no objection in arrest of 
judgment. If it were, it would overturn every indictment which contains several 
counts." In the same case, Mr. Justice Grose says, ** I am clearly of opinion that it is no 
objection in arrest of judgment, that the indictment charges several offfences. The dif- 
ferent counts in the indictment always state the offences as separate; and if this objec- 
tion were to prevail, every indictment which contains two counts must be bad. Tlunr 
objeHion even in the cate of felonie*, still less is it so in misdemeanors.** 



1 CaRRINGTON & KiRWAN. 504 

*F. V. Lee. — ^I apprehend, that in this case the prisoner may i-v^qj 
plead over. ^ 

Talfaurdj Serjt., for the prosecution. — It is certainly, not a settled point. 

GreaveSj amicus curis. — In the case of Begina v. Purchase^ C. & Mar. 
617, which was tried at Gloucester, and in which I was counsel, Mr. Jus- 
tice Patteson expressly held the party entitled to plead over, and that 
was a case of embezzlement. 

TiNDAL, C. J. — It is a very doubtful point. I give no •judg- r^^nr, 
ment. I only forewarn the counsel that they may be concluded by ^ 
the demurrer. 

F. V. Lee. — We had thought, after the cases of Regina v. Phelps^ Car 
& M. 190, and Begina v. MamSj Id. 299, that this point had been de- 
cided, but your lordship having expressed a doubt upon it, we will with- 
draw the demurrer.(a) 

The demurrer was withdrawn, and the prisoner pleaded, Not guilty. 

It was stated by the witnesses, that the prisoner was employed '' in get- 
ting up the pedigree of Mr. John Wood," who claimed to be heir-at- 
law of the late Mr. James Wood of Gloucester, and that the prisoner 
called on three several occasions to search the register of the parish of 
Croome d'Abitot ; and on the last occasion, whilst Mr. Hart, the curate, 
was looking into the iron chest for a register-book of Pirton parish, (which 
for some purposes is united to Croome d'Abitot,) the prisoner tore off the 
lower portion of one of the leaves of the parish register of Croome d'Abi- 
tot, the part of the leaf which was torn off being entirely separated from 
the residue. 

^The page of the register-book which was torn was as fol- r*QQc 
lows : — ^ 



Bar. George Surman, July 6ih, 1741. 

The Rev. Mr. Brian HardiDg, RecL of this Parish, was buried Oct'- y* 

10th, 1741. 

Oct**'- 4th, 1741, • John Rawlins 6l Izabel Thomason were marry'd pr. 

Licence. 

Dec^* 18th, 1741, Thomas, son of Richd. 6l Elizabeth Ran, was bap- 
tized. 

Dec^- S7th, George, son of John dc Mary Lyes, was baptiz*d 1741. 

Jany- 12th, 1741, Mary Fernal was bury'd. 

Feb^- 7th, 1741, John, son of Solomon &, Ann Kirby, was baptized. 

Feb7' 19th, The same John was bary'd. 



By the tearing of the leaf, all that part of it which is below the dotted 
line had been completely detached from the book, that part which is above 
the dotted line being left in the book, and still forming part of it. 

(a) In the case of Gray v. The Quftnt (in error,) in the Hoase of Lords, September 
8d, 1844, Tindal, C. J., Pollock, C. B., Patteson, J., Williams, J., Coltman. J., and Wight- 
man, J., were of opinion, that a prisoner indicted on the stat 1 Vict. c. 85, for shooting 
with intent to murder, was entitled to challenge jurors peremptorily, although the 
offence of shooting with intent to murder is not capital, and notwithstanding the state- 
ment of most of the lext-wriiers, that the right to challenge peremptorily is a privilege 
infavortm vita. But Baron Parke was of opinion that the peremptory challenge of the 
jurors ought to be disallowed in that case as being a privilege infavorem vita only ; that 
the privilege ceased when the offence for which the person was tried was no longer 
capital. The House of Lords, however, acted upon the opinion of the majority of the 
judges, and decided that the prisoner was in that case entitled to challenge perempto- 
rily, although he was not charged with a capital offence. 
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When the book was produced at the trial, the portion of the leaf vrhich 
had been torn off had been pasted to the remaining portion in the book, 
and the whole was. as legible as it was before the leaf had been torn. 

To prove that the prisoner had torn the leaf of the register-book wil- 
fully, evidence was given that he had been several times at the registry of 
the Bishop of Worcester, and from that registry the transcript of the 
Croome d^Abitot register for the year 1741 was produced ; and it was im- 
puted on the part oi the prosecution, that that transcript had been altered 
so as to suit the pedigree of Mr. John Wood, and that the prisoner's object 
in destroying a part of this leaf of the Croome d'Abitot register was, that 
this transcript should become good secondary evidence in support of that 

J •'file transcript which was given in evidence was as "follows : — 

An accoant of all the Christenings, Weddings, and Burials that were in the Parish of 
Crorob d'Abbitot, in the county and diocese of Worcester, in the year one thousan^l 
seven hundred and forty-one, taken from the register*book belonging to the said parish 

Baptized. 

Dec'. 18, Thomas, the son of Richard Ran and Elizabeth his wife. 

37, George, the son of John Lyes and Mary his wife. 
Feb^. 7, John, the son of Solomon Kerby and Anne his wife. 

Marryed. 

Oct'. 4, Ralph Watson, of the parish of Woodstock, in the county of Oxford, and 
Mary Wood, of Pitchcomb in the county of Gloucester. 

Buryed. 

Oct'. 10, The Rev. Mr. Brian Harding, Rect of this Parish. 

Jan'. IS, Mary Femal. 

Feb,. 19, John, the son of Solomon and Anne Kerby. 

Examined by me, April 20, 174S, T. Thomas, Curate. 

Attested by us, WitLiAM TaoBirxLOK, ? /,, u ^ 

TeoKAsBucBL., '^Chufx:hwardena. 

The defence was, that the prisoner had torn the leaf of the register by 
accident 

TiNDALi C. J., in summing up, left it to the jury to say, whether this 
was a mere accidental destruction of this part of the register, or whether 
it was done by the prisoner wilfully and with a sinister motive, in order to 
make that evidence, which, unless the original register were destroyed, 
never could be used at all. Verdict — Guilty. 

F. V. Lee, for the prisoner. — This indictment is founded on the 20tk 
section of the stat. 1 Will. 4, c. 66, by which it is enacted, {inter o/ia,) 
^^ That, if any person shall wilfully destroy^ defcuXj or injure^ or cause or 
permit to be destroyed, defaced, or injured, any such register or an^ part 
*5081 ^''^'^^^>" *(^&^ ^^y ^^y i^gister of baptisms, marriages, or burials of 
-' any parish, &c., or any part thereof,) eveiy such offender shall be 
guilty of felony, and may be transported or imprisoned. Now, I submit, 
Jirst^ that this was neither a destroying nor defacing nor injuring of the 
register, or any part of it, within the meaning of this enactment, inasmuch 
as the register, as it is now produced, has the torn piece pasted to the resi- 
due of the leaf, and is quite as legible as before. Secondly y I submit, that 
the indictment is bad, because, in every count, it charges three distinct and 
separate offences, namely, the destroying, the defacing, and the injuring of 
this register, each of these being a separate felony. And, thirdly^ I sub- 
mit, that the indictment ought to have contained an allegation, that th<* 
oifence was committed scienter. 
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TiNDAL, C. J., reserved all the three points for the opinion of the fifteeii 
judges, and sentenced the prisoner to be transported for seven years. 
falfourdy Serjt., W. J, JUexander, and Kealingj for the prosecution. 
F. V. Lee^ E. Yardleyy and J. W. Smithy for the prisoner. 



Before Liord Denman, C. J., Tindal, C. J., Pollock, C. B., Parke, B., 
GuRKEY, B., Williams, J., Coleridge, J., Coltman, J., Maule, J., 
RoLFE, B., WiGHTMAN, J., Cresswell, J., and £rle, J. 

J, W. Smithy for the prisoner. — I submit, that this indictment is bad in 
arrest of judgment, on account of mukifarioushess, or, rather, of uncer- 
tainty as to which of •the offences will be proved against the (■♦5qq 
prisoner. The words of the stat. 1 Will. 4, c. 66, s. 20, are, if ^ 
any person shall wilfully " destroy, deface, or injure" any register of any 
parish, &c. ; the destroying, the defacing, and the injuring being each a 
separate felony ; and it has always been held that want of singleness was 
an objection to an indictment, whether from its beipg too general, or for 
more offences than one being included in it. The first case decided on 
this ground of objection is that of Rex v. RobertSy Carth. 226 ; 4 Mod. 
100, which was an information against a ferryman, that he took and 
extorted of divers liege subjects, to the attorney-general unknown, divers 
sums of money above the ancient rate. It was objected, that this was toe 
general, and the information was held to be bad ; and Lord Holt said, 
*^ In every such information, a single offence ought to be laid and ascer- 
tained." 

Pollock, C. B. — That case would have resembled the present, if it had 
been charged here that the prisoner had injured divers registers of divers 
parishes. 

Lord Denman, C. J.-*There was no objection to the " cepit et extorsit." 

J. W, Smith, — In the case of Rex v, ClendaUy 2 Ld. Raym. 1572, an 
indictment which charged an assault upon J. S. and J. N. was held bad in 
arrest of judgment. In the case of Rex v. Benfieldy 2 Burr. 980, the de- 
fendant was charged with having collected a crowd before the prosecutor's 
door, by singing songs reflecting on the prosecutor and another person. It 
was there objected, that one indictment would not lie for publishing two 
distinct libels on two distinct persons ; but that does not, of itself, make 
against me here, because *singing several libellous songs might lead r*&i q 
to one breach of the peace. However^ in that case, the authority *• 
of Rex V. Clendon was much questioned, as the court ^^ treated it as a case 
that was not well considered, and held it not to be law," and said, '' Can- 
not the king call a man to account for a breach of the peace, because he 
broke two heads instead of one ? How many informations have been for 
libels on the king and his ministers ?" And, in that case, a precedent of 
an indictment for assaulting two on the highway is cited from West's Sym- 
boleography.(a) The next case is that of Rex v. Pullefy 2 Leach, 916, 
and 1 B. & P. 180. In that case.the indictment consisted of two counts, 
the first of which charged, that the prisoner feloniously endeavoured 

(a) Tit ** Indictment^,*' s. 191. lo the case of Regina ▼. Giddint, C. 6l Mar. 634, it was 
held, by Tindal, C. J., that an indictment for robbery which charges the prisoner with 
having assaalted 6. P. and H. P., and stolen 2«. from O. P. and l«. from H. P., is correct, 
if the robbing of G. P. and H. P. was all one act, and that, if ». were so, the counsel for 
the prosecation ought not to be pot to elect. 

2b2 
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to seduce a soldier from his allegiance; and the second, that he felo- 
niousl} endeavoured to incite a soldier " to commit an act of mutiny, and 
to commit traitorous and mutinous practices." It was objected at the 
trial, and afterwards, before the twelve judges, by the present Baron Gur- 
KEY, that the second count contained charges of two distinct felonies ; but 
to that objection it was answered, by Mr. Abbott, afterwards Lord Ten- 
TEBDEN, for the crown, that, ^' If the endeavour was but one act, and it 
must be so taken now, the indictment is right, for it cannot charge the 
offence more accurately than it took place. If tlie act was general, it can- 
not be made particular by the indictment." There were other objections 
to the first count of the indictment, which were all overruled ; and in 
giving judgment on this part of the case, Baron Per&yn said, ^' The third 
objection is, that the second count of this indictment comprehends two 
*^1 11 ^^^^^"^^ offences. Probably, it will be found to be a sufficient an- 
•l swer to this, that, though the charge might have been branched into 
separate offences, the whole may be but parts of one fact of endeavour, 
which must be stated as it is. But, in the circumstances in which this 
prisoner now stands convicted upon die first count of this indictment, to 
which no sufficient objection has been taken, and upon which, therefore, 
judgment must be pronounced against him, it is not absolutely necessary 
that the judges should decide upon this last objection, and, therefore, I 
forbear to enter further into the consideration of it." There being, in the 
case of Rex v. FuUer^ no judgment against the prisoner on the second 
count, I submit that it is not an authority against me ; and when it is con- 
sidered by whom that case was argued, and that it was not rested on the 
ground that duplicity was not an objection, even if the count did charge 
two felonies, it rather leads to an inference that the point I am now taking 
was considered tenable. In the case of Bex v. Marshall^ M. & C. 158, 
the indictment charged the prisoner with breaking into a dwelling, and 
stealing therein above the value of bs. ; but it did not state whether any 
person was in the house at the time of the offence, or not. As the law 
then stood, by the stat. 39 Eliz. c. 15, stealing in a dwelling-house to the 
value of 55., no person being therein, was a capital offence ; and by the 
stat. 3 Will. & M. c. 9, s. 1, the stealing in a dwelling-house in the day- 
time, any person being therein, was also a capital offence. But in that 
case, although it was considered by the judges *' that clergy was taken 
away equally whether any ))erson was in the dwelling-house or not, the 
property stolen being above the value of 5^., yet they were unanimously 
of opinion that the indictment ought to have shown upon which charge 
the case was founded ; otherwise the prisoner would not have the means 
*^121 *^^ knowing, as he ought, which charge he was to meet, and that 
•* the prisoner was, therefore, entitled to his clergy." 

TiNDAL, C. J. — The objection there was, that the indictment did not 
state enough. You complain that this indictment states too much. Your 
objection would equally apply to an indictment for burglary, which stated 
that the prisoner in the night-time broke and entered a house with intend 
to steal, and that be did steal. 

Parke, B. — The indictments for forging bank-notes used to state in one 
count that the prisoner ^^ feloniously did falsely make, forge, and counter- 
feit, and cause and procure to be falsely made, forged, and counterfeited, 
and willingly act and assist in the false making, forging, and counterfeiting 
a certain promissory note," &c. ; and in another count, that the prisoner 
^^ did offer, dispose of, and put away" the note. 
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J. W, Smith. — The count for forging is all tautology. A person -who 
aids in a forgery is a forger himself. 

Pabke, B. — That cannot be said of the count for offering, disposing of, 
and putting away. The two latter may be the same ; but ofiering and 
disposing of are different. 

TiNDAL, C. J. — Indictments on the stat. 9 Geo. 4, c. 31, s. 11, werr 
always, ^^ did stab, cut, and wound." 

Williams, J. — In a case before Baron Wood, the indictment charged^ 
that the prisoner did set on fire, bum, and destroy a hovel. The hovel 
was burnt to a very small extent, and it was objected, that the indictment 
was not proved as to the destroying ; but it was held, "that enough was 
proved to sustain the charge. 

V. W. Smith. — In the case of Bex v. Stacker^ 5 Mod. 137, (■•513 
I Salk. 342, 371, it was held, that an indictment for forging a bill ^ 
of lading, which charged that the prisoner ^' scienter et subtiliter, nequiter 
et falso, fecit et fabricavit, vd fieri et fabricari causavit, quandam chartam, 
videlicet, quandam billam exonerationis, cujus tenor sequitur," &c., was 
bad. 

Parke, B. — ^Your observations would apply to the common count for 
burglary, which involves a breaking in the night-time, with intent to steal 
— a breaking and stealing — stealing in the dwelling-house to the value of 
JS5, and whde the oiTence of petty larceny remained, whether there was a 
stealing to the value of twelve-pence, or more.(a) 

Pollock, C. B. — And the prisoner would be quite certain that the judge 
would only allow him to be tried for one transaction. 

TiNDAL, C. J. — It is all laid at one time and one place. 

«/. W. Smith, — I can conceive a case in which the prisoner might have 
been embarrassed in his defence. The prisoner might know that he had 
defaced the register, but that he had not been guilty of the destruction of 
it, and he might be able to plead autrefois acquit as to the defacing. 

TiNDAL, C. J. — ^He might plead autrefois acquit as to the defacing, and 
not guilty as to the residue. 

J\ W. Smith. — If a single act is charged at one time and •place, rogi^ 
I am not sure that a prisoner could plead to one epithet only. ^ 

TiNDAL, C. J. — Is not that an answer to your objection, that this is sub- 
4tantially a charge of one ofience committed at one time and one place? 

J. Jr. Smith. — It is not certain to which part of the charge the prisoner 
is to direct his defence, which brings me to another point, which is, that 
there was no destroying here, and the prosecutor is, therefore, driven from 
the argument, that it is all one thing; because here one, or, at most, two 
of the felonies charged' in each count of the indictment are proved, those 
being the injuring and defacing, — and the third, the destroying, is not 
proved ; and it is a hardship on the prisoner, that it should be urged 
against him, that there is a probability that all the three felonies are identi- 
cal, and yet that he should be told that the indictment is supported by 
proof of one, or, at most, two of them only. Another point is, that it in 
not averred in this indictment, that the prisoner committed the offence 
^' knowingly ;" and it is submitted, that the offence might be wilful, and 
yet it might be done the prisoner not knowing that the book fell within 

(a) In the case of Rex v. Comptotit 3 C. <Sc P. 418, it was held, that, on an indictmeni 
for burglary by breaking into a hoase in the night-time, and stealing to the value of £5, 
or more, the prisoner might be convicted of burglary or of house-breakine, under the 
Stat 7 dD 8 Geo. 4, c. 29, s. 12, or of stealing in a dwelling-house to the value of £5. 
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the description in the statute. In the StaSbrdshire riots in 1842, a clergy- 
man's books were burnt, but I doubt whether the rioters could have been 
convicted on this enactment, if they did not know that any register books 
were there, although what they did was wilful. 

GuRNEY, B. — The statute uses the word ^' wilfully," and that is in the 
4ndictment. 

Parke, B. — It is sufficient, in this stage of the proceedings, that the 
indictment follows the words of the act. 

•5151 ''• ^' *^^^' — ^^ some other words are necessary to *coniititute 
^ the offence, I would suggest, that those words must be introduced, 
or the indictment will be bad.(a) 

Parke, B. — ^It is quite settled, that, if the objection is taken on the 
trial, that is the same as in arrest of judgment ; and if you have pleaded to 
the indictment, you are in the same situation as to objections as you are 
after verdict. 

GuRNEY, B. — This point would go to every offence ; theft, for instance. 

Parke, B. — Or murder. 

Pollock, C. B. — The word " knowingly" occurs in the earlier part of 
the 20th section of the stat. 1 Will. 4, c. 66, as to some other offences, 
but not in the latter part, which relates to destroying, defacing, or injuring 
registers. 

TiNDAL, C. J. — ^If this point was open to you on demurrer, you should 

have the benefit of it now, as Mr. Lee wished to demur, but would not do 

so, unless I would say that the prisoner should answer over, if the demurrer 

*51fi1 ^^ ^decided against him ; which I would not do, as I thought it 

-I a very doubtful point. 

GuRMEY, B. — This objection would be no more on demurrer than it is 
now. 

TiNDAL, C. J. — I reserved the case because it was the first case on this 
enactment ; but, I confess, I thought nothing of either of the objections at 
the time of the trial. 

Lord Denman, C. J. — We are of opinion, that all that has been done b 
perfectly right with respect to all the points. 

Keating^ for the prosecution, was not heard. 

The Judges were unanimously of opinion, that the conviction was 
right. 

(a) In the case of Martin v. Reginam, (in error,) 3 N. 4d P. 472, it was held, that an 
indictment for obtaining goods by false pretences miist state to whom the goods belonged; 
and if it do nut, this will not be good after verdict, under the stat 7 Geo. 4, c. 64, s. SI. 
And Mr. Justice Littledale said, ** However the 7 Geo. 4 may care ao indictment of 
this kind, so far as the description of the offence itnelf is concerned, I am of opinion 
that the goods which are the subjectpmatter of the offence must be described with con- 
venient certainty, as at common law." And Mr. Justice Patteson said, *'It is true that 
the section of the act describing this offence says, if * any person' shall, by * any false 
pretence,' obtain * any chattel,' &c.; yet the *any' person must be named, the * false 
pretences' particularized, and so must the chattel,' by stating what it was, and to whom 
it belonged : it is not enough to say, generally, that a chattel was obtained with intent 
to defraud a person, although his name is mentioned." See the case of iZex v. Ntrtmi, 
8 C. dc P. 106. 
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STAFFORD ASSIZES. 

{avU Side.) 

BEFORE LORD CHIEF JUSTICE TINDAL, 



ARKLE and Others, Assignees of MORRIS, a Bankrupt, v. WAKEMAN. 

In ao action for use and occupation by the assignees of a bankrupt, it was proved that 
the defendant had said that he had been served with a writ for rent by the attorney 
for the assignees, but that the bankrupt was his landlord, and his attorney had sent an 
indemnification for the bankrupt to sign, which the bankrupt had signed:— -^cH that 
the assignees were entitled to give in evidence statements made by the bankropt, with- 
out any further proof of the natare or extent of the indemnity. 

Debt for the use and occupation of a house and premises of the bank- 
rupt before his bankruptcy. Second count, for use and occupation of the 
house and premises since the bankruptcy. Plea, nunquam indebitaius, 

*It was proved that the defendant had said that he had been r*&iry 
served with a copy of a writ by Mr. CoUis, the attorney for the ^ 
plaintiffs, for rent, and he had taken it to Mr. Shaw, his attorney ; and 
that Morris, the bankrupt, and his wife were his landlords, and that he 
could not pay two rents; and that Mr. Shaw had sent an indemnification 
for Morris and his wife to sign, and that they had si^ed it. 

Talfourd^ Serjt., for the plaintiffs, proposed to give in evidence state* 
ments made by Morris, the bankrupt. 

W. J. Alexander. — I submit, that what Morris, the bankrupt, said is not 
evidence against the defendant. 

TiNDAL, C. J. — He has indemnified the defendant. 

W. J, Alexander. — Does your lordship think that there is sufficient proof 
of the indemnity, a£ there is no evidence at all to show what is the nature 
or extent of any indemnity that may have been ^gned by Mr. and Mrs. 
Morris? 

TiKDAL, C. J. — If a defendant says, "I am indemnified," that is suffi- 
cient to let in the evidence of statements made by the person by whom he 
says be is indemnified. 

The evidence was received. Verdict for the plaintifis. 

Tal/ourd, Serjt, WhUmortj and AlUuy for the plaintiffs. 

W. J. Alexander and Camr^tony for the defendant. 



♦SHROPSHIRE ASSIZES. fSlS 

{Crown Side,) 

BEFORE LORD CHIEF JUSTICE TINDAI*. 



REGINA V. JOSEPH HAYWARD. 

A. had agreed to buy straw of B., and sent his servant C. to fetch it C. did so, and pnt 
down the whole qoantitv of straw at the door of A.'s stable, which was in a court-yard 
of A., and then went to' A., and asked him to send some one with the key of the hay 

VOL. I. 38 
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loft, which was over the stable, which A. did, and C. put part of the straw into the 
hay-loA, and carried the rest away to a pablic-hoase, and sold iu^Held, that thi5 car- 
rying away of the straw by C, if done with a felooious intent, was a larceny, and not 
an embezzlement, as the delivery of the straw to A. was complete when it was pat 
down at the stable-door. 

Embezzlement. — The first count of the indictment charged, that, on 
(he 24th of July, 1844, the prisoner, being the servant of Allen Boyd, em- 
bezzled forty pounds' weight of straw, his property. The second count 
was for a larceny in stealing the straw, laying the property in Allen Boyd, 
the prisoner's master ; and the third count was also for larceny, laying the 
property in John Morris and another. 

It was proved, that, previously to the 24th of July, 1844, Allen Boyd, 
the prosecutor, had ordered some straw of Messrs. Morris, and was to send 
for it ; and that, on the 24th of July, he sent the prisoner (whom he then 
employed at 20d» a day) to Messrs. Morris's to fetch it. The straw was 
then delivered by Mr. John Morris to the prisoner, who took it into the 
prosecutor's court-yard, and put it down at the stable-door; and the pri- 
soner then went to the prosecutor to ask him to send some one to open 
the hay-loft, which was over the stable, that the stitiw might be put in. 
The prosecutor sent his niece, who opened the hay-loft, and saw the pri- 
soner put a part of the straw into the hay-loft, and take the rest away in a 
direction towards the Plough public-house at Whitchurch, where it was 
proved that the prisoner sold it. 

TiNDAL, C. J., (in summing up.) — If the prisoner took away this straw 
to the public-house with a felonious intent, it was a stealing of it from his 
master, Allen Boyd, as his putting the whole quantity of straw at the stable- 
*5191 ^^^^' ^^ "^^ master's premises, was a delivery of it to his master; 
-I and his taking a part of it away afterwards, if it was done with a 
felonious intent, would be a larceny of the property of his master, and not 
an embezzlement. The only question, therefore, is, whether you think 
there was a felonious intent. Verdict — Not guilty. 

Carringtony for the prosecution. 



REGINA V. MARY HUGHES. 

A person may be indicted for perjury who gives false evidence before a grand jury 
when examined as a witness before them upon a bill of indictment, and another wit- 
ness on the same indictment, who is in the grand jury-room while such person is 
under examination, is competent to prove what such witness swore before the grand 
jury, and so is a police-officer who was stationed within the grand jury-room door to 
receive the different bills at the door, and take them to the foreman of the grand jury; 
these persons not being sworn to secrecy, although the grand jury are so. 

To convict a person of perjury in swearing falsely before a grand jury, it is not suffi 
cicnt to show that the person swore to it\e contrary before the examining magistrate, 
as noH conitcUf which of the contradictory statements was the true one. 

P£BJURV.(a) — The first count of the indictment stated, that at the gene- 
ral quarter sessions of the peace, holden in and for the county of Salop, on 
the first of January, 1844, before the Hon. Thomas Kenyon, &.C., [setting 
out the caption of the sessions,] a certain bill of indictment against Thomas 
Hughes, and Fanny the wife of Richard Porter, was, in due form of law, 

(a) This indictment had been found at the last assizes, and the defendant, having 
been taken on a judge's warrant founded on this indictment, had been discharged on two 
sureties entering into a recognisance before a magistrate, conditioned that the defendant 
ahould appear at these assizes, and there plead to, and take her trial on this indictment 
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exhibited to William Smith, William Brisbourne, &c., [naming the grand 
jurors,] " good and *lawfiil men of the said county, then and there r#5oo 
sworn and charged to inquire, for our said lady the queen, and the ^ 
body of the said county," which indictment was as followeth, [setting oui 
the indictment verbatimj which charged, that Thomas Hughes feloniously 
stole three tablecloths, the property of Richard Hughes, and that Fanny 
Porter received them, knowing them to be stolen.] That, before the said 
good and lawful men had the said bill of indictment exhibited to them 
and before they inquired touching the matters stated therein, the defendant 
was sworn by the justices at the quarter sessions to give evidence on the 
said indictment before the said good and lawful men, so sworn, &c. Tha^ 
the grand jury did inquire touching the matters contained in that indict- 
ment, and that, on that inquiry, it was a material question, whether the 
tablecloths were the property of Richard Hughes, or of Thomas Hughes 
[This count contained other averments of materiality.] That the de^nd 
ant, being so sworn, went before the said good and lawful men, so sworn, 
&c., and, upon the inquiiy before them touching the truth of Uie matters 
stated in that indictment, falsely, &c., on the said inquiry did swear {inter 
alia) that " the three tablecloths then and there produced were her son's, 
(meaning the said Thomas Hughes's,) and that the said tablecloths had be- 
longed to the mother of the said Mary Hughes, and were to be divided 
among her, the said Mary Hughes's, children, of whom the said Thomas 
Hughes was one ;" whereas, in truth and in fact, the tablecloths were 
not then, and never were, the property of Thomas Hughes, as the defend- 
ant well knew ; and whereas, in truth, and in fact, they were the property 
of Richard Hughes, as the defendant well knew ; and whereas, m truth 
and in fact, the mother of Mary Hughes was a married woman at the time 
of her death, and Maiy Hughes's children were not born at that time.(a) 

The defendant did not take out any traverse-book» or enter any trayerse for trial, but, at 
the end of the cases of felony, surrendered herself in court into the custody of the go- 
vernor of the prison, and was tried under the commission of jail delivery. See the case 
of Begina v. Hibburdf ante, p. 461. 

(a) The first count of the indictment was in the following form : — '^ Shropshire, to 
wit. The jurors for our lady the queen, upon their oath, present, that heretofore, to 
wit, at the general quarter sessions of the peace of our soyereign lady the queen, held 
at the shireball in Shrewsbury, in and for the county of Salop, on Monday in the first 
week afler the 28th day of December, to wit, the 1st day of January, in the 7th year of 
the reign of our sovereign lady Victoria, by the grace of God, of the United Kingdom of 
Great Britain and Ireland, queen, defender of the faiih, and in the year of our Lord 184^ 
before the Honourable Thomas Kenyon, Sir Baldwin Leighton, Baronet, John Arthur 
Lloyd, Esq., and others their associates, her majesty's justices, assigned to keep the 
peace in the county aforesaid, and also to hear and determine divers felonies, tres- 
passes, and other misdemeanors in the same county done and committed, a certain 
bill of indictment against Thomas Hughes, late of the parish of Whitchurch, in the 
county of Salop, labourer, and Fanny Porter, wife of Richard Portef, labourer, late of 
the parish of Whitchurch, in the county aforesaid, was then and there, in due form of 
law, exhibited to [naming the grand jurors,] good and lawful men of the said county of 
Salop, then and there sworn and charged to inquire, for our said lady the queen, and the 
body of the said county; which said bill of indictment then and there was as followeth, 
that is to say, [setting out the indictment verbatim, which was against Thomas Hughes, 
for stealing three tablecloth.s, the property of Richard Hughes, and against Fanny Por- 
ter, for receiving them, knowing them to have been stolen.] 

*< And the jurors first aforesaid, upon their oath aforesaid, do further present, that, to wit, 
on the day and year first aforesaid, to wit, at the parish of St. Chad, in the borough of 
Shrewsbury, in the county of Salop, and before the said good and lawful men, who were 
so sworn and charged to inquire as aforesaid, had the said bill of indictment exhibited 
to them as aforesaid, and before the said good and lawful men had inquired, as by law 
they ought to do, touching the matters stated and mentioned in the said bill of indict- 
ment, and touching the truth of the matters stated and contained in the said bill of in- 
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•5211 ^T^^ second count was similar to the first, except that it stated, 

•ROOT ^^^^ ^® grand jurors, (naming them,) " ^od and *lawful men of 

°^^J the county of Salop, were then and there, m due form of law, sworn 

dictment, Mary, the wife of Richard Hughes, late of the parish of Whitchurch, in the 
county of Salop, labourer, appeared before the court of general quarter sessions of tho 
peace, holden as aforesaid, before the said justices, and the said others, their associates, 
as aforesaid, as a wituess in support of the said bill of indictment, and was then and 
there, at the said general quarter sessions of the peac^, holden as last aforesaid, before 
the said justices, and the said others, their associates, duly sworn, and took her cor- 
poral oath, upon the holy Gospel of God, before the said Honourable Thomas Kenyon, 
Sir Baldwin Leighton, Baronet, John Arthur Lloyd, Esq., and the said others, their asso- 
ciates, so being such justices as aforesaid at the said general quarter sessions of the 
peace, holden as aforesaid, that the evidence that she the said Mary Hughes should give 
before the grand jury (meaning before the said good and lawful men so sworn and 
charged as aforesaid to inquire as aforesaid) on the said bill of indictment should be the 
truth, the whole truth, and nothing but the truih, (they the said Honourable Thomas Ken- 
yon, Sir Baldwin Leighton, Baronet, John Arthur Lloyd, Esq., and the said others, their 
associates, so being such justices as aforesaid at the said general quarter sessions of the 
peace, holden as aforesaid, then and there having sufficient and competent authority 
to administer the said oath to the ^aid Mary Hughes in that behalf.) 

" And the jurors first aforesaid, upon their oath af(»resaid, do further present, that 
afterwards, to wit, on the day and year first aforesaid, at the parish of Sl Chad, in the 
borough of Shrewsbury, in the said county of Salop, the said good and lawful men, 
being so sworn and charged as aforesaid to inquire as aforesaid, did, in due form, of 
law, and according as they were so sworn and charged as aforesaid, inquire touching 
the matters, and touching the truth of the matters stated and contained in the said bill 
of indictment so exhibited to them as aforesaid. 

"And the jurors first aforesaid, upon their oath aforesaid, do further present, that, 
upon the said inquiry, by and before the said good and lawful men, so as aforesaid 
sworn and charged to inquire as aforesaid, it then and there became and was a mate- 
rial question, whether three tablecloths, which were then and there produced before the 
said good and lawful men, were the property of Richard Hughes, the husband of tlie 
said Mary Hughes; and that, upon the said inquiry, it then and there also became and 
was a material question, whether the said three tablecloths were the property of the 
said Thomas Hughes; and that, upon the said inquiry, it then and there became and 
was a material question, whether the said three tablecloth.s had at any time belonged 
to the mother of the said Mary Hughes ; and that, upon the said inquiry, it then and 
there became and was a material question, whether the said three tablecloths had at 
any time been the property of the said Thomas Hughes; and that, **pon the said 
inquiry, it then and there became and was a material question, whether ine said three 
tablecloths had at any time been the property of the said Richard Hughes, 

"And the jurors first aforesaid, upon their oath aforesaid, do further present, that 
afterwards, to wit, on the day and year first aforesaid, at the parish of St. Chad, in the 
borough of Shrewsbury aforesaid, in the county of Salop, the said Mary Hughes, being 
80 sworn as aforesaid, contriving and intending to pervert the due course of justice, 
went before the said good and lawful men, so sworn and charged as aforesaid to inquire 
as aforesaid, and before the said good and lawful men, upon the said inquiry by and 
before the said good and lawful men, touching the matters, and touching the truth of 
the matters stated and contained in the said bill of indictment, and that she the said 
Mary Hughes, then and there, upon her oath aforesaid, falsely, corruptly, knowingly, 
wilfnlly, and maliciously, before the said good and lawful men, so sworn and charged 
as aforesaid to inquire as aforesaid, upon the said inquiry did depose and swear, among>t 
other things, in substance and to the efifect following, that is to say, that the three table- 
cloths which were then and there, to wit, at the time and place last aforesaid, produced, 
then were her son's, (meaning were the property of the said Thomas Hughes,) and that 
the said tablecloths had belonged to the mother of the said Mary Hughes, and were to 
be divided amongst her the said Mary Hughes's children, of whom the said Thomas 
Hughes was one; whereas, in truth and in fact, the said tablecloths then were not her 
the said Mary Hughes's son's, as she the said Mary Hughes then and there well knew; 
and whereas, in truth and in fact, the said tablecloths were not then the propeny of the 
said Thomas Hnghes, as she the said Mary Hughes then and there well knew ; and 
whereas, in truth and in fact, neither of the said tablecloths ever had been the propeny 
of the said Thomas Hughes ; and whereas, in truth and in fact, the said tablecloths 
then were the property of the said Richard Hughes, as she the said Mary Hughes then 
and there well knew; and whereas, in truth and in fact, Our taid tabVrloths, and each 
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and charged to inquire, for our *said lady the queen, and the body r«523 
of the said county, and then and there were the grand jurors who Lp.,. . 
constituted and *who were the grand jury of, for, and at the said L "*4 
last-mentioned general quarter sessions of the peace ;'' and mentioned the 
grand jury throughout as " the said last-mentioned grand jury." The third 
count stated, that Thomas Hughes was charged with having stolen three 
tablecloths, the property of Richard Hughes, and was brought before Sir 
R. C. Hill, Knt., R. D. Vaughton, and W. H. Poole, Esqrs., on that 
charge, and that the tablecloths were produced before them, and that the 
defendant then swore that the tablecloths were her husband Richard 
Hughes's property, and that, at the Shropshire quarter sessions, holden on 
tlie 1st of January, 1844, a bill of indictment was duly prepared, and the 
name of the defendant endorsed thereon as a witness, and that the defend- 
ant was sworn to give evidence, and gave evidence before the grand jur} 
that the tablecloths had belonged to her mother, and were to be divided 
among her children, '^ and that the tablecloths (meaning the said last-men- 
tioned three tablecloths) she considered were left for her son, (meaning 
the said Thomas Hughes ;) and that the said Mary Hughes, upon being 
told by William Smith, the foreman of the said last-mentioned grand jury, 
that considering would not do, she the said Mary Hughes falsely, wilfully, 
and corruptly did then and there falsely, wickedly, wilfully, and corruptly 
then and there positively say, depose, and give evidence to the said last- 
mentioned grand juiy, that they (meaning the said last-mentioned table- 
cloths) were her son's, (meaning thereby, that the said last-mentioned 
tablecloths were the property of the said Thomas Hughes.") This count 
then went on to assign perjury on this evidence ; and it also contained 
averments of materiality similar to those in the first count. 

•It was opened by Carrington for the prosecution.— That the r»top 
perjury charged against the defendant was alleged to have been ^ ^ 
committed by her, before the grand jury at the Shropshire quarter sessions, 
held on the 1st of January, 1844, in giving evidence, on a bill of indict- 
ment against her son, Thomas Hughes, for stealing three tablecloths, and 
against Fanny Porter for receiving them, knowing them to have been stolen. 
He was not aware of any instance of an indictment for perjury committed 
before a grand jury ; but there seemed to be no reason why such an in- 

of them, were, at the time last aforesaid, and for twenty years and more before that time, 
the property of the said Richard Hughes, as she the said Mary Hughes then and there 
well knew; and whereas, in truth and in fact, the said tablecloths never did belong to 
the mother of the said Mary Hughes, as she the said Mary Hughes then and there well 
knew ; and whereas, in truth and in fact, the said tablecloths were not to be divided 
amongst the children of the said Mary Hughes; and whereas, in truth and in fact, the 
mother of the said Mary Hughes was a married woman at the time of the death of her 
the said mother, and had been so for twenty years and more before the time of her said 
death; and the said Thomas Hughes and the other children of the said Mary Hughes 
were not born at the time of the decease of the said Mary Hughes's mother, as she the 
said Mary Hughes then and there well knew. And so the jurors first aforesaid, upon 
their oath aforesaid, do say, that on the said 1st day of January, in the year first afore- 
said, at the parish of 8t. Chad aforesaid, in the county of Salop, before the said good 
and lawful men, so sworn and charged as aforesaid to inquire as aforesaid, upon their 
inquiry aforesaid touching the matters, and touching the truth of the matters stated and 
contained in the said bill of indictment, by her own act and consent, and of her own 
most wicked and corrupt mind, in manner and form aforesaid, falsely, wickedly, wil- 
fully, and corruptly did commit wilful and corrupt perjury, in contempt of our lady the 
queen and her laws, to the evil example of all others in the like case, offending against 
*he form of the statute in such case made and provided, and against the peace of uui 
•ady the queen, her crown and dignity." 

2C 
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dictment should not be preferred. The proceedings before the grand jury 
yere preliminary to a trial, and so were the proceedings before the examin- 
inc( magistrate, on a charge of felony; but indictments for perjury com- 
mitted on those examinations were not uncommon. In many cases it would 
be difficult to prove what a witness swore before a grand jury, as the grand 
jurors were all sworn to secrecy, and it frequendy happened that nobody 
was present except the grand jurors and the witness ; there seemed, how^- 
ever, to be no impropriety in some one or more proper persons being pre- 
sent with the grand iun^ during their inquiries on bills of indictment, as in 
the Court of Queen's Bench the grand jurors, who were sworn every term, 
had with them, in their room, a principal officer of the Court of Queen's 
Bench, who was styled the clerk of the grand juries ; so at the Central 
Criminal Court, of which court all the judges of £ngland were members, 
Mr. Marshall Straight, one of the principal officers of that court, sat with 
the grand jury, and, as each witness was examined, checked the examina- 
tion with me deposition of the witness taken before the examining magis- 
trate, with a view of preventing what was alleged to have occurred in Siis 
very case, namely, the witness swearing one thing before the magistrate, 
and. the contrary before the grand jury. The practice, therefore, of other 
persons being present beside the grand jury and the witness, did not seem 
to be objectionable. 
•5261 *TiNDAL, C. J. — I am not objecting to it. 

-I Carringtan. — The oath which prevented grand jurors Srom giving 
evidence of what occurred, did not, as he submitted, render inadmissible 
the evidence of any other person who was present. In one case (a) in 
which the jury had tossed up as to which way their verdict should be, it 
was held, that affidavits of the jurors, that they had done so, were not re- 
ceivable ; but that the affidavit of a person who was on the outside of the 
room, and had seen them, was admissible. In the present case, it would 
be proved, that, on the 29th of December, 1843, Thomas Hughes, the son 
of the defendant, was taken before Sir R. C. Hill and Captains Vaughton 
and Poole, on a charge of stealing three tablecloths, the defendant then 
swearing, that the tablecloths were the property of her husband Richard 
Hughes. Thomas Hughes was committed for trial at the ensuing quarter 
sessions, and when before the grand jury there, in giving evidence on the 
bill of indictment against Thomas Hughes for steahng the tablecloths, and 
Fanny Porter for receiving them, knowing them to have been stolen, the 
defendant swore, that the tablecloths which were then produced by a police- 
constable named Smith were her son's ; that her mother had left them 
among her (the defendant's) children, of whom Thomas Hughes was one. 
This statement of the defendant would be proved by the police-constable 
Smith, who was in the grand jury-room at the time ; and, also, by a super- 
intendent of police, named Licwis, who was stationed witliin the door of the 
grand juiy- room to receive the bills at the door and hand them to the foreman 
of the grand jury. To prove that this latter statement of the defendant was 
false, her deposition before the examining magistrates would be put in 
when she swore that the tablecloths were her husband's ; but that alone 
^5*271 ™^S^^ ^^^ ^ ^sufficient, as it had been held in one case in the 

-I Court of King's Bench,(&) that an indictment against a witness for 
swearing contradictonly on two different occasions could not be supported. 

(a) The case of Vaise v. Dtlaval^ 1 T. R. 11. But see also the cases of Owen v. HV- 
bwrlon, I N. R. 326, and HindU v. Bireh, 8 Taunt. 26. 

(6) Rex V. Harrif, 6 B. dc A. 926; and see also the case of Reg, v. Wltealland, 8 C. 6c P. 838. 
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TiKDAL, C. J. — You must go further than that. If you merely prove 
the two contradictory statements on oath and leave it there — non constat^ 
which statement is the true one. 

Cariington. — I propose to falsify the defendant's statement made before 
the grand jury, by showing the state of the defendant's family, by proving 
that she herself was bom m the year 1791 ; that her mother died in the 
year 1800, and her &ther in 1803 ; that she married in the year 1819, and 
that her son Thomas was bom within a year or two after her marriage ; so 
that, if her statement before the grand jury were true, the mother gave 
these tablecloths to the unborn children of her daughter, a child who, at 
the time of her death, was nine years old, the children of the daughter not 
being bom for twenty years after, and the supposed giver being a married 
woman at the time of her death, and therefore incapable of making any 
gift at all. 

An examined copy of the record of the ignored bill of indictment against 
Thomas Hughes for stealing the tablecloths, and Fanny Porter for receiving 
them, knowmg them to have been stolen, was given m evidence. It was 
also proved, that the defendant was sworn at the Shropshire January quar- 
ter sessions, 1844, to ^ve evidence on that indictment before the grand 
jury ; the original indictment being produced by Mr. Peele, the deputy 
clerk of the peace. 

*To prove what the defendant swore before the grand jury, a r« ^oe 
police constable named Smith was called. ^ 

£. Yardley^ for the defendant. — I submit that this witness cannot be 
examined as to what the defendant swore before the grand jury. One of 
the grand jur}' would not be allowed to give the evidence ; and, if this 
witness is examined, it is doins that indirectly which cannot be done 
directly, which ought not to be sJlowed. 

TiNDAL, C. J. — I am not so sure of that ; he is not a grand juror. 

E. Yardley, — It is effecting that by indirect means which could not be 
done directly. 

TiNDAL, C. J. — It is for the purposes of public justice. I shall receive 
the evidence. 

The witness was examined. He stated that, before the grand jury, he 
produced the same tablecloths which were produced before the examining 
magistrates ; and that, when the defendant was before the grand jury, he 
heard Mr. Smith, the foreman of the grand jury, ask her whether the table- 
cloths had belonged to any of her family ; and that she said they had be- 
longed to her mother, and were to be divided among her children, and 
that she considered that the tablecloths were left for her son ; and that, on 
Mr. Smith the foreman telling her that considering would not do, the de- 
fendant said, " They are my son's." 

A part of this evidence of the defendant before the grand jury was also 
deposed to by a superintendent of police named Lewis, who was stationed 
inside the grand jury-room door ; but he stated that he did not hear the 
whole of what the defendant said, as he was out of the room a part of the 
time during which she gave her evidence before the grand jury. 

•To prove the defendant's statement to be false, her deposition r^goQ 
taken before the examining magistrates. Sir R. C. Hill and Cap- ^ 
tains Vaughton and Poole, on the 29th of December, 1843, was put in. 
In this she stated that the tablecloths were her husband's property, and that 
they had been her late mother's. 
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It was also proved by Mr. Lakin, the attorney for the prosecution, that 
he knew the father and mother of the defendant before their marriage/and 
liad known their family since. He produced examined copies of the 
registers of the baptism of the defendant in 1791 ; of the burial of the 
motlier in 1800 ; of the burial of her iather in 1803 ; and of her marriage 
in 1819: and he stated that her son Thomas Hughes was now about 
Iwenty-three or twenty-four years of age. 

TiNDAL, C. J. — ^Have you any evioence to show that these tablecloths 
never did belong to the defendant's mother. 

Carrington, — We have no further evidence on that ; but it is proved 
that, at the time of her death, she was a married woman, and the defend- 
ant only nine years old. 

TiNDAL, C. J. — As the mother was a married woman at the time of her 
death, she could not legally leave these tablecloths to any one ; but I ob- 
serve that, both in her deposition before the magistrates, and in her evi- 
dence before the grand lury, the defendant stated that these tablecloths 
were her mother's, and, if the mother had ever said that these were to be 
divided among her daughter's children, the defendant might have been 
under the impression that they were so given, and that would be a reason 
for acquitting her on this charge, as, in order to warrant a verdict of guilty 
in a case of this kind, the Jury must be satisfied that the statement was 
not only false, but wilfully false ; and that to the knowledge of the party 
*5^1 ™^^"S ^^ ^^^' *^ think that in this case there is such doubt as 
-■ to whether the defendant might not have been under the impression 
that the tablecloths were given among her children, as to warrant an 
acquittal. Verdict — ^Not guilty. 

CarringUmj for the prosecution. 

£. Yardleyj for the defendant. 



MONMOUTH ASSIZES. 

{Crown Side.) 

BEFORE LORD CHIEF JUSTICE TINDAL. 



REGINA V. JEREMIAH JAMES. 

A rifle which is loaded, hot which for want of proper priming will not go off, is not a 
** loaded arm ** within the stat 1 Victc. 85, s. 3; and the pointing a rifle thns circom- 
stanced at a person, and pulling the trigger of it, whereby the cock and hammer 
were thrown, and the pan opened, will not warrant a conviction either of felony 
nnder the 8d section, or of assault under the 11th section, of the stat I Vict. c. 85. 

It is an assault to point a loaded pistol at any one; but not an assault to point a pistol 
at another which is proved not to be so loaded as to be able to be discharged. 

Attempting to discharge loaded arms. — The first count of the indict- 
ment charged, that the prisoner, on the 2d of November, 7 Vict., at Christ- 
church, ^'did, by drawing the trigger of a certain gun, then and there 
loaded with gunpowder and one leaden bullet, which said ffun, so loaded 
and charged as siforesaid, the said J. J., in his ri^ht hand then and there 
had and held, feloniously, unlawfully, and maliciously did attempt to dis- 
charge the said gun so loaded and charged as aforesaid at and against one 
George Godwin, in the peace of God and our said lady the queen then 



1 CaRRINGTON & KiRWAN. 530 

and there being, with intent then and there and thereby feloniously, wil- 
fully, and of his malice aforethought, the said George Godwin to kill and 
murder, ^against the form of the statute," &c. There were four p^rqi 
other counts in the indictment, laying intents to maim, to disfigure, ^ 
to disable, and to do grievous bodily harm. 

It was proved by the prosecutor George Godwin, that, on the 2d of 
November, 1843, he went to demand possession of a house at Christ- 
church, and found William Rose attempting to distraii. for *ent there, and 
that he (the prosecutor) then had some words with the prisoner, who was 
also there, when the latter pointed a rifle at him, and he both heard and 
saw the cock of the rifle fall on the steel and open the pan ; but he stated 
that there was no spark and no flash. The rifle was then wrested from the 
prisoner, and there was a small quantity of gunpowder, apparently quite 
damp, sticking to the pan. It was further proved that the prosecutor 
attempted to fire the rifle, having ascertained that there was a charge in it, 
but it would not go off; but, on its being primed with dry powder, it did 
go off. 

Beadon^ for the prisoner, cited the case of Regina v. Baker ^ ante, 
p. 254. 

TiNDAL, C. J. — I am of opinion that this w*as not a loaded arm within 
the statute,(a) and that the prisoner can neither be convicted of the felony, 
nor of the assault. It is only an assault to point a loaded pistol at any 
one, and this rifle is proved not to be so loaded as to be able to be dis- 
charged. Verdict — Not guilty. 

Greaves^ for the prosecution. 

Beadouj for the prisoner. 

(a) The stat. 1 Vict c. 85, s. 3. 



•REGINA V. DAVID RICHARDS. [•632 

A. was supplied with a quantity of pig-iron by B. dc Co., his employers, which he was 
to put into a furnace to be melted, and he was paid according to the weight of the metal 
which ran out of the furnace and became puddle bars. A. put the pig-iron into the 
furnace, and also put in with it an iron axle of B.dc Co., which was not pig-iron; 
the value of the axle to B. & Co. was 7«., but the gain to the prisoner by melting it 
and thus increasing the quantity of metal which ran from the furnace was 1</.:— 
Hcldf that if the prisoner put the axle into the furnace with a felonious intent to con- 
vert it to a purpose for his own profit, it was a larceny. 

Larceny. — The prisoner was indicted for stealing iron, the property of 
William Williams and others, his masters. 

The iron alleged to-have been stolen was an iron axle of a tram wagon, 
and it was jJroved that the prisoner was employed as a puddler by the pro- 
secutors, who were partners in an iron company ; and that the puddlers 
employed by the company were in the habit of receiving a certam quan- 
tity of pig-iron which they were to put into the furnaces, and they were 
paid for their work according; to the weight of the iron drawn out of the 
furnace and formed into puddle bars. The prisoner was detected by the 
foreman of the works in putting an iron axle, belonging to the company, 
(which was not pig-iron,) into the furnace with the pig-iron. The fore* 
man stated, that the value of the axle to the company was about 75., and 
he had calculated that the gain to the prisoner by putting it in the furnace 
and melting it would be, according to the mode adopted for paying fof the 
woik, a fraction more than a penny. 

VOL. I. 39 2 c 2 
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TiNDAL, C. J. — I doubt whether the act of the prisoner, though un- 
questionably fraudulent and wrongful, comes within the definition of a 
larceny, as the iron was to come back to the owners in the same substance, 
though in another form. 

G. K. RickardSf for the prosecution. — ^In the case of Rex v. MorJU^ R. 
& R. C. C. 307,(a) it was held, that a servant^s clandestinely taking his 
master's com to ^ve to his master's horse is felony ; and in the case of 
Bex V. Cabbage^ K. & R. C. C. 292, where the prisoner forced open a 
,.^oi stable door, and took out a horse *and led it to an old coal-pit, and 
' -I there backed it down and killed it, the object being that the horse 
might not contribute to furnish evidence against another person, named 
Howarth, who was under the charge of stealing it. The judges held, 
that this was larceny, although the prisoner had no intention of deriving 
any pecuniary benefit from taking the horse. 

TiNDAL, C. J. — ^I shall leave it to the jury to say whether the prisoner 
put the axle into the furnace with a felonious intent, to convert it to a pur* 
pose for his own profit ; for, if he did so, this was a larceny. 

His lordship left this question to the jury. Verdict — Guilty. 

G. K. RickardSj for the prosecution. 

(a) See also the cases of Regina v. Handlty, C. Sc Mar. 647, and Ex paiie Jaddm, 
13 Law J., Mag. Ca. 139. 



REGINA V. CHARLES ENGLAND and CHARLES ROBINS. 

A building erected not for habitation, bat for workmen to take their meals, and dry their 
cluthes in, which has four walls, a roof, a door, but no window, but in which a person 
slept with the knowledge, but without the permission, of the owner, is Dot a ''hoase," 
the setting fire to which is felony, within the stat. 1 Vict. c. 89, s. 3. 

Arson. — The first count of the indictment charged, that the prisoner, on 
the 24th of March, 1844, at Machen, '^ feloniously, unlawfully, and ma- 
liciously, did set fire to a certain house of David Jones there situate, with 
intent thereby then and there to injure the said David Jones, against the 
form of the statute," &c. The second count was, for setting fire to a 
" certain out-house (a) of the said David Jones." 

»co^i It was proved by Mr. David Jones, that he occupied •lime- works 
^ at Machen, and that, thirteen years ago, he caused a small building 
to be erected there for his work-people at the kiln to eat their meals in ana 
dry their clothes. That the building was seven feet high, and had four 
walls of stones, without mortar ; the roof consisting of broom, turf, and 
straw, and being supported by two pieces of timber ; that the door bad 
neither lock nor bolt, and that there was no window in the bifilding. Mr. 
David Jones further stated, that this building was not erected as a habita- 
tion, and none of his men had ever slept there ; but that Thomas Williams 
tt'as deeping there without his (Mr. D. Jones's) permission ; but that he 
was aware of his having done so for three weeks previous to the fire, he 
working on the roads, and having no cottage of his own. This witness 
further stated, that the building was called a shed, an out-house, and 
cabin, and was erected for the use of the lime-works. This building was 
*et on fire. 

W. H, Cookey for the prisoners. — I submit that this building was not a 
^*faottse" within tlie stat. 1 Vict. c. 89, s. 3. In the case of Rex v. Shnitk 

(n) See the case of Rtgina r. /ones, antid, p. 308. 
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2 £a. P. C. 497, it was held, that, if a porter iie in a warehouse for the 
purpose of watching the goods, this does not convert the warehouse into a 
dwelling-house, so as to make it a burglary to break into it in the night 
with intent to steal. So, in the case of Rex v. Broumj 2 Ea. P. C. 497, 
it was held, that a servant's lying in a barn in order to watch for thieves 
did not convert the barn into a dwelling-house. 

GreaveSy for the prosecution. — ^In the case of Rex v. Smithy 1 M. & Rob. 
256, which was a case of burglary, the building alleged to have been broken 
and entered was a permanent one of mud and brick, on the down at Wey- 
hill, used only as a booth for the purposes of the fair, for a few days in the 
year ; it had wooden doors and windows bolted in the inside, and the pro 
secutor rented it for the week of the *fair, and he and his wife slept r«^*.e 
there every night of the fair, during^ one night of which, the offence ^ 
was committed ; and Mr. Justice Park, after consulting Mr. Justice Lit- 
TLEDALE, there held, that that was a sufficient dwelling-house for the pur- 
pose of burglary. 

TiNDALy C J. — There the person rented it as a house. 

W, H. Cooke. — This hovel had no window in it. 

TiNDAL, C. J. — ^I have seen cottages that have had no windows iii 
them. 

W. H. Cooke. — But this, like the warehouse and the bam, was not built 
for a dwelling-house. 

TiNDAf., C. J. — This place never having been built for the habitation of 
man, and the person who slept there doing so without leave of the owner, 
I think, that it was not a " house" within this statute, although a cottage, 
however mean or wretched, used as the habitation of man, would be pro* 
tected by its enactments. The prisoner must be acquitted. 

Verdict — ^Not guilty. 

GreaveSj for the prosecution. 

W. H. Cooke^ for the prisoners. 



•REGINA V. WILLIAM JENKINS and Four Others. [*536 

lo a case of rape against Ave, the prosecutrix, when before the grand jury, did not know 
the names of the diflTerent prisoners, but could identify the persons i^^Htld, that the 
grand jury might call in another witness, who was before the examining magistrate, 
and there saw the prisoners, and let the prosecutrix describe the different prisoners, 
and the other witness give their names ; and that, if the prisoners could not be iden- 
tified by this mode, they might be brought before the grand jury. 

Rape. — The prisoners had been committed on a charge of having ravished 
Ann Batt, and also on a charge of having robbed her of two shillings and 
four sixpences, a basket, and a number of other articles. 

Mr. Morgan, the foreman of the grand jury, came into court, and stated 
that the grand jury found a difficulty in this case, as the prosecutrix did 
not know the prisoners. 

TiNDAL, C. J. — Does she know the persons, though she does not know 
the names ? 

Mr. Morgan. — She does. 

TiNDAL, C. J. — Some other witness will, no doubt, be able to affix the 
/lames. If, when the prosecutrix gives her evidence before you, some 
other witness who saw the prisoners before the examining magistrate b<*. 
also before you, the prosecutrix can describe the persons as she saw them 
before the magistrate, and the other witness will give you the name of 
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each ; but if the prisoners cannot be identified in this mode, they can be 
brought before you. 

Sir T. Phillips^ for the prosecution. — If a constable named Evan Rich- 
ards is before the grand jury while the prosecutrix gives her evidence, he 
will be able to give the name of each prisoner whom the prosecutrix 
describes. 

The prisoners were identified before the grand jury in the manner sug- 
gested by the Lord Chief Justice, without their being brought before the 
grand jury, who returned a true bill on each of the charges. 

Sir T. PhUlipSj for the prosecution. 

Huddlesionj for the prisoner. 



•537] * GLOUCESTER ASSIZES. . 

{avUSide.) 

BEFORE LORD CHIEF JUSTICE TINDAL. 



NEWTON V. HOLFORD, Esq., WILSON, and Three Others. 

In an action of trespass against five for breaking into the plaintiflTs house, in which the 
defendants have paid money into Court, the plaintiff cannot go into proof, (as evi- 
dence of malice,) that, nine months after the trespass, one of the defendants indicted 
him for perjury. 

Evidence of the condact of the parties before the trespass, if it had reference to it, might 
be receivable; but not evidence of the act of one defendant done by him long after 
the trespass. 

Trespass. — The first count of the declaration stated, that the defendants, 
on the 5th of July, 1843, broke the outer-door of, and entered the dwelling- 
house of the plaintiiT. Second count, for breaking the outer-door of the 
plaintiff's house, and assaulting his son and servant Francis Robert New- 
ton, per quod servitium amisit. Third count like the second, but substi- 
tuting the name of William Philip Newton for that of Francis Robert 
Newton. Plea — a payment into Court of £2; and that the plaintiff had 
sustained no greater damages. Replication, that the plaintiff had sustained 
greater damages. 

It was opened by the plaintiff. — That the trespass was committed on the 
5th of July, 1843, by breaking into and entering his house to take him on 
a writ of capias ad satisfaciendum, directed to the sheriff of Gloucestershire, 
of which county the defendant Mr. Holford was then high sheriff; and tbe 
plaintiff was going on to open, that, at the spring assizes of 1844, at Glou- 
cester, the defen(Iant Wilson indicted him (the plaintiff) for perjury. 

TiNDAL, C. J. — I think that you are not entitled to go into evidence of 

that. You sue five defendants for a joint trespass, and you propose to o^ive 

•5381 ^^ evidence a subsequent •act of one of them. How can a subse- 

^ quent act of the defendant Wilson affect Mr. Holford, the high 

sheriff? 

The plaintiff. — Does not your lordship think that I may show malice ? 

TiNDAL, C. J. — This is not an action for a malicious prosecution, but is 
an action for a joint trespass, committed by five persons. I think iJiatyou 
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migbt show the conduct of the parties before the trespass, if it had reference 
to It ; but evidence of an act done by one defendant, long after the trespass, 
is, I think, not receivable. 

The plaintiff. — I will not open that part of the case.(/i) 

Verdict for the defendants. 

The plaintiff in person. 

Talfourdj Serjt., and Greaves j for the defendants. 

(a) In the case of Pearton v. Lemaitre, 6 Scott, N. 8. 607, which was an action for a 
libelj the plaintiff*, in order to show quo ammo ihe libel, which was the subject of the action, 
was written, gave in evidence two subsequent letters addressed by the defendant to third 
parties, containing substantially a repetition of the slanderous matter; and it was held, 
that they were properly received, though the libel declared on was free from ambiguity, 
and the letters given in evidence were written after the commencement of the action; 
and it was also held, that their admissibility was not affected by the lapse of time inter- 
vening between the writing of the respective letters. 



WESTERN SUMMER CIRCUIT, 1844. [*539 



DORCHESTER ASSIZES. 

{Crown Side,) 

BEFORE MR. JUSTICE WI6HTMAN. 



REGINA V. RICHARD JEANS. 

In order to constitute a maiming of a horse within the stat. 76tS Geo. 4, c. 30, s. 16, it is 
essential that a permanent injury should have been inflicted on the animal. 

Indictment against the prisoner, on the stat. 7 & 8 Geo. 4, c. 30, s. 16, 
for feloniously wounding a horse, the property of his master. A second 
count charged the prisoner with feloniously luaiming the horse.(a) 

It was proved that, on the 26th of March, 1844, the prisoner was riding 
the horse alon? the road near Sherborne, and that the horse threw him, 
and dragged him some distance along the ground, and that the prisoner 
^ot up and laid hold of the tongue of the animal, a part of which was left 
in his hand, which he threw away. There was no evidence to show that 
the prisoner used any instrument, nor was it at all shown in what way this 
portion of the tongue of the animal had been separated from the residue ; 
but it was stated by a veterinary surgeon, that it might possibly have been 
done by the tongue being drawn against a sharp tooth which the animal 
had. It was proved that the wound had healed, and that the horse was 
able to work as well as •before, the only injury resulting from the r^R^Q 
loss of the point of its tongue being, that it could not eat its com ^ 
quite so fast as before. 

F. EdwardSj for the prisoner. — I submit that this was not a wounding, 
as no instrument was used. From the cases of Rex v. OwenSj M. C. C. 
205, and Rex v. Hughes^ 2 C. & P. 420, it appears that the use of some 

(a) As to the punishment of these offences^ see the stat. I Vict. c. 90, s. 3. 
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instrument is necessary to constitute a wounding. I submit also, that this 
was not a maiming of the horse, on two grounds : first, to constitute a 
maiming, the injury must be inflicted on some member of the animal's 
body, necessary for its defence, as the same rule must govern what is to 
be considered a maiming of an animal, as would decide the question with 
regard to the human frame; and, secondly, the injury inflicted here is only 
of a temporary character, and to constitute maiming the injury must be 
permanent. 

Bevarif for the prosecution. — I apprehend that the charge of wounding 
cannot be supported ; but that this was a maiming. In the case of Rex 
V. OwenSj pouring acid into the ear of a mare, which ran down from the 
ear into the eye and destroyed the sight, was held to be maiming. 

WiGHTMAN, J., (having conferred with Patteson, J.) — I have consulted 
with my brother Pattbson, and he agrees with me in thinking that the 
last objection of Mr. Edwards is a good one. There is no such permanent 
injury inflicted on the animal in this case as will support the count for 
maiming. The prisoner must be acquitted. Veraict — Not guilty. 

Bevauy for the prosecution. 

jP. EdwardSy for the prisoner. 



^641] •NORTHERN SUMMER CIRCUIT, 1844.(«) 



DURHAM ASSIZES. 

{Civil Side.) 

BEFORE MR. JUSTICE CRE88WELL. 



CHARLTON v. GIBSON. 

An by an agreement in writing, agreed to win stones, dec, ** for the purpose of building^ 
certain cottages :—£fe/</, that parol evidence could not be given, to explain the sense 
in which the word " bailding*' was used. 

Assumpsit for work and labour, money paid, and on an account stated. 
Pleas — 1st, except as to JC20, non assumpsit ; 2dly, except as aforesaid, 
set-ofT; and, thirdly, as to the said sum of X20, payment into court. 

The action was brought on an agreement to build certain cottages. The 
agreement was in the following terms : — 

^^ Memorandum of agreement made between A. S., on behalf of the 
owners of Trinden Colliery, of the one part, and R. Charlton, of the other 
part. The said R. Charlton agrees to win stones, marie, and bum lime for 
the purpose of building sixty cottages at Trinden Colliery. Such materials 
to be led by the said R. Charlton, and delivered at the side of the cottages' 
sites as marked out, the owners laying; a railway thereto. The stones and 
other materials to be supplied regularly and without hindrance or stoppage 
to the masons employed. The price to be Is. 4d. per superficial yard. 

(a) Reported by John A. Rassell, Esq., B. A., of Gray's Inn, barrister-at-Iaw. 
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This price includes for the delivery of such materials as ibove, and also 
railway dues." 

•The above agreement was put an end to by the parties before rmr^Ao 
the whole of the cottages were built, and the work done was there- ^ 
upon measured on the terms of the agreement. In addition, however, to 
the charge of Is, Ad, per superficial yard for building, the plaintiff made a 
separate charge for tile-pointing and plastering the walls and floors of the 
cottages. 

To the allowance of this separate charge, 

WaU(m^ for the defendant, objected. He contended, that the term 
'' building," used in the agreement, must be taken to include tile-pointing 
and plastering ; and that, therefore, the plaintiff was not entitled to charge 
extra for them. He also argued, that the contract involved such an ambi- 
guity as to give him the right of calling witnesses, to show that the parties 
really used the term '^ building" in the sense for which he contended. 

Cresswell, J., however, was of opinion that parol evidence was not 
admissible for the purpose of explaining the contract,(a) but that the con. 
struction thereof was for the court exclusively ; and he also expressed him- 
self to be of opinion, that the term ^' building," used in the contract, could 
not be taken to include the completion of the buildings by plastering and 
tile-pointing. Accordingly be directed the jury to find a 

Verdict for the plaintiff. 

Crrofiger and Hindmarch^ for the plaintiff. 

W, H, Watson and Otter^ for the defendant. 

(a) See the law on this subject very Tally and clearly stated in the opinions delivered 
by the judges in the case of Shore v. WiltoHf (in Dom. Proc.,) 8 Clark dt Fin. 499, 582 ; 
particularly in the opinions of Tindal, L. G. J., and Parke, B. 



•DOE d. HINDMARCH and Another v. OLIVER. [•543 

The assent of a tenant at will is not necessary in order to perfect a livery of seisin. 

This was an action of ejectment brou^t to recover possession of a 
dwelling-house and premises, situate in Barnard Castle, in the county of 
Durham. 

It appeared that one H. Myers had lived on the premises in question 
from the year 1812 up to the year 18*27. Prior to that time Oliver, the 
defendant, had married the daughter of H. Myers ; and it was proved that 
ivhen the latter Quitted the premises in 1827, Oliver entered into the posses* 
sion thereof, ana that he had continued to reside upon them up to the time 
at which the present action was brought. It appeared, further, that before 
H. Myers quitted the premises he had married, and had had a son, to wit, 
J. Myers, who was one of the lessors of the plaintiff* in the present action ; 
Mar^ret Hindmarch, the other lessor of the plaintiiT, had been the widow 
of H. Myers, and was now the widow of one Hindmarch, with whom she 
had intermarried after H. Myers's death. Proof was jriven that H. Myers 
had, some time before his decease, executed a deed of feoffment with 
live^ of seisin of the premises in question, in favour of his son the said 
J. Myers; and that after the death of H. Myers, Oliver had been repeat- 
edly requested to pay the rent for the said premises to J. Myers, but that 
he had refused to do so, alleging that he had a right to the said premises. 
J. Myers now claimed to recover by virtue of the aforesaid deed of feofi- 
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ment and liveiy of seisin. It appeared, however, that at the time seism 
of the premises had been delivered to J. Myers, Oliver, who was then 
tenant in possession and present on the premises, did not assent thereto ; 
and that J. Myers had made no previous demand of possession. Accord- 
ingly it was objected by 

Addison^ for the defendant, that the livery of seisin was void ; and he 
cited, in support of his objection, Co. Litt. 4& b. 

•5441 *Cresswell, J., however, was of opinion that Oliver was, at the 
^ time livery of seisin was made, merely a tenant at will ; and that, 
this having been the case, his assent was not necessary in order to perfect 
the livery .(a) Verdict for the plaintiff. 

Bliss^ for the plaintiff. 

Addison^ for the defendant. 

(a) And see Com. Dig. FtoffmefU, B. 7; Djr. 18 b; S Rol. 4, L U. 



WILSON V. ANDERSON. 

A. was tenant of a farm over which two railways passed, in respect of which tenant's 
damages were payable to the owner of the land, or to his lessees or tenants. A. re- 
ceired the money :— jHrtc/, that, if the land covered by the railways passed to A. by 
the agreement under which he became tenant, the owner could not recover that 
money as money had and received to his use. 

Assumpsit for money had and received. Plea — non assumprit. 

This action was brought to recover certain sums of money, which the 
plaintiff alleged that the defendant had received to his use, under the fol- 
lowing circumstances : — ^It appeared that the plaintiff was the owner of a 
farm, called the Dean-house Farm, of which the defendant was the tenant, 
and over which two railways passed. In respect of these railways, cer- 
tain way-leave rents were payable by the Marquis of Londonderry and the 
Hetton Coal Company ; and it appeared that these rents had been sold to 
the plaintiff when he purchased the estate. In addition to the way-leave 
rents, there was likewise a sum of £3 per acre reserved under a covenant 
to that eflfect, as tenant's damages, for the land occupied by the railways ; 
and such sum was made payable b^ the covenant to the ^^ persons seised or 
possessed, or entided to the rents, issues, &c., of the said land, or his or 
*^dF%\ ^^^^ lessees or tenants," At the time when •the plaintiff bought 
-I the estate, the defendant w^s in the occupation of Dean-house 
Farm ; and up to that time the aforesaid £3 per acre had been regularly 
received by him, as tenant's damages. He had likewise continued to re- 
ceive the said sums since the plaintiff had become the owner of the pro- 
perty. The latter, however, claimed to be the party entitled to receive 
the said moneys ; and it was in order to recover the same from the de* 
fendant, that the present action had been brought. In the agreement under 
which the defendant had become tenant to the plaintiff, no reservation of 
the sums payable as tenant's damages had been made to the latter. 

Under these circumstances, it was contended by 

Granger J for the defendant, that the plaintiff was not entitled to recover. 
It was clear, that, under the covenant whereby the sums payable for 
tenant's damages were reserved, such sums were of ri^t payable to the 
tenant. But the true question was, had the land which was covered by the 
railways ever been severed from the farm ; and he argued, that it was plain 
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that this had not been the case, inasmuch as it had been proved that th« 
tenant's damages had always been paid to the tenant himself. Again, ther<> 
was no reservation of the tenant's damages in the agreement entered into 
between the parties, and the payment was, therefore, properly made to tht 
defendant. 

Watson^ contra, argued that the right to receive a money payment, such 
as that now in dispute, could not be taken to have passed to the defendant 
under a mere agreement to let the land. 

Cresswell, J., in summing up, left it to the jury to say, whether the 
land covered by the railways formed part of the Dean-house Farm, and 
whether it passed by the agreement to the defendant. Because, if it did, 
he had *not received the money to the plaintiff's use, and the latter r*p;^o 
would not be entitled to recover. L ^^ 

Verdict for the defendant. 

W. H. WatsoTij Inghaniy and H. Griffith^ for the plaintiff. 

Granger and RMnstm^ for the defendant. 



COLLINSON V. NEWCASTLE AND DARLINGTON RAILWAY 

COMPANY. 

A railway act imposed a penalty on the company for the interraption of any road, and, 
in the case of a private road, made the penalty *< payable to the owner thereof:" — 
HtUlt that the tenant of the farm over which the road passed could not sue for the 
penalty. The same act enacted, that any penalty imposed thereby, the recovery of 
which was not otherwise provided fo^, might be recovered by summary proceeding, 
upon complaint before two or more justices :—//eM, that this did not bar the party 
entitled from his remedy by action at law. 

This was an action of debt, to recover, under the provisions of the 
^^ Newcastle and Darlington Railway Act,"(a) certain penalties for destroy- 
ing a road. Plea — the general issue, by statute. 

*The plaintiff in this case was the tenant of a farm in the town- rmp^An 
ship of Skerningham, and it appeared, that, in order to get to Dar- ^ 
lington Market, he had been in the habit of using a private road which 
passed through his farm, and which led into the main road from Durham 
to Darlington. The defendants, however, in cutting their railway, inter- 
sected the above road, so as to cut off the plaintiff's communication with 

(a) 6 Vict sess. 2, c Ixzx. ss. S68, 364. Section 263 enacts, '*That, if, in the exer- 
cise of the powers by this act granted, any part of any road, whether carriage-road, 
horse-road, tram-road, or railway, either public or private, be found necessary to be 
gone across, cut through, raised, sunk, or taken, so that it will be so much injured there- 
by as to be impassable for, or dangerous to, travellers, passengers, or carriages, or to 
the persons entitled to the use thereof, the company shall, before the commencement of 
any such operations, cause a sufficient road to be made, instead of the road to be inter- 
fered with ; and such substituted road shall, at the expenses of the company, be made 
and maintained in a state as convenient for passengers and carriages as the road so 
interfered with, or as nearly so as can be." 

Sect. 364 enacts, **Thai, if the company do not cause another sufficient road lo be so 
made before they interfere with any such existing road as aforesaid, they shall forfeit 
twenty pounds for every day during which such substituted road shall not be made after 
the existing road shall have been interrupted ; and such penalty shall be paid to the 
trustees, commissioners, surveyor, or other person having the management of such 
road, if a public road, or, in case of a private road, to the owner thereof, and, when 
paid in respect of any public road, shall be applied for the purposes thereof." 

VOL. I. 40 2D 
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the public road, and thereby prevent him from getting to Darlington, ex- 
cept by going a considerable distance round about ; and it appeared, that, 
tn order to do this, he was obliged to apply to his neighbours for leave to 
ise their roads. This interruption was continued for a period of thirteen 
weeks. 

The plaintiff's case being closed, it was submitted by 
Wortleyy for the defendants, that the plaintiff must be nonsuited. In the 
tirst place, the statute under which the plaintiff claimed enacted, that the 
penalties thereby imposed, in cases like the present, should '^be paid to 
the trustees, commissioners, surveyor, or other person having the manage- 
ment of such road, if a public road, or, in cttse of a private road^ to the 
owner thereof f^ and he contended, that, under this enactment, the owner 
only, and not the occupier, was entitled to sue for the penalties in ques- 
tion. If the tenant was entitled to be indemnified under the statute 
at all, it must be under some one of the compensation clauses \(a) and 
if he were not, he was still entitled to a remedy against his landlord. 
But, in the second place, there was another question, namely, whether 
these penalties should not have been proceeded for summarily. Section 

*^\dR\ ^^'^ ^^ ^^^ ^^^ ^^ ^ follows: — "And, for the purpose of •pro- 
-' viding for the recovery of penalties or forfeitures imposed by this 
act, or by any by-laws made in pursuance thereof, the recovery of which is not 
othervfise provided for J be it enacted, that every such penalty or forfeiture may 
be recovered by summary proceeding upon complaint made before two or 
more justices." Now the penalties sought to be recovered in the present 
( e were penalties the recovery whereof was not otherwise provided for ; 
they therefore came within the meaning of the above section, and should 
have been proceeded for in a summary 4nanner, as therein directed. 

Cresswell, J. — As to your second objection, you read the word " may" 
as if it were " must ;" but besides this, no express remedy need be pro- 
vided in order to entitle a party to sue for penalties imposed by an act of 
Parliament, and your argument, therefore, does not apply. On the other 
objection, namely, that the plaintiff in this case is the occupier merely, and 
not the owner, I :^all direct the jury to find a verdict for the defendants. 

Verdict for the defendants accordingly. 

Knowles and Granger j for the plaintiff. 

Wortley and Addison^ for the defendants. 

(a) See ss. 161—164. 



*549] ^BEFORE LORD CHIEF BARON POLLOCK. 

LAMB and Anodier v. NEWBIGGIN and Another. 

A misjoinder in the declaration is no ground for nonsailing the plaintiff at the trial. 

Where a private river runs through a manor, the presumption of law i.«, that each owner 
of land within the manor and on the bank of the river has the right of fishing; in front 
of his land; and if the lord claims a several fishery, he must make out that claim bjr 
evidence. 

From the words of a deed under which the lord claimed, it was attempted to raise a 
presumption that the right of several fishery within the manor passed to him by that 
deed as appurtenant to the manor: — Held^ that this presumption was rebutted by proof, 
that, before the date of that deed, owners of land within the manor and on the bank 
of the river had the right of free-fishery therein. 

This was an action of trespass. The declaration contained several 
counts. First, for breaking and entering the close of the plaintiffs covered 
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with water, and with nets fishing in the said close for fish. Second, for 
breaking and entering the several fishery of the plaintiffs, and fishing in 
the said fishery for fish. Third, for breaking and entering the free^fishery 
of the plaintiffs, and fishing in the said fishery for fish. Fourth, for takbg 
and carrying away the fish of the plaintiffs, and disposing thereof. 

To this declaration there were several pleas, on which, respectively, 
issues were joined ; and the principal question arising from these was, 
whether the plaintiffs possessed the exclusive right of fishins^ in that part 
of a certain manor called the l anor of Crawcrook which abutted on the 
river Tyne. 

The plaintiffs were lords of the said manor of Crawcrook. The defend- 
ants were the servants of one George Hill, who was the owner of land 
within the said manor, and which land abutted on the river Tyne. It ap- 
peared, that, by indentures of the 2dd and 24th January, 1693, made 
between Ralph Camaby and Sir John Swinburn, of the one part, and 
Robert Surtees and John Stevenson, of the other part, the said Camaby 
and Swinburn conveyed to the said Surtees and Stevenson ^^ All that their 
or one of their manor or township of Crawcrook, with all its rights, mem- 
bers, and appurtenances thereunto belonging, situate, lyin?, and being in 
the parish of Ryton, in the county of Durham, and also all that messuage, 
&c., and all that their or one of their free-fishery in the river of Tyne, then 
or then late in the tenure or occupation of the said Ralph Camaby or his 

assigns;" Together with all *' fishings, ponds, •pools," t^rra 

&c., " courts baron," ic. " To hold," &c. : and it was under *■ 
this deed that the plaintiffs now claimed. 

At the close of the plaintiffs' case, 

TempUj for the defendants, submitted, that the plaintifls should be non- 
suited, inasmuch as there was a misjoinder in the declaration. 

Pollock, C. B., however, refused to take notice of the objection, or to 
order the plaintiflls to elect on which of the counts of the declaration they 
would proceed, on the ground, that he had nothing to do but to look at the 
record, and to direct the jury on the issues there raised. 

Tempk then contended, that the deed of the 24th January, 1693, did 
not pass the fishery as one of the manorial rights, but as something distinct 
therefrom. As a ^heral principle, the owner of the soil was entitled to 
the right of fishing m front of his land up to mid-stream; and the deed in 

Suestion could not have been intended to pass more than this right. Indeed, 
lis was plain from the deed itself, for the words there used were '^ free- 
fidiety." 

In confirmation of this view of the case, several deeds relating to various 
parts of the manor in question were then given in evidence ; and, amonG;st 
others, a deed bearing date in the year 1672, which was a conveyance by 
the owner of part of the said manor called the ^* Stanners," together with 
"a free-fishery in the river of Tyne to the said premises belonging." 

Murphy y Serjeant, in reply, argued, that it was evident, from the general 
wording of the deed of 24th January, 1693, that the fishery did pass as 
appurtenant to the manor, because the '' court-baron," without which no 
manor could exist, passed in the same way. 

Pollock, C. B., (in summing up.) — Claims of this kind *must r«ee| 
be strictly proved, inasmuch as they are in derogation of the general ^ 
common-law rights of her majesty's subjects.(o) The claim of the pres«nt 
plaintiffs extends to the right of fishing along the whole of that part of the 

(a) And see per Lord Hale, 1 Mod. Rep. 105. 
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shore of the river Tyne which is within the manor of Crawcrook. Now 
the common-law presumption is, that, where land is possessed by different 
parties on either side of a river, the right of fishing in the river belongs to 
each ad medium JUum aqua. It has been argued on behalf of the plain- 
tifis, that, where a private river runs through a manor, the right of fishing 
alon^ the shore thereof primd fade belongs exclusively to the lord. My 
opinion, however, is, that the presumption of law is the other way ; and 
that whoever owns the land which abuts on the river must be taken to own 
the water in front thereof, and the right to fish there ; so that, if the lord 
claims a several fishery, he must make out that claim by evidence.(o) As 
to the indenture of the 24th January, 1693, the question is, what is the 
meaning of the term " free-fishery" used therein ? — what did it convey ? 
I think that you cannot infer that the fishery was of necessity disannexed 
from the manor by the way in which it was conveyed by that deed : but, 
on the other hand, it seems to me that that deed is, for the purpose for 
which it was put in by the plaintiffs, fully answered by the documents 
given in evidence on the part of the defendants, particularly by the deed 
of 1672, because each of those documents conveys a finee-nshery, a right 
which the common law would have given to the owners of the soil within 
the manor, supposing there had been no evidence to the contrary. If, 
then, there was any free-fishery in the Tyne belonging to the " Stanners," 
this circumstance is, in my opinion, utterly destructive of the plaintiffs' 
case ; but the deed of 1672, which is twenty-one years older than the 
*5^21 *^^^^ produced by the plaintiffs, appears to me to show that, in fact, 
^ this was so ; and we may therefore, I think, conclude, that, by the 
term ^^ free-fishery" in the indenture of the 24th January, 1693, there was 
intended to be passed nothing more than the same right of fishing, which, 
it appears, was claimed by every one who had land within the manor along 
the bank of the river. Verdict for the defendants. 

Murphy y Serjeant, Robmsany and Udtdl^ for the plaintiffs. 

Temple and Otter , for the defendants. 

(u^ See Har(i^rave*8 Tracts, Vol. 1, p. 6 ; and Tkt cau of the Royal Piscary of the Bammtt 
decided in the King's Court in Ireland, Mich., 8 Jac, Davis's Reports, 57, L 4. 
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(Ctrt*/ Side.) 

BEFOBE LORD CHIEF BARON POLLOCK. 



CHAPMAN V. ANNETT. 

Where the drawer of a bill of exchange has had no notice of the dishonour thereof, bat 
has subsequently promised to pay it: — Semble, that such promise does not admit the 
notice, but merely waives it. 

This was an action of assumpsit brought by the plaintiff, (who was the 
public oflScer of the Newcastle Bank,) as endorsee, against the defendant, 
as drawer of a bill of exchange. Pleas— 1st, that the defendant did not 
make the bill ; 2dly, that he did not endorse the said bill ; 3dly, that he 
had not had due notice of the dishonour thereof. 
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Under the issue raised by the third plea, the following evidence was 
given : — ^A clerk of the bank was called, who stated, that it was his duty 
to give notice of the dishonour of all bills which were returned to the bank, 
and that he was in the habit of giving such notices accordingly. He 
•had, however, no recollection or belief on the subject of his having r»^=o 
given notice of dishonour of the bill on which the present action '- 
was brought. He also stated, that he had had a conversation with the 
defendant about the bill, and that, in the course of that conversation, 
the defendant had said, that he would try to get Pringle, the acceptor, to 
pay it. 

One Thompson, who was the agent of the bank, was then called ; and 
he stated, that, after the bill had been returned to the bank, he likewise 
had had some conversation with the defendant, with reference thereto ; 
that upon one occasion the defendant had said to him, that '^ he was 
anxious about the bill, as he thought that Pringle had not been prosperous 
in his speculations, and that he would call at his (Thompson's) office, and 
have the matter arranged ;" and that, on another occasion, the defendant 
had said that ^* he would have the bill taken up." 

Thompson likewise stated, that there was a book kept at the bank in 
which the previous witness should have made an entry of the notice. 
That book, however, was not produced. 

Under these circumstances, it was submitted, by 

Knowlesj for the defendant, that he was entitled to a verdict on the third 
issue ; and he contended that there was nothing in the conversations to 
which the witnesses had spoken, which amounted to evidence of a pro- 
mise by the defendant to pay the bill ; inasmuch as it was quite consistent 
with what had passed on those occasions, that he meant merely to endea- 
vour to get the bill taken up by Pringle. 

Watson^ contra, argued that there was evidence of a promise by the de- 
fendant to pay the bill, and that such promise must be taken to admit 
every thing which it was necessary for the plaintiff to prove, in order to 
entitle him to maintain his action ; and he referred, m support of this 
•position, to the cases of Hopes v. Mder, 6 East, 16 ; Brett v. LeveUj r»Rx^ 
13 East, 213 ; and Rogers v. Stephens, 2 T. R. 713.(a) \ ^^ 

Pollock, C. B. — The promise to pay does not necessarily admit the 
notice, although it may waive it. It appears to me, that in the present 
case the defendant's conversations did amount to a promise to pay ; but 
I am of opinion that there was no notice, and it is for the court to say 
what is, under these circumstances, the legal effect of the subsequent pro- 
mise. At present I shall direct a verdict to be entered for the defendant 
on the third issue.(fr) 

Verdict for the plaintiff on the 1st and 2d issues, and for the defend- 
ant on the 3d. 

W, H. WatsoUy and Otter, for the plaintiff. 

KnowleSj for the defendant. 

(a) And see Lundie r, Bohtrttony 7 East, 231, and Croxon v. Worthen, 6 M. dt W. 6. 

(6) See on this subject the cases of Hickt v. The Duke of Peaufnrt, 6 Scott, 598 ; 
BrownellY. Tonney, 1 Ad. dt E., N. S., 39 ; Curtewis v. Corfieldji. S\i \ and Veil y, Frankit, 
6 Scott, N. R. 460. From these cases it appears that evidence sach as that which wa.^ 
given in the ease reported in the teit has, at least since the introduction of the new 
rnlea of pleading, been generally considered rather as evidence from which the jitr>' 
might infer that the defendant had received a regular notice of dishonour, than as 
amounting to evidence that such notice had been waived: and it is clear, that« if this 
view of the case be the correct one, those decisions are not inconsistent with the New 

2d2 
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Roles, inasmuch as the evidence given therein was admitted merely in order to decide 
•he issue, whether notice bad, in fact, been given or noL But iC on the contrary, ac- 
cording to the opinion intimated by the Lord Chief Baron in the above case of Chap" 
man v.Jnneltt the subsequent promise to pay be rather a waiver of notice of dishonoar, 
than primd, fane proof that such notice has been given, then it would seem that the 
averment ot notice in the declaration would not, under the New Roles, be supported bv 
such evidence. See Burgh v. Legge, 5 M. dt W. 418. 



•655] •GEECKIE and Another v. MONCK, Bart. 

Where a plaintiff had obtained from a judge at chambers an order for leave to amend 
.his declaration on paymentof costs, but had not made the amendment, the judge who 
tried the cause refused to allow the declaration to be amended at the trial, under the 
8 dt 4 Will. 4, c 42, s. 23. 

This was an action of assumpsit, on an agreement by the defendant to 
allow the plaintifls to use the fodder and manure which were on certain 
premises let to them by the said agreement, according to good husbandry 
and the custom of the country, and to allow what should not be so used to 
remain on the premises ; and alleging as a breach, that the fodder and 
manure were not so allowed to remain on the said premises, but were 
removed. There was a plea of payment of JBll into court, and an aver- 
ment that the plaintiffs had sustained no damages uUra. On this avei^ 
ment issue was joined. 

When the agreement was put in evidence, there appeared to be a vari* 
ance between it and the contract set forth in the declaration. It likewise 
appeared, that an application had been made by the plaintiffs to a judge at 
chambers, in order to have the declaration amended, and that the learned 
judge had made an order, permitting the amendment to be made on pay- 
ment of costs. The declaration, however, had not been amended. 

Ardiboldy for the plaintifls, now applied for leave to amend the declara- 
tion under the stat. 3 & 4 Will. 4, c. 42, s. 23. 

Pollock, C. B., however, refused to allow the amendment. He doubted 
whether he had power under the statute to give leave to amend the declara- 
tion in the manner proposed ; but whether this were so, or not, he could 
not, under any circumstances, have allowed the amendment in this case, — 
because leave had been given by a judge at chambers to have the amend- 
ment made on payment of costs, and as the plaintiffs had not taken advan- 
tage of that, he could not now make the order required. 

The plaintifls were therefore nonsuited. 
MK.p^'t ^Archbold and Vdaliy for the plaintiffs. 
°^J W. H. Watson and 0/^, for the defendant. 



{Crown Side,) 

BEFOBE LOBD CHIEF BABON POLLOCK. 



REGINA V. MARK SHERWOOD. 

Stmile, if .1. kill B. tinder provocation of a blow not safficiently violent in itself to ren- 
der the killing manslaaghter, but the blow be accompanied by very aggravating 
words and gestures, that will be but manslaughter in A. 

In this case the prisoner was indicted for the murder of his wife. 

It anpeared, from the evidence of the niece of the deceased, that, on 
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the evening before the murder was supposed to have been committed, the 
prisoner and the deceased had been quarrelling, and that upon that occa- 
sion the deceased had been very violent, having made use of very aggra- 
vating language to the prisoner, as well as of very indecent and insulting 
gestures. In the course of the evening, however, the prisoner and his 
wife became in some measure reconciled ; and the witness accordingly 
left their house, promising to call again on the following morning. On 
her return next morning, she found her aunt lying dead. The deceased 
had a wound in the throat, which the medical men considered had caused 
her death, and which they Kkewise considered had been inflicted with 
some sharp instrument, such as a razor. Within a short distance of the 
deceased, there was found lying a sweeping-brush ; and it was in such a 
position, as that it might be supposed to have fallen from the hand of the 
deceased, presuming that a scuffle had taken place before the fatal wound 
had been inflicted. 

WWdnMj (in addressing the jury for the prisoner,) ^contended, rmf.fjj 
that, although no provocation by words only would be sufficient to ■- 
reduce the oflence of murder to that of manslaughter, yet if the killing 
took place in consequence of the provocation caused by a blow, such as a 
box on tlie ear, such provocation would be sufficient for this purpose. He 
further argued, that assuming this to be the law, the prisoner must be 
taken to have been guilty of manslaughter only. The probability was, 
that the prisoner and the deceased had again quarrelled ; that the latter, 
besides using language and gestures simUar to those which she had used 
in the presence of her niece, had, upon this second occasion, struck the 
prisoner with the brush ; and that it was in consequence of the provoca- 
tion thus given, that the prisoner had made the assault upon her which 
had caused her death. 

Pollock, C. B., (in summing up.) — I think the learned counsel for the 
prisoner has laid down his proposition too broadly. It is true that no pro- 
vocation by words only will reduce the crime of murder to that of man- 
slaughter ;(a) but it is equallv true that every provocation by blows will 
not have this eflect, particularly when, as in this case, the prisoner appears 
to have resented the blow by using a weapon calculated to cause death.(&) 
Still, however, if there be a provocation by blows which would not of 
itself render the killing manslaughter, but it be accompanied by such mo* 
vocation by means of words and gestures as would be calculated to produce 
a degree of exasperation equal to that which would be produced by a 
violent blow, I am not prepared to say that the law will not regard these 
circumstances as reducing the crime to that of manslaughter only.(c) 

The prisoner was found guilty of murder. 

* Ingham and UrUhankj for the prosecution. r«Rwi 

WWcint, for the prisoner. L ^^ 

(a) Lord MorIey*$ rate, Kel. 65 ; 1 Hale, P. C. 456. 

(6) See, per Holt, C. J., ia S:edman*$ eatt, Foster, C. L. 293. 

(c) Mr. Justice Foster states the law on this subject in the following terms : — '^ Wordi 
of reproach, how grievotis soever, are not a provocation sufficient to free the party 
killing from the guilt of murder. Nor are indecent provoking actions or gestures, ex- 
pressive of contempt or reproach, without an astautt upon ihe perton. This rule will, I 
conceive, govern every ease where the party killing upon such provocation makeih use 
of a deadly weapon, or otherwise manifesteth an intention to kill, or to do some great 
bodily harm; but if he had given the other a box on the ear, or had struck him with a 
stick or other weapon not likely to kill, and had unluckily and against his intention 
killed, it had been but manslaughter." (Fos. Cr. L. 290, 291.) From this it would 
appear that that learned judge was of opinion, that, even where provoking words only 
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were used, yet, if the party resented them by a blow or with an instrument not calcu* 
lated to produce death, he would be guilty of manslaughter only. And on this point the 
Judges were divided in opinion, in a case argued at Serjeant's Inn, 26 Car. %, reported 
in Kclyng, idi. 



APPLEBY ASSIZES, 

{CivUSide.) ^ 

BEFOBE LOBD CHIEF BABON POLLOCK. 



DOE d. ROBINSON v. BOUSFIELD. 

If a copyholder make a lease which is not according to the custom of the manor, the 

lessee may nevertheless maintain ejectment thereon. 

This was an action of ejectment. 

It appeared that the defendant claimed to hold the premises in question 
as tenant from year to year of one Thomas Scott, who was customary tenant 
of the said premises ; it further appeared, that, in the month of November, 
1843, the said Thomas Scott had granted, by an instrument under seal, a 
term of twelve years in the said premises to Robinson, the lessor of tiie 

filaintiiT; and this lease was now put in, in order to show Robinson's title, 
t was proved, however, that, in the manor in which the premises in dis- 
*5^Q1 P"^^ ^ere situated, there was a custom that no one could lease ^for 
-I a longer period than three years, without the license of the lord ; 
c&nd it was accordingly contended, by 

KnowUsj for the defendant, that the lease under which Robinson claimed 
was void, and that therefore the legal estate was not in him. 

6. M/cinsorij contri, argued, that, although (assuming the custom to 
exist) the lease in question might be void as against the lord of the manor, 
it was still a good and valid lease in so far as regarded all other parties, 
and in consequence afforded sufficient evidence of Robinson's title. 

Pollock, C. B., thought, that, even if the lease were void by the custom 
as a lease for twelve years, it would still enure as a valid lease for three 
years ; and that therefore it was sufficient to entitle the plaintiff to maintain 
his action. Verdict for the plaintifil 

6. Atkinson y for the plaintiff. 

Knowks and Greigj for the defendant. 



In the next term Knowks moved to set aside the verdict; but the Court, 
(of Queen's Bench,) after time taken to consider, refused to grant a rule, on 
the ground that the lease was good against all parties except the lord, and 
that the lessee might, therefore, maintain ejectment thereon.(a) 

(ri) See the case of Doe d. Trettider and othen y. Trestider, 1 Ad. dc E^ N. S., 416, and 
1 G. dt Dav. 70, in which the rule laid down on this subject in Dotvningham*$ rafr,Owcn, 
17, was recognised and acted upon by the Court of Queen's Bench. In that case it was 
resolved, *'that, if a copyholder made a lease for years which is not according to the 
custom of the manor, yet this lease is good, so that the lessee may maintain an efectiomt 
firma; for between the lessor and the lessee, and all other, except the lord of the manor, 
the lease is good, and so hath it been several times adjudged in this court." 
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^LANCASTER ASSIZES. [•660 

{Ciinl Side.) 



BEFORE MR. JUSTICE CRESSWELL. 



POLUTT V. FORREST and Others. 

Where a farm was let under an agreement, and the agreement imposed a penalty on the 
tenant for selling hay produced on the premises, and gave the lessor power to recover 
the same ** hy distress as for rent in arrear :" — Held, that the lessor might so distrain, 
although the agreement was not under seaL 

This was an action of replevin. 

The circumstances under which the defendants claimed to be entitled to 
distrain upon the plaintiflT were as follow : — On the 24th of February, 1840, 
a memorandum of agreement, not under seal, was entered into between 
James Forrest, Doctor William Forrest, Frederick Anderton Forrest, and 
John Charles Forrest, (the defendants,) of the one part, and William Pollitt 
(the plaintiff) of the other part, whereby the said defendants agreed to let 
to the said plaintiff a certain estate, farm, or tenement, with the appurte- 
nancesy from the 2d day of February then instant for the term of one year, 
and thenceforth from year to year, until the same tenancy should be deter- 
mined by either giving to the other six months' notice in writing, at the 
yearly rent of JB170. And the plaintiff thereby agreed, " that he would 
not break up or convert into tillage any meadow or pasture land under the 
penalty of j£20 an acre, and so in proportion for a greater or less quantity, 
to be recovered hy distress as for rent in arrear;^^ and '* that he would not 
sell any hay, straw, or stubble produced upon the said premises, under the 
penalty of 2s. 6d. for each yard of hay, and of 205. for each cart-load of 
straw or stubble, to he recovered as aforesaid.^^ It appeared, however, that 
the plaintiff had sold certain quantities of hay and straw which had been pro- 
duced on the said premises ; and the defendants, in consequence, dis- 
trained upon him for the penalties imposed by the above agreement. 

•JVforfon, for the plaintiff, contended, that, as the instrument r»t^^ 
under which the defendants justified was not under seal, they could *- 
not distrain for the penalty thereby imposed, as if it were a rent-service . 
and that the distress therefore was illegal. 

Cresswell, J., however, thought otherwise. 

Accordingly there was a Verdict for the defendants. 

Martin 2iXiQ Atherton^ for the plaintiff. 

Knowtes and Cowlings for the defendants. 



^ols. L II 
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LIVERPOOL ASSIZES. 

{GvU Side.) 

BEFORE MR; JUSTICE CRESSWELL. 



COOKE V. RTODELIEN. 

Where goods are sold by sample, evidence of a custom of trade as to retumiog or 
making an allowance for such of the goods as do not answer the sample, is re 
ceivable. 

But in such a case the vendee cannot claim the benefit of the custom, if he bare not 
elected to comply with it within a reasonable time. 

Assumpsit for goods sold and delivered. 

It appeared that the plaintifT had agreed to sell to the defendant a 
quantity of mouseline-de-laines, by sample, the goods to be perfect in 
weaving. Before the whole of the goods were sent in, the defendant went 
from home. Shortly after this, a complaint was made to the plaintiff by a 
clerk of the defendant, that the eoods did not answer to the sample, and 
that they were imperfect; and it appeared that the plaintiff* thereupon 
*5621 ^^^^^^ ^^ make an ^allowance in respect of such imperfection, pro- 
^ vided the goods were kept. The clerk, however, stated, in reply 
to this offer, that he was not authorized to enter into such an arrangement. 
Subseauently to this, and before the defendant returned, the plaintiff called 
several times at his place of business, and on one of these occasions the 
defendant's clerk again stated that he had examined the goods and found 
that they did not correspond with the sample. To this the plaintiff replied, 
that the goods must be taken with an allowance, or returned. The clerk, 
however, said that he had no authority to do either, but that, if the plain- 
tiff would give him a written memorandum, he would return the goods on 
his own responsibility. This the plaintiff refused to do. It appeared 
further, that, after the complaint had been made as to the inferiority of the 
goods, the defendant accepted, on two several occasions, the remaindei 
of the goods which he had ordered from the plaintiff, and that no part of 
the goods had ever been returned. 

The point now made on behalf of the defendant was, that he was still 
entitled to an allowance from the plaintiff on account of the inferiority of 
the goods ; and, in order to prove the custom of the trade in this behalf, a 
witness was called, who stated, first, the mode in which, in cases like the 
present, it was usual for parties to ascertain whether the bulk of the ^oods 
agreed with the sample ; he next stated, that such of the goods as did not 
agree with the sample were set aside under the name of ^^ rejects ;*' and 
he was then asked to state what was the custom of the trade with reference 
to making an allowance for or returning such '^ rejects." 

Martiriy for the plaintiff, objected to the question, on the ground that 
no such custom could be engrafted on a contract for the sale of goods by 
sample. 

Cresswell, J., however, admitted the evidence. 
*5631 ^Mariiny in his reply, then contended, that, as the defendant, 
-■ although he had notice that the goods were not according to the 
contract, did not return such goods within a reasonable time, but retained 
them, he was bound to pay for them. 
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Cbesswell, J.,' in summiDg up, said : — It may be a question whether 
fhe vendee is bound to pay according to the contract price of the goods, 
or whether he should pay according to their reduced value only. Under 
ordinary circumstances, a person wno buys goods by sample may return 
them if they do not answer the sample, but he must do this within a 
reasonable time ; and if, after objecting to the soods, he still retains them^ 
he is bound to pay for them, making such a deduction as he may be en- 
titled to by reason of their reduced value. (a) Here, however, a special 
custom has been proved with reference to the return of, or the allowance 
which should have been made for these goods ; and it is, therefore, for 
you to say, whether the defendant, within a reasonable time, made his 
election whether to accept the goods entirely, or to retain them with the 
usual allowance. Verdict for the plaintiff. 

Martin and Cromptonj for the plaintiff. 

W. H. Watson and Atherton^ for the defendant. 

(a) See airui y. Blay, S B. & Ad. 456, 468. 



•ALDIS V. GARDNER. [•564 

In assQmpsit against an attorney for negligence, the fact of his having been retained as 

an attorney io put in issne by the plea of non auwmpnu 

Assumpsit. — The declaration stated in substance, that the plaintiff, at 
the request of the defendant, had retained and employed the defendant as 
an attorney, for fees and reward to him in that behalf, to lay out a certain 
sum of money, to wit, the sum of J8300 on good security, and that, in con- 
sideration thereof, the defendant had promised the plaintiff to use due and 
proper care and diligence in and about the laying out of the said money. 
The declaration further alleged the receipt of the money by the defendant ; 
and it then stated, that the defendamt, not regarding his duty in that behalf, 
nor his said promise, did not nor would take due and proper care in and 
about the laying out of the said money, but, on the contrary, lent it to one 
B., who was insolvent. 

The defendant pleaded, 1st, ncm assumpsit; 2dly, that he did not receive 
the money ; 3dly, that he laid out the money properly ; and, lastly, a 
set-off. 

A variety of evidence was given for the purpose of showing, that, at the 
time the money was lent, B. was well known to be in insolvent circum- 
stances ; and some letters were then read, in order to prove the retainei 
of the defendant by the plaintiff. From one of these letters it appeared, 
that, after the plaintiff had determined on investing his money, the defend- 
ant had requested him to pay it in to his accoimt with the Lancaster Bank ; 
and another was read, in which, after acknowledging that the money had 
been paid in, he engaged to get the plaintiff X3 per cent, for it. From the 
whole tenor of the correspondence, it was evident, that the plaintiff and the 
defendant bad been well acquainted, and that the latter had been on very 
friendly terms with his client. 

KnowleSj accordingly, in addressing the juiy for the defendant, observed, 
that it was a question for them, whether *tne plaintiff and defendant r*^^^ 
did or did not stand to each other in the relation of attorney and ^ 
client in the transaction in question ; and that, if they were of opinion that 
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they did not stand to each other in that relation, the defendant would then 
be entitled to their verdict, provided they found that he had used as much 
diligence and care in laying out the plaintiff's money as he would have 
used had it been his own. 

Cresswell, J. — Can that question arise ? The defendant is stated in 
the declaration to have been retained as an attorney, and that allegation is 
not traversed. 

Knowks submitted, that the allegation, that " the plaintiff, at the request 
of the defendant, retained and employed the defendant as an attorney," 
formed part of the consideration for the defendant's promise, and that it 
was, therefore, put in issue by the plea of non assumpsit. And 

Cresswell, J., in summing up, left it to the jury to say, 6rst, whether 
the defendant was employed by the plaintiff as an attorney ; and, secondly, 
whether, if he was, he exercised that degree of care which, as a profes- 
sional man, the law imposed upon him, namely, a reasonable degree of 
skill, and proper diligence and attention, in order to discover the solvency 
of the party to whom the money was lent.(a) Verdict for the plaintiff. 
•fSfifJl *-^(irHn and Robimoriy for the plaintiff. 

-I KnowleSj W, H. Watson and Cowlings for the defendant. 

(a) With reference to the point decided in the above case, see Reg. Gen. H. T., 4 
Will. 4. The first of those rules states, that *'in all actions of assumpsit, except on 
bills of exchange and promissory notes, the plea of nan ostumpgU shall operate only as 
a denial in fact of the express contract or promise alleged ;" and, as an example of the 
operation of this rule, the following is given; namely, **in actions against carriers and 
other parties for not delivering or not keeping goods safe, or not returning them on 
request, and in actions against agents for not accounting, the plea will operate as a 
denial of any express contract to the effect alleged in the declaration, a/td of ntrh bail' 
ment or employment at would raite a promiit in law to the effect aikged, but not of the breach." 
Now to the cases put in this example, that reported io the text appears to be analogous, 
inasmuch as they are alt cases in which the bailee is supposed to be sued for negli- 
gence ; and as in them the plea of non anumpeit would operate as a deuial of ^ such 
bailment or employment as would raise a promise in law to the effect alleged/* so it 
would seem to follow, that, in the present case, the plea must have the like effect: and 
that, therefore, the fact of the defendant being an attorney — that being the employ- 
ment which raises the promise in law with the breach of which he is charged — ^is pot 
in issue thereby. 



DOE d. HOLT v. HORROCKS. 

The statute 3 dt 4 Will. 4, c. 27, s. 12, operates to make the possession of tenants in 
common a separate possession, from the time they first became tenants in common, 
and not merely from the time of the passing of that statute. 

This was an action of ejectment brought to recover possession of an 
undivided moiety of certain messuages and premises situate at Chesham, 
in the county of Lancaster. 

It appeared that one Robert Holt, by his will dated the 10th day of 
March, 1797, devised certain property (of which the premises in question 
formed part) to his wife for life, remainder to his sons John and Francis 
as tenants in common in fee. It appeared further, that, in the year 1819, 
and after the death of the wife of the devisor, the said John and Francis 
had entered into possession of the said premises ; that John (who was the 
lessor of the plaintiff in this action) had continued in such possession until 
the present time ; that Francis had continued in possession until the year 
1826, when he died; and that the widow of Francis had remained in pos- 
session after his death, and had married Horrocks, the present defendant* 
who was now in possession of the said premises. 
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Under this state of facts, it was contended, by 

^Hiigh HiUy for the plaintiff, that the possession of the one tenant r^e^on 
in common was the possession of the other, up to the passing of l- 
the statute 3 & 4 Will. 4, c. 27 ;(a) so that up to that time the Statute of 
Limitations did not run against the plaintiff: and that, as twenty years 
had not elapsed since the passing of that statute, the defendant had had 
no such exclusive possession of the premises in question as to bar the 
plaintiff's title to recover. 

Cresswell, J., was of opinion contrii ; and he accordingly directed 
the plaintiff to be nonsuited, giving him leave to move. 

Hugh HUt, for the plaintiff, 
r, for the defendant. 



In the next term IBll moved accordingly in the Court *of Queen^s r*;^o 
Bench ; but that court, on the authority of the case of Culley v. Doe ^ 
d. Taylersorij 11 Ad. 8l E. 1008^ refused to grant a rule. 

(a) By the 3d section of which it is enacted, " That, after the first day of December, 
1638» DO person shall make any entry or distress, or bring any action to recover any 
land or rent, bat within twenty years next after the time at which the right to make 
such entry or distress, or to bring such action, shall have first accrued tu some person 
through whom he claims; or if such right shall not have accrued to any person 
through whom he claims, then within twenty years next after the time at which the 
right to make such entry or distress, or to bring such action, shall have first accrued 
to the person making or bringing the same.** 

And by the 12th sect, it is enacted, *'That, where any one or more of several per- 
sons entitled to any land or rent as co-parceners, joint-tenants, or tenants in common, 
shall have been in possession or receipt of the entirety, or more than his or their undi- 
vided share or shares of such land, or of the profits thereof, or of such rent for his or 
their own benefit, or for the benefit of any person or persons other than the person or 
persons entitled to the other share or shares of the same land or rent, such possession 
or receipt shall not be deemed to have been the p<issession or receipt of or by such 
last-mentioned person or persons or any of them.'* See the efiect of these sections, in 
cases like the above, very fully considered in CuiUy v. Doe d, TayUnon, 11 Ad. dt E. 
1006, 1016—1018. 



GREGORY and Another v. WILLIAMS. 

In a case for a libel against a co-partnership, the jury may take into their consider- 
ation, in estimating the damages to which the plaintiffs are entitled, the prospective 
injury which may accrue to the partnership from the defendant's act 

This was an action on the case for a libel. — Plea, not guilty. 

The plaintiffs were slate-merchants and co-partners, and it appeared 
that they rented a slate quarry belonging to one Wynne, to whose agent, a 
person of the name of Hallows, they were in the habit of rendering ac- 
counts from time to time of the quarry. It further appeared, that the 
defendant had written a letter to Hallows, alleging that the plaint iflfs 
returned fraudulent accounts of the said quarry. This was the libel com- 
plained of. 

The plaintifis' case being closed, it was argued by Watson^ for the 
defendant, that the jury, in order to give damages to the plaintiS, must 
find that a special co-partnership damage had, in fact, been sustained by 
them in consequence of the act of the defendant. 

Cresswell, J., however, (in summing up,) observed : — It is said that 
you cannot give damages to the plaintifis unless a special damage be 
proved to have happened to the partnership by reason of the defendant's 
act ; but you must judge bow far the partnership is likely to be injured by 

2£ 
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that ..ot. People may alter their mode of dealing with the partDership, 
and the libel may otherwise afiect them hereafter; and you must take these 

*56<)1 cii^u^s^^^c^s ^^^^ *your consideration in estimating the damages 
J to which they are entitled.(a) 

Verdict for tbe plaintiffs ; damages JC150. 
Knawks and CrompUm^ for the plaintifis. 
W, H. Watson and JameSy for the defendant. 

(a) And see Ingram v. Lawsorit 8 Scott, 471, 477; in which case Bosanqoet, J^ ob- 
served: — **It is said that the damage sustained at the time of commencing the action 
is ail that the plaintiff could recover, and ihat the jury were erroneously directed that 
they might take into account the prospective injury. But it appears to me, that the 
jury were warranted in proportioning the damages to the amount of injury that would 
naturally result from the act of the defendant, though it might not affect him uotil a 
subsequent period. 



DRESSER V. CLARKE and Others. 

Whether, in an action on a joint contract, one of several defendants who has anflered 

judgment by default may, since the stat 6 dt 7 Vict. c. 85, be called by the plaintiff to 

prove the contract — qtugrt I 
Where, at the trial of a cause, the counsel for the defendant had tendered a bill of 

exceptions, the judge, on a verdict being found for the plaintiff, refused to certify for 

speedy execution. 

Debt, for money lent, money paid, and on an account stated. — Pleas — 
1st, nunquam indeoitatus ; 2d]y, payment ; and, 3d]y, set-off. 

The plaintiff in this action was the public officer of the <* Yorkshire 
District Banking Company." The defendants were the sureties for the per- 
formance of a building contract ; and it appeared that the work to which 
that contract referred nad been stopped for want of money. The conse- 
quence of this was, that an arrangement was entered into between the 
sureties and the bank, for the purpose of inducing the latter to make 
advances in order to enable the sureties to carry on the work; and 
accordingly an account was opened, and advances were made by the 
bank, to recover the balance due in respect of which the present action 
*5701 ^^^ brought. Clarke and all the other defendants, *except a Mrs. 
^ Whitaker, had suffered Judgment to go by default ; and in order 
to prove that the said Mrs. Whitaker was mentioned at the time the 
account was opened with the bank, as a person in whose name, jointly 
with those of the other defendants, that account was to be opened, the 
learned counsel for the plaintiff proposed to call the defendant Clarke. 

Martifij for the defendants, objected, on the ground that the witness was 
not admissible. 

BaineSj contra, contended that the witness was admissible. ^Fhe case 
of Pipe V. Steele^ 2 Q. B. Rep. 733, was precisely in point ; and in that 
case it was solemnly decided by the Court of Queen's Bench, that, where 
one of two joint defendants in an action on a contract has suffered judg- 
ment by default, he may, if not otherwise interested in procuring a verdict 
for the plaintiff, be called by him as a witness against the other defendant 

Cresswell, J., admitted the witness.(a) 

(a) The statute 6 & 7 Vict. c. 85, s. I, after enacting that witnesses are not to be 
excluded from giving evidence by incapacity from crime or interest, provides, ** that 
this act shall not reoder competent any party to any such action or proceeding indi* 
vidually named in the record." It would appear, however, to be now weU settled, that, 
where a defendant has suffered judgment by default, he is no longer a party to the 
issue or upon the record, but is taken to have been entirely removed therefrom ; (see 
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Martin then tendered a bill of exceptions. 

The jur}' having found a verdict for the plaintiflT, 

^Baines applied to the learned judge to grant a certificate for rmM^ 
iqpeedy execution. *- 

Cresswell, J., however, said, that he could not certify for speedy 
execution, as the counsel for the defendants had tendered a bill of excep- 
tions in the cause.(a) 

Barnes and MdisoUy for the plaintiff. 

Martin and Tondinsony for the defendants. 

per Lord Abinger and Aiderson, B., in Hawketworth v. Shouttr, 12 M. & W. 45, 48, 49 ;) 
and, soch being the case, it follows, that he would not, under these circumstances, 
come wiihin the meaning of the above proviso at all. The ruling of the learned judge 
in the case reported in the text would, therefore, seem to be quite consistent with the 
provisions of the statute referred to. 

(a) In this case, a few days after the trial, Baines renewed his application for speedy 
execution. Cresswell, J., granted it, observing, that the case was a proper one for 
speedy execution, and that, if the tendering of a bill of exceptions were to be allowed 
to have the effect of defeating such an application, it would probably be done in every 
case. 



CRELLIN V. BROOK. 

A plea in abatement to an action ex contractu must, to be a good plea, set forth the 
names of all the parties with whom the defendant was joined as a co-contractor. 

Assumpsit for money had and received by the defendant to the use of 
the plaintiff*, and on other common counts. — Plea — that the promises in the 
declaration mentioned were made by the defendant jointly with several 
others, (naming them,) who were still living, and who, before and at the time 
of the commencement of this suit, were and still are resident within the 
jurisdiction of the court, and not by the defendant alone ; and concluding 
with a verification and the usual prayer of judgment, and that the writ, &c., 
might be quashed. 

Replication and issue thereon. 

It appeared that the defendant had been a shareholder in the **Isle of 
Man Joint Stock Bank ;** that, whilst he was such shareholder, the plaintitT 
had deposited in that bank the sum of jC 1400; that some time afterwards 
the bank had stopped payment, and that, at the time of the stoppage, the 
balance due from the bank to the plaintiff amounted to the sum of 1254/. 
I6s, . Witnesses were then called by the plaintiff, for the purpose of dis* 
proving the defendant's plea; and from their testimony, it appeared 
*that there were several other persons liable as shareholders in the rmrj^cy 
bank, jointly with those named in the said plea, and that these per- ^ 
lions were suive and within the jurisdiction of the court. 

Martin accordingly submittea, that the defendant's plea had failed. 

Watson, contra, admitted, that, before the passing of the stattite 3& 4 Will. 
4, c. 42, a plea in abatement must have contained the names of all the 
parties who were jointly liable with the defendant. This had been settled 
m the case of Godson v. Good, 6 Taunt. 587. But he submitted, that the 
lOtb section of the 3 & 4 Will. 4, c. 42, had altered the law in this 
respect. By that section it was enacted, that, where a fresh action should 
be commenced after a plea in abatement had been pleaded in a former 
action, ^^ if it should appear by the pleadings in such subsequent action, 
or on evidence at the trial thereof, that all the original defendants were 
liable, but that one or more of the persons named in such plea in abate- 
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ment, or any gubsequent plea in abatement^ were not liable as a contracting 
party or parties, the plaintiflf should, nevertheless, be entitled to judgment, 
or to a verdict and judgment, as the case might be, against the other 
defendant or defendants, who should appear to be liable.'*^ Great doubts 
had arisen as to the meaning of the worcls *^such plea in abatement, or any 
subsequent abatement;" because, if the first plea in abatement muk 
necessarily contain the names of all the co-contractors, it was clear that 
there could be no ^* subsequent plea in abatement." That there might be 
such a plea, however, was, he submitted, plainly contemplated by the act. 
He, therefore, argued, that the direct issue on this plea in abatement must 
b^ taken to be, whetiier the others named therein were, in fact, jointly 
liable with the defendant ; and that, if they were found to be so, the plea 
would be proved. 

*^7^1 *Cresswell, J., however, was of opinion that such was not the 
•I meaning of the plea ; but that its meaning was, that the promises 
stated in the declaration were made by the defendant jointly with those 
named in the plea, and by no others.(a) 

The jury accordingly found a Verdict for the plaintiff. 

Martin and Cowlings for the plaintiff. 

W. H. Watson and Robinsonj for the defendant. 

(a) And see per De Grej, C. J., JbboU v. SmUk, 8 W. Black. 947; per Gibbs, C. J, 
Godton Y, Good, 6 Taunt. 687, 696; Steph. on PI., ch. 8, sect. 7, rale 4, p. 463. 



SMITH V. BOUTCHER. 

Where A. employs B., a broker, to proenre a charter for a ship, and B. employs C, 
another broker: — SembU^ that evidence of a custom of trade is admissible, to show 
which of the brokers is entitled to be paid the commission by A. 

1 he body of the charter contaiued this clause: **The vessel to be consin^oed to C. St 
Con Liverpool, or to their agents at her port of dischari^e in the United Kingdom ; 
and in the margin was the following memorandum : ** This charter subject to £6 per 
cent., payable by the ship i"-^Held, that the jury might infer from the fact of A. bar- 
ing executed this charter, an implied contract by him to pay C. his commission. 

Assumpsit for work, labour, and commission. — Plea non assumpsii. 

It appeared that the plaintiflf was a ship and insurance broker residing at 
Liverpool, and that the defendant was a merchant and ship-owner residmg 
in London ; and the circumstances which gave rise to the present action 
were as follow: — In the month of February, 1843, the defendant, bein^ 
desirous of obtaining a charter for one of his ships called the ^* Emmanuel 
l^outcher," employ^ a Mr. John Blackball, who was a ship and insurance 
broker carrying on business in London, to procure such charter for him. 
« fVIAl Blackhril had been in the habit of corresponding with the ^plaintiff; 
J and it appeared that on this occasion various letters had passed be- 
tween them, respecting the procuring of a charter for the defendant's ship. 
The plaintiff at length procured a clmrter for that vessel ; and, on the 25th 
of February, 1843, he wrote to Blackball, enclo^ng the charter, and 
requesting him to get it confirmed. Blackball accordingly took the charter 
to the defendant in order to get his confirmation thereof; and on the 28th 
of Februaiy he again wrote to the plaintiff, enclosing the charter confirmed 
by him. 

The charter was dated, " Liverpool, 21st of Februaiy, 1844;" in the 
Jifldv thereof there was the following clause : — ^* The vessel to be consigned 
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\o Henry Smith 8c Co., Liverpool, or to their agents at her port of dis- 
charge in the United Kingdom ;" and in the margin there was a memo- 
randum as follows: — **This charter subject to £b per cent., payable by 
the ship." 

The charter subsequently went off, but not through any default of the 
plaintiff. 

llie point now in dispute between the parties was, whether the plaintiff, 
not having been employed by the defendant, but by Blackball, to procure 
the charter in question, could recover in this action. And for the purpose 
of show*ing that he could so recover, it was proposed, in the course of the 
plaintifPs case, to ask a witness, what was the custom of Liverpool as to 
the party to whom the commission for procuring a charter should be paid, 
in cases where one broker had employed another to procure such charter. 

Martin^ for the defendant, objected to this question, on the ground, that 
the plaintiff must recover, if at all, as a matter of contract, and that evidence 
of the custom was not admissible. 

Knawles and Cromphn, contra,' contended, that the evidence was ad- 
missible to show, that, although another broker might have had something 
to do in procuring the •charter, still the broker actually procuring rmprr^ 
such charter was the party entitled to the commission ; and they *- 
referred to the case of JHiken v. Faith jl^a) in which it had been so held. 

Cresswell, J., admitted the evidence. 

In his address to the jury for the defendant, it was then contended, by 

Martin^ that Blackball was the party entitled to the commission, inas- 
much as he was the party whom Boutcher had employed ; and that, as 
there was no privity of contract between the latter and Smith, Smith could 
not recover. 

To support this view of the case, various letters were put in, particularly 
a letter from Smith to Blackball, dated 23d February, 1843, in which the 
former, in writing to the latter about the charter in question and some 
others, said: " We shall have to third the commissions on these charters ;" 
and one of the 10th March, likewise written by Smith to Blackhall, in 
which he said : ^^ As a matter of course, you will charge the commission 
as stipulated ;" and the inference sought to be drawn from these letters 
was, that Smith had, throughout the transaction, regarded himself as the 
agent of Blackhall only, and not as the agent of the oefendant. Witnesses 
were likewise called for the purpose of proving that the defendant had 
never seen the plaintiff whilst the charter was being negotiated, and that he 
did not know that any one except Blackhall was engaged in procuring it ; 
but it appeared, from the cross-examination of one of these witnesses^ who 
had been the defendant's managing clerk during the progress of the nego- 
tiation in question, that he (the clerk) *knew that BlacKhall was cor- r^giyg 
responding with a broker in Liverpool as to getting the charter, and ^ 
that he was likewise aware that a broker m Liverpool was getting the same, 
and did in fact get it. 

Knowles^ in reply, contended, that it was clear that the plaintiff was en- 
titled to recover. He had procured the charter for the ^* Emmanuel 
Boutcher;" that charter had gone off without his default, and he wastiiere- 
fore justified in claiming his commission. It was said there was no con- 
tract between Smith and Boutcher ; but he submitted, that the evidence 

(a) Tried before CoUman, J., at the last Spring Assizes for Liverpool, but not reported. 
A rule is now pending in this ease in the Queen's Bench. 

VOL I. 42 2e2 
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clearly showed that Blackhall, who was Boutcher's agent, had employal 
Smith with his knowledge ; and that was sufficient to constitute, at least, 
an implied contract. The charter itself must have given Boutcher notice 
that Smith was the broker who had procured it ; and he could not now 
do away with the effect of such notice, by saying that he did not employ 
nim, but another. 

Cresswell, J. — ^The question in this case is, whether the defendant 
made a contract, express or implied, with the plaintiff, for procuring a 
charter for the ship Emmanuel Boutcher. It is not disputed, that, when 
the charter was procured, the broker was entitled to £5 per cent, from the 
ship-owner. Now, it appears that the charter in question was sent to 
Blackball by the plaintiff; that Blackball took it to Boutcher, and that it 
was sent back to the plaintiff executed by Boutcher. It is also clear that 
Boutcher and his clerk knew that a Liverpool broker was actually getting 
the charter. Then the charter was presented to the defendant in this form : 
*^ The vessel to be consigned to Henry Smith & Co., Liverpool, or to their 
agents at her port of discharge in the United Kingdom ;" and from this it 
seems to me that he must have known that Smith really was the party by 
whom the charter had been procured. The margin of the charter likewise 
*^771 ^^'^^^i'^^ ^^ ^memorandum : " This charter subiect to £5 per cent., 
-' payable by the ship." Does not this imply, that the broker who 
had procured the charter did not look for payment from any intermediate 
party, but directly from the ship itself? and what inference are you to draw 
from the fact, that the defendant signed a charter containing such a memo- 
randum ? The letters do not appear to me to have any great bearing on 
the question ; but, judging from those of the 23d February and 10th 
March, I would say that they show that the plaintiff throughout considered 
himself entitled to have control over the commission. 

Verdict for the plaintiff. 

Knowks and CrompUm^ for the plaintiff. 

Martin and C Edwards^ for the defendant. 



KIRKPATRICK t;. TATTERSALL. 

A bankrupt, aAer the issuing of the fiat against him, but before the granting of his cer- 
tificate, promised in writing to pay a debt due by him before his bankruptcy :«-J7eU^ 
that this promise did not revive the debt, so as to enable the creditor to sue the bank- 
rupt thereon in an action of indebitatu$ aumnptU. 

Assumpsit for goods sold and delivered, and on an account stated. 

Pleas — 1st, non assumpsit; 2dly, that after the making of the said pro- 
mises the defendant became a bankrupt within the true intent and meaning 
of the statutes then in force concerning; bankrupts, and that the alleged 
causes of actidn accrued to the plaintin before the defendant so became a 
bankrupt. The plaintiff joined issue on the first plea, and replied to the 
second, allee^ing a promise by the defendant, after his bankruptcy, to pay 
to the plaintiff the sums of money in the declaration mentioned ; where- 
upon issue was joined.(a) 

It appeared that the defendant had become bankrupt subsequently to the 

(a) In the report of this case, it is stated that the plaintifi* replied to the second plea, 
"alleging a promise by the defendant, after his bankruptcy, to pay the plaintifi' the sums 
of money in the declaration mentioned." This is incorrect. The defendant's second 
plea concluded to the country, and the olaintiff^s replication to it u gimiliter. 
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accruing of the original debt in respect *of which this action was rmti'jQ 
brought ; diat his certificate was dated the 20th of February, and ^ 
that it was allowed on the 13th of March, 1844. Afler the date of the 
fiat, however, and before the 20th of February, the defendant wrote to the 
plaintiff in the following terms : — " In consideration of your services, I 
agree to pay the debt clue from me to ^ou before my bankruptcy ;" and it 
was contended, on behalf of the plaintiff, that this promise was a sufficient 
answer to the defendant's plea. 

Knowks and Cowlings for the defendant, contended that it was not suffi- 
cient. — The words of the 121st section of the 6 Geo. 4, c. 16, were : " And 
be it enacted, that every bankrupt who shall have duly surrendered, and 
in all things conformed himself to the laws in force concerning bankrupts 
at the time of issuing the commission against him, shall be discharged from 
all debts due by him when he became bankrupt, and from all claims and 
demands hereby made provable under the commission, in case he shall 
obtain a certificate of such conformity so si^ed and allowed, and subject 
to such provisions as hereinafter airected." Then sect. 131 enacted, 
" That no bankrupt, after his certificate shall have been allowed under any 
present or future commission, shall be liable to pay or satisfy any debt, 
claim, or demand from which he shall have been discharged by virtue of 
such certificate, or any part of such debt, claim, or demand, upon any con- 
tract, promise, or agreement made or to be made after the suing out of the 
commis.sion, unless such promise, &c., be made in writing, si^ed by the 
bankrupt, or by some other person thereto lawfully authorized in writing 
by such bankrupt ;'' and the efTrct of these sections was, that until the 
bankrupt had obtained his certificate, the original debt was in full force. 
The subsequent promise, therefore, if made before the granting of the bank- 
rupt's certificate, could be of no avail, because it revived nothing. At all 
events, it could be of no avail unless it were made on a new consideration ; 
and then the 'declaration, instead of being on the common counts, r^g^g 
should have been on the new promise, founded on the new consi- *- 
deration. They therefore submitted, that the production of the bankrupt's 
certificate must put an end to the present action. 

Martin and Cromptony contr^, argued, that there was a valid debt due 
from the defendant at the time the fiat issued, and that such debt continued 
to be due down to the 20th of February. At that time, therefore, the 
plaintiff could have recovered against the defendant on an account stated, 
because of the admission of the latter, and the certificate did not touch that 
debt. They also contended, that there was nothing in the sections of the 
Bankrupt Act on which the other side relied, which at all invalidated a 
promise made by the bankrupt afler the date of the fiat, although before 
the certificate ; and, further, that there was no necessity to declare spe- 
cially on the new consideration. 

Cresswell, J., was of opinion, that the plaintiff had not succeeded in 
supporting his replication, because, at the time the subsequent promise was 
made, he could still have sued the defendant on the original debt ; and he 
therefore directed him to be nonsuited. 

The plaintiff was nonsuited accordingly. 

Martin and Crompton^ for the plaintiff. 

Knowks and Cowlings for the defendant. 
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•680] •FARRAR v. DEFLINNE. 

If the fact of a man being a dormant partner in a firm become known, and on his re- 
tiring from the firm notice of that circumstance be not given to those persons whc 
were aware of his being snch partner, he will be liable to those persons for debts 
contracted by the firm after his retirement therefrom. 

Assumpsit on several bills of exchange, and for goods sold and delivered, 
money lent, and on an account stated. 

It appeared that the defendant and a person of the name of Todd had 
been in partnership from the year 1834 until the year 1837. The defend- 
ant was merely a dormant partner, and on his retirement from the firm, the 
dissolution of partnership was not advertised. The claims in respect of 
which the present action was brought had accrued subsequently to the dis- 
solution ; but a large mass of evidence was given for the purpose of fixing 
the liability of the defendant, on the ground that the plaintiff had been 
aware of his being in partnership with Todd, and that he had not been 
made acquainted with the fact that they had ceased to be partners. 

Cresswell, J., in summing up, said: — Todd and the defendant were 
once in partnership, but they have not been so since the year 1837. The 
plaintiff dealt with the firm during the partnership, and he continued to do 
so afterwards ; and the question is, whether the defendant is liable in respect 
of such subsequent dealings now that the partnership is dissolved. The 
law stands thus : If there had been a notorious partnership, but no notice 
had been given of the dissolution thereof, the defendant would have been 
liable. If there had been a general notice, that would have been sufficient 
for all but actual customers ; these, however, must have had some kind of 
actual notice. If the partnership had remained profoundly secret, the de- 
fendant could not have been affected by transactions which took place after 
he had retired ; but if the partnership had become known to any person or 
persons, be would be in the same situation, as to all such persons, as if the 
existence of the partnership had been notoripus. The question for you, 
*f>811 ^^^'^f^'^9 ^^9 ^^ ^^ partnership actually known *to the plaintiff, 
-■ either by general report, or by direct communication i Because, 
if it were, and he did not know, either from notice of the fact, or from sur- 
mise, that the dissolution had taken place, you must infer that he still dealt 
on the faith of the partnership, and the defendant will therefore be liable.(a) 

Verdict for the plaintiff. 

BaineSf Tamlinsonj and Cowling j for the plaintiff. 

ThesigeTj S. G., Dundm^ W. H. Watsauj and Brandt ^ for the defendant 

(a) And see the observations of Lord Kenyon in the case of Evam v. Drw mmotid, 
A Esp. 88, 90. 



WILLIAMSON V. PAGE. 

In an action against the owner of a ship, to recover money advanced to the captain for 
the use of the ship whilst in a home port — Hetff, that the only question for the jury 
was, whether, under the circumstances, the captain's position was such as to consti- 
tute him the authorized agent of the owner, in order to procure such advances, and 
that the state of the accounts between the captain and the owner at the time had no- 
thing to do with the case. 
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Assumpsit for money lent, and on an account stated. — Pleas — 1st, except 
as to the sum of JC15, non^assumpsil ; and, 2dly, as to that sum, payment 
into court. 

The plaintiff in this action was a ship-broker residing at Belfast ; the 
defendant was the owner of a ship called the '^ Adventurer,'' and resided 
at Scarborough ; and the action was brought to recover moneys which had 
been advanced by the plaintiff to the captain of the '^ Adventurer," for the 
purpose, as was alleged, of making necessary disbursements on account of 
the ship. 

It appeared, that, prior to the time at which the money was advanced 
by the plaintiff, the ship had made several voyages to various places, by 
means of which she had been kept for some time at sea ; there was also 
evidence that the captain had received various sums of money on account 
of freights which had been earned by the ship ; and an ^attempt r«^Qo 
was made to prove that, at the time Uie money was borrowed, the ^ 
captain had funds in hand arising from such freights to a greater amount 
than was requisite to pay for the stores which he had purchased, and to 
meet the other disbursements which he had made on the ship's account. 
Part of the money had been advanced for the captain's own use. 

Waison^ for the defendant, argued, that, in order to i-ender the owner 
of a ship liable for moneys advanced to the captain for necessaries whilst 
the ship was in a home port, it must appear that the captain had not only 
been without money, but that he could not have purchased such necessa- 
ries on credit ; and, further, that a person had no right to lend money to 
the captain of a vessel whilst in a home port, without previously commu- 
nicating with the owner, in order to ascertain whether he was authorized 
to borrow such money, or not; and he referred to Rocher v. Busker j 
1 Stark. 27 ; Arthur v. Barton, 6 M. & W. 138 ; Johns v. Simons^ 2 Q. B. 
Rep. 425 ; Stonehouse v. Gent, Id. 431 ; and Abbott on Shipping, 142, 
7th edit. Here, however, no communication had been made to the owner 
until afler the money was advanced. Again, the captain had received 
various sums for freight earned by the ship; and had the plaintiff made 
proper inquiries, he might have discovered this. There was, therefore, no 
necessity at all to justify the borrowing ; but, admitting that there had been, 
the plaintiff should still have communicated with the owner. The money 
claimed in this action had thus been wrongfully lent, as against the owner, 
and, therefore, the plaintiff was not entitled to recover. 

Martin, contra, contended that there was no sufficient evidence, that, at 
the time the money was borrowed, the captain was in funds ; on the con- 
trary, there was evidence *that a considerable part of the money he r^i^oo 
had received had been paid away for the use of the ship ; and as ^ 
she had been voyaging about for a long while, the probability was that the 
remainder had likewise been disposeu of in the same way. He also 
ar^ed, that it was not necessary for a party making advances to the cap- 
tain of a ship, under circumstances like those of this case, to communicate 
with the owner before making such advances. 

Cresswell, J. — The plaintiff cannot recover in this action for money 
advanced to the master for his own use. With reference to his right to 
recover in respect of the moneys advanced by him for the use of the ship, 
I will read to you a passage from a book of some authority on the subject. 
'^ As the master in general appears to all the world as the agent of the 
owners, in matters relating to the usual employment of the ship, so does he 
mIio in matters relating to the means of employing the ship ; the business 
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of fitting out, victualling, and manning the ship being left wholly to his 
management in places where the owners do not reside, and have no esta- 
blished agent, and frequently, also, even in the place of their own residence. 
His character and situation furnish presumptive evidence of authority from 
the owners to act for them in these cases, liable, indeed, to be rebutted by 
proof that they, or some other person for them, managed the concern in 
any particular instance, and that this fact was actually known to a particular 
creditor, or was of such general notoriety that he cannot be supposed to 
be, because he ought not to have been, ignorant of it, or that they were, 
by the terms of the contract, expressly excluded." Abbott on Shipping, 
134, 7th edit. Some nice distinctions have been introduced by modem 
cases, which make it a matter of some doubt, how the law, as stated in the 
passage I have just read, should be applied ; but the question which I 
*5841 *^^^'^ leave to you is this : were the circumstances of the present 
^ case such as to raise a presumption, that the master was the agent 
of the owner, in order to procure the means of employing the ship ? And 
if you think that the captain's position was such as to constitute him the 
auuiorized agent of the owner for that purpose, you must find for the 
plaintiff. This is the only question you have to try. The state of the 
accounts between the master and the owner, about which so much has 
been said, has, in my opinion, nothing to do with the case. 

Verdict for the plaintiff. 

Martin^ Murphy y Serit., and Robinson j for the .plaintiff. 

W, H. Watson and WAster^ for the defendant. 



DUCKWORTH v. JOHNSTON. 

In order to show that the defendant, in an action for goods sold and delivered, was not 
liable, it was proposed to ask a witness, whether the plainiiflTs wife had said any 
thing to him as to the person whom her husband had trusted for the goods : — Udd^ 
that the question could not be puu 

Debt for goods sold and delivered. — Pleas — 1st, except as to part, niui- 
qwim indebitatus ; 2dly, as to that part, a tender before action brought. 

The goods for the price of which this action was brought were alleged 
by the plaintiff to have been supplied by the order of the defendant, who 
was one of an election committee ; and in order to show that, in fact, this 
had not been the case, the learned counsel for the defendant proposed to 
ask a witness, whether the wife of the plaintiff had said any thing to him 
as to the person whom her husband had trusted for the goods, and to whom 
he looked for payment. 

Wortley^ for the plaintiff, objected to this question. 
•p;fir;i ^Cresswell, J., allowed the obiection.(a) 
^^^J Verdict for the plaintiff. 

Wortley and Cardwell^ for the plaintiff. 

Baines and Segar^ for the defendant. 

(a) In what cases such evidence is admissible, see Emenon v. BUmden, 1 Esp. 141 ; 
Andermm v. Sanderaon, 8 Stark. 804 ; Clifford v. Barton, 1 Bing. 199 ; Pabner y. Sclh, 
) Ney. & M. 482. 
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WHARTON V. WRIGHT. 

Ift ao action against the endorser of a bill of exchange, a memorandum in writing, 
made by the defendant's wife, of the receipt of notice of dishonour at the place from 
which the bill was dated, (the defendant himself not having been resident there at 
the time,) is admissible, after the death of the wife, to provre that the defendant had 
due notice of dishonour. 

Assumpsit by the endorsee against the endorser of a bill of exchange. — 
The only material plea was, that the defendant had not due notice of the 
dishonour of the bill. 

On this point the evidence was, that, at the time the bill in question 
became due, the defendant was employed on various railways throughout 
the country, and he did not appear to have had, at that time, any fixed 
place of residence. The bill of exchange, however, was dated from a 
place called ^^ The Brunswick Hotel ;" and it was proved that a notice of 
dishonour had been sent to the defendant, addressed to that place. This 
notice had been received by the defendant's wife, and it appeared that she 
had made a memorandum in writing of having received such notice. 
The wife of the defendant being now dead, it was proposed to put in this 
memorandum, as evidence that the defendant had had due notice of the 
dishonour of the bill. 

Martifij for the defendant, objected to the reception of the evidence, 
because the memorandum in question had been made by a person who 
was neither an agent of the defendant, nor a part^ to the cause. 

^Cressweix, J., however, overruled the objection, and admitted r^gog 
the evidence. Verdict for Ae plaintiff. ^ 

James and AtherUm^ for the plaintiff. 

Martin and Webster^ for the defendant. 



HAWORTH V. WHALLEY. 

Where countermand of notice of trial is given afler the commission day, and the record 
is not withdrawn, the proper course is, on the cause being called on, to nonsuit the 
plaintiff. 

In this case countermand of notice of trial had been served on the 
defendant, but not until after the commission day, and the record had not 
been withdrawn. On the cause being called on for trial, 

Cardwdlj for the defendant, moved for the costs of the assize. 

Cresswell, J., said, that, as the record was in court, that motion could 
not be acceded to. 

Cardwell then said, that he would take a verdict for the defendant. 

Cresswell, J. — You cannot do that, as the plaintiff is not present to 
hear the verdict. The proper course is to nonsuit the plaintiff. 

The jury were sworn, and the plaintiff was called accordingly. 



•BENTLEY v. FLEMING. [•587 

If the inventor of a machine lend it to another in order to have its qualities tested, and 
that other use it for some weeks in a public work-room; this is not giving the inven- 
tion suci) publicity as to deprive the inventor of his right to obtain lettere-patem 
there for it. 

A machine does not cease to be the subject of a patent, merely because of the length 
of time during which the inventor may keep it by him, after it has been made a com- 
plete workable machine. 
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Case for the infringement of a patent. 

The patent in question had been obtained for making a card-machine ; 
and there was evidence, that, about five or six weeks before the letters- 
patent were obtained, the inventor, one Thornton, had lent the machine to 
one N., in order that he might tr^' whether it would set the teeth of the 
cards. There was also evidence that N.'s room was in a mill, and that 
men were constantly going backwards and forwards to and from the said 
room. It appeared, moreover, that for some weeks before the time at 
which the machine was lent to N., it had been in complete working con* 
dition. 

On this evidence, it was submitted, on the part of the defendant, that 
the plaintiff was out of court, — ^first, on the ground that the machine had 
been publicly used in N.'s room, which was a public room, before the 
granting of the letters-patent ; and on this point the case of Wood v. Ziny- 
mer. Holt, N, P. C. 168, was referred to. 

Cresswell, J. — Have you any case that goes that length.' The case 
referred to was the case of an absolute sale ; but here there is no evidence 
that the machine was given to N. for the purpose of his giving it publi- 
city. The evidence merely is, that Thornton lent the machine to N., in 
order that he might discover whether it really was worth while to take out 
a patent for it, or not. I cannot stop the case on that point.(a) 
*5881 *^^ ^^^ ^^^ submitted, secondly, that, inasmuch as the machine 
-■ in miestion was a complete workable machine for a Ions period 
before the letters-patent were taken out, it did not form the subject of a 
patent at all. 

Cresswell, J. — ^A man cannot enjoy his monopoly by procuring a 
patent, after having had the benefit of the sale of his invention. But you 
cannot contend, that if a man were to keep his invention shut up in his 
room for twenty years, that circumstance merely would deprive him of his 
right to obtain a patent for it. 

W. H, Watsouy Roidij and Webster j for the plaintiflf. 

KnowleSj BaineSy Addison^ and Cowlings for the defendant. 

(a) In the recent ease of Carpenter y. Smithy 9 M. &; W. 300, AldersoD, B., said, 
(p. 808) : — '* Public use means a use mpfMic, so as to come to the knowledge of others 
than the inventor, as contradistinguished from the use of it by himself in his cham- 
ber r and in the same case, it was said by Lord Abinger, (p. 304,) that ** the * public 
use and exercise ' of an invention meant a use and exercise tn puhlk, and not 6y ike 
puhUc^ So, in the case of Morgan v. Seaward, 2 M. dt W* M4, — in which the objec- 
tion to the novelty of the invention was, that the machine which was alleged to have 
been invented had been constructed, not by the patentee himself, but by a third party at 
the factory of the latter, and in which the court gave judgment in favour of the vali- 
dity of the patent, — much stress was laid on the fact, that such third party not only 
constructed the machine under an injunction of secrecy from the patentee, but, far- 
ther, that the machine itself, when completed, was not shown or exposed to the view 
of those who might happen to come to the factory ; and it was said, that these circum- 
stances made the case, so far, the same as if the machine had been constructed by the 
inventor's own hands in his own private workshop, and no third person had seen it 
whilst in progress. (Per Parke, B., delivering judgment in Morgan v. Seaward, S M. & 
W. 668.) In the case reported in the text, however, the evidence was, that the room in 
which the machine was used was a public room i and the ground of the learned judge's 
opinion was simply, that, although the room was public, still the machine had been 
placed there for the purposes of experiment only ; and that, therefore, this did not con- 
stitute a public use and exercise thereof, within the meaning of the laws relating to 
patents of invention. The above case, therefore, would seem to carry the law on this 
subject further taan it has been carried by any previous decision. 
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•WELCH SUMMER CIRCUIT, 1844. [•ssq 



CARDIFF ASSIZES. 

BEFORE BARON ROLFE. 



REGINA V. ANN WILLIAMS and JOHN REES. 

riie delivery of poison to an agent, with directions to him to cause it to be administered 
to another under such circumstances that if administered the agent would be thesolc 
principal felon, is not an ** attempt to administer poison," within the stat. 1 Vict, 
c 86, s. 3. 

A. delivered poison to B., and desired him to put it into V/s beer, for that he (A.) 
wanted to kill V. B. delivered the poison to V., and told him what had passed be- 
tween A. and himself: — Held, that A. could not be convicted on the slat. 1 Vict. c. 86, 
a. 8, of having attempted to administer poison to V. 

Indictment on the stat. 1 Vict. c. 85,. s. 3, — The first count of the 
indictment charged the prisoners with feloniously attempting to adndnister 
to one Thomas Vaughan a large quantity of a certain deadly poison, called 
white arsenic, with intent to kill and murder him. There was also a second 
count, charging the prisoners in like manner with attempting to administer 
poison to Mary Vaughan, with intent to kill and murder her; and a tfdrd 
i'ount, charging them with attempting to administer poison to Thomas and 
Mary Vaughan, with intent to kill and murder both. 

It appeared that the two prisoners cohabited together, the female pri- 
soner being a daughter of Mary Vaughan ; and that, in the month of May, 
1844, the prisoners procured some arsenic, and gave it, in a paper, to a 
man named Richard Edwards, informing him that it was poison, and that 
they wanted to kill Vaughan and his wife ; and they gave directions to 
Edwards to keep the arsenic in the palm of his hand, and go to Vaughan's 
house, which was two or three miles distant, and there call for a pint of 
beer, which he, Edwards, and the Vaughans were to drink together, and 
after having done so, he (Edwards) was to call for another pmt of beer, 
and take an opportunity of slipping the arsenic into it, undiscovered by the 
Vaughans, •to whom he was to hand it, that they might drink it and r^goQ 
be poisoned. The prisoners gave Edwards bd. for his services, and ^ 
toltl him, that if he succeeded he should never want, for all in the Vaugh- 
ans' house belonged to the prisoner Ann Williams. It funher appeared 
that Edwards immediately proceeded to the house of the Vaughans, and 
gave up the poison to them, and told them all that had passed. Edwards 
was a man of apparently rather weak intellect, but gave his evidence in a 
very clear and collected manner, and was certainly perfectly aWare that, if 
he had done as he was directed, he must have destroyed the Vaughans. 

Verdict — Guilty. 

RoLFE, B., respited the judgment, in order to consult the judges on the 
point, whether the foregoing facts warranted the conviction of the prisoners 
for an attempt to administer poison ; for if Edwards had administered the 
poison, he would have been the sole principal felon, and the prisoners 
would have been accessories before the fact. The question, therefore, 
was, whether the delivery of poison to an agent, with directions to him to 

TOL. I. 43 2 F 
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cause it to be administered to another, under such circumstances that, if 
adminiistered, the a^ent would be the sole principal felon, was an "attempt 
to administer," wimin the third section of the stat. 1 Vict. c. 85. 
E. V. Williams and E. L. Richards^ for the prosecution. 



In the ensuing term the case was considered by the fifteen judges, who 
held the conviction wrong. 



•691] •CHESTER ASSIZES. 

{Croum SSde.) 

BEFORE BARON ROLFE. 



REGINA V. WILLIAM NEALE. 

If, on the trial of an indictment for a misdemeanor in carnally knowing and abosing' 
a girl between the ages of ten and twelve, it appears that the defendant effected his 
purpose by force, and against the girl's will, this is no ground of acquittal. 

Misdemeanor. — The indictment charged the defendant with having 
carnally known and abused Ann Smith, a girl above ten and under twelve 
years of age. 

The case was clearly proved ; but the girl, Ann Smith, in answer to a 
question put to her in cross-examination, said, that she did not consent to 
the act of the prisoner, and that he effected his purpose by force, and 
against her will. 

Townsendy for the defendant, submitted, that on this evidence the de- 
fendant was entitled to be acquitted, as the offence amounted to a rape. 

W, Yardleyj for the prosecution. — Every allegation in the present indict- 
ment is proved, and the further proof of the non-consent of the child does 
not disprove any part of the present charge. 

RoLFE, B. — ^1 think the case must go to the jury. 

Verdict— GuUty. 

After the verdict was returned, the jury, in answer to a question put to 
them by Rolfe, B., stated that they were of opinion that the prisoner did 
effect his purpose by force, and against the child's will. 
*6Q21 *RoLFE, B., reserved the case for the opinion of the fifteen judges, 
-I on the question whether the conviction was right; and the case 
having been considered by them in the ensuing term, their lordships held, 
that the conviction was right. 

W. Yardleyj for the prosecution. 

Tcnonsendy for the defendant. 
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NORFOLK SUMMER CIRCUIT, 1844. 



SUFFOLK ASSIZES. 

{Crown Side.) 

BEFORE BARON ALDER80N. 



REGINA V. ROBERT GOWER GRIMWADE. 

A. wrote a threatening letter addressed to Sir J. R., threatening to burn the house, &c^ 
of Mr. B., a tenant of Sir J. R. A. lefl the letter, which was sealed, at a gate in a road 
near Sir J. R.'s house, where it was found and taken to the steward's room at 8ir 
J. R's, where it was opened and read by the steward, and by him given to E., a 
constable, by whom it was afterwards shown to Sir J. R and to Mr. B. : — Held^ that 
if, in thus leaving the letter, the prisoner intended the letter should not only reach Sir 
J. R, but also reach Mr. B., this was a ''sending" of the letter to Mr. B., within the 
Stat 4 Geo. 4, c 54, s. 3. 

Indictment on the stat. 4 Geo. 4, c. 54, s. 3. — The first count of the 
indictment charged, that the prisoner, on the 2d day of April, 7 Vict., with 
force and arms, at, &c., ^^ knowingly, wilfully, and feloniously did send to 
Sir Joshua Ricketts Rowley, Baronet, a certain letter, with a certain ficti- 
tious signature, to wit, the signature ^ A Polstead labourer,' subscribed 
thereto, directed to the said Sir Joshua Ricketts Rowley, Baronet, by the 
name and ^description of ^ Sir Joshua Rowley, Bart., Stoke, Suf- r«5QQ 
folk,' threatening to destroy the house, out-houses, barns, stacks of *■ 
com, grain, hay, and straw, the property of the said Sir Joshua Ricketts 
Rowley, Baronet, a subject of our lady &e* queen, then and there being; 
which said letter is as follows, that is to say: — 

" * Sir, — This is to inform you, that, unless your tenant, Mr. Brown, of 
Polstead, pay his men an advance of wages, the present being 8s, per 
week for twelve hours' labour, he will be visited with a blaze ; out your 
timely interference may prevent the intended calamity. 

* A Polstead labourer. 

" * P. S. — Mr. Brown's 8*. per week and 30s. per week for a policeman 
will not do ; not but what an 8s. labourer wants looking after, for it is 
impossible for that man to live honestly without getting into debt ; he is 
the only one in the parish at 8s. :' against the form of the statute," &c. 

The second count charged, that the prisoner, on, &c., with force and 
arms, at, &c., ^^ knowingly, wilfully, and feloniously did send to one 
William Brown a certain letter, with a certain fictitious signature, to wit, 
the signature * A Polstead labourer,' subscribed thereto, directed to Sir 
Joshua Ricketts Rowley, Baronet, by the name and description of ^ Sir 
Joshua Rowley, Bart., Stoke, Suffolk,' threatening to bum and destroy the 
house, out-houses, barns, stacks of com, grain, hay, and straw, the pro- 
perty of the said William Brown, a subject of our lady the queen, then 
and there being, which said letter is as follows, that is to say : [setting out 
the letter as in the first count :] against the form of the statute,'' &c. 

The third count chained, that the prisoner, on, &c., with force and arms, 
at, &c., ^' knowingly, wilfully, and feloniously did send to Sir Joshua 
Ricketts Rowley, Baronet, a certain letter, with a certain fictitious signa- 
ture, to w*it, the signature ^A Polstead labourer,' subscribed thereto. 
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•PiQ41 ^^""^^^^^ ^® ^^^ **^'^ ^^^ Joshua Ricketts Rowley, Baronet, by •the 
•I name and description of * Sir Joshua Rowley, Bart., Stoke, Suffolk,' 
threatening to burn and destroy the bouse, out-houses, bams, stacks of 
com, grain, hay, and straw, the property of one William Brown, a subject 
of our lady the queen, then and there being ; which said letter is as fol- 
lows, that is to say : [setting out the letter as in the first count :] against 
the form of the statute," &c. 

It was proved that the letter set out in the indictment was left by the 
prisoner at a gate in a public road near Sir J. Rowley's house, directed as 
stated in the indictment, and sealed ; and that the letter having been found 
there by one of the witnesses, it was forwarded by him to Sir J. Rowley's 
house, and there deposited in the steward's room, and it was there opened 
by Mr. Hardy the steward, who was authorized by Sir J. Rowley to open 
and read such letters ; but Mr. Hardy, having opened and read the letter, 
did not deliver it to Sir J. Rowley or to Mr. Brown, who was a tenant of 
Sir J. Rowley, but handed it over to Stephen English, a constable, who, 
on the 9th of April following, showed the letter both to Mr. Brown and 
to Sir J. Rowley. Mr. Brown occupied a house, out-houses, bam, and 
farming premises belonging to Sir J. Rowley, under an agreement, two 
years of which remainea unexpired; and he held no property under any 
other landlord, and was possessed of no house, out-houses, bam, or iarai- 
ing premises of his own. 

Alderson, B., (in summing up.) — With respect to the first count of this 

indictment, which charges the prisoner with sending a letter to Sir J. 

Rowley, threatening to burn his, Sir J. Rowley's, property, I think, that 

as the house, out-houses, and bams in the occupation of Mr. Brown belong 

in reversion to Sir J. Rowley, the prisoner may be convicted on that 

count ; and, with respect to the second count, you will consider whether 

the prisoner, in leaving this letter in the manner that has been described, 

mpiQfi'i intended that it should not only reach Sir J. Rowley, to *whom it 

J was directed, but that it should also reach Mr. Brown ; for if you 

think that the prisoner did so intend, I am of opinion that that would be a 

sending of the letter to Mr. Brown, and the prisoner ought to be found 

guilty on the second count of the indictment. With respect to the third 

count, which is invalid in point of law, an acquittal may be taken on that 

Verdict — Guilty on the first and second counts of tihe indictment, and 

Not guilty on the third count. 

Aldersox, B., sentenced the prisoner to be transported for ten years, 
but reserved the case for the consideration of the fifteen judges. 

Prendergast and O^Malleyy for the prosecution. 

Chirdorij for the prisoner. 



Before Lord Denman, C. J., Tindal, C. J., Pollock, C. B., Parke, B., 
Alderson, B., Patteson, J., Gurney, B., Williams, J., Coleridge, J., 

COLTMAN, J., MaULE, J., RoLFE, B., WiGHTMAN, J., CrESSWELL, J., 

and Erle, J. 

GurdoTiy for the prisoner. — 1 submit, that the prisoner should have been 
acquitted on the first and second counts of this indictment ; but even if the 
prisoner is entitled to judgment in his favour on the first count only, I 
should also submit, on *he authority of Mr. 0*C<mnelP$ cnse^ that the 
present sentence cannot be supported. 
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Alderson, B. — Both the first and second counts here *are good rmviqi^ 
on the face of them, and, therefore, there can be no error on the *■ 
second. 

Gurdon. — With respect to the first count of the mdictment, I submit, 
that a reversionary interest in a house which is threatened to be burnt, is 
not sufficient to support an allegation that it is the house of the person 
having that reversionary interest ; and that the house stated to be the house 
of any person, must be taken to mean the house of the person in posses- 
sion of it. The words of the stat. 4 Geo. 4, c. 54, s. 3, are, *' If any 
person shall knowingly and wilfully send or deliver any letter or writing, 
-wiih or without any name or signature subscribed thereto, or with a fict}- 
lious name or signature," *' threatening to kill or murder any of his majes- 
ty's subjects, or to bum or destroy his or their houses, out-houses, barns, 
stacks of corn, grain, hay, or straw," he shall be guilty of felony. 

Alderson, B. — But for the ^ases, 1 should have thought that that would 
include any letter sent to any of her majesty's subjects, respecting the pro- 
perty of any of her majesty's subjects. 

Gurdon. — In the case of Regina v. Burridgej 2 M. & Rob. 296, two 
counts of the indictment charged the prisoner with sending a threatening 
letter to a person named Ley, threatening to burn a house, his property : 
and two other counts charged the sending the letter to Ley, threatening to 
bum the house, but stating the house to be in the possession of Elliott, and 
the property of Ley. Elliott was Ley's tenant ; and it was contended that 
the first two counts were not proved, as it was Elliott's house, and not 
Ley's, and that the two latter counts did not charge any offence within the 
statute. Mr. Justice Maule was of tliat opinion, and said, that '' it must 
otherwise be admitted, that, if a party should have any interest whatever 
in a house, such as a reversion ^expectant on the determination of r«;^Q- 
a particular estate, however remote or contingent, the house would ^ ' 
be sufficiently described as ^ his.' As to the other counts, the offence 
charged was that of sending a letter to A., threatening to burn the house 
of B., which, according to the case cited [Rej v. Paddle^ R. & R. C. C. 484] 
was not within the act." With respect to both counts of the indictment 
in the present case, I submit, that there was no sending of the letter either 
to Sir J. Rowley or to Mr. Brown. The letter never reached either till it 
had been opened by Mr. Hardy, the steward, and he delivered it to the 
constable English, and by him it was shown but not delivered to Sir J. 
Rowley and to Mr. Brown ; and there is a great difference between a 
letter being shown to a person and delivered to him ; and, moreover, the 
constable might have known who wrote the letter. 

Alderson, B. — Was npt the letter sent to Sir J. Rowley, when it was 
dropped for it to be found and taken to him ? 

Gurdon, — In the case of Rex v. Paddle^ R. & R. C. C. 484, a letter, 
threatening to bum the house of Rodwell and the stacks of Brook, was 
sent to Kirby, and the indictment charged the sending it to Kirby ; and the 
judges held, that a sending it to Kirby, as Kirby was not threatened, was 
not within the stat. 27 Geo. 2, c. 15, (for which the provisions of the stat. 
4 Geo. 4, c. 54, are substituted ;) and they intimated, that, if Kirbv had 
delivered it to Rodwell or Brook, and a juir should think that the pnsoner 
intended he should so deliver it, that would have been a sending it by the 

Erisonei to Rodwell or Brook, and would support a charge to that enect; 
ut it would seem that that meant a delivery of the letter unopened. 

2r2 
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«gQg-i Patteson, J. — In the case of Rex y. Wagstqffij R. 8l R. C. C. 3d8, 
-' the *party threatened never had the letter at all in his possession, 
and his wife read it to him. 

Gurdon, — In criminal cases, the rule qui facit per alium fecit per se 
appears only to apply where a perfectly innocent agent is employed to do 
the act. Mr. Justice Foster (a) lays it down, that where the act is done 
by a gailty agent, that makes the absent person, who employs him an acces- 
sory before the feet. 

Lord Denman, C. J. — If a man said, ^' I have written a letter, threaten- 
ing to bum the stacks of snother person, will you deliver it .^" and you did 
deliver it, would not that be a sending, though the person canymg the 
letter knew its contents ? 

Patteson, J. — If a man sent a threatening letter by. a guilty agent, 
having read it to him first, could you not jpdict the one for sending the 
letter, and the other for delivering it ? 

Alderson, B. — It is no ingredient in this offence, that the nrnme of the 
writer of the letter should be unknown. 

Gurdon, — This letter was open when it reached the constable, and I 
submit, that he could not complete the offence of the prisoner by taking the 
letter to Sir J. Rowley or to Mr. Brown. 

Alderson, B. — The whole act of the prisoner ceased when he left the 
letter ; and if he left the letter with intent that it should go on, that is a 
sending it ; and what the constable did with it afterwards is, I think, quite 
immaterial. 

Pollock, C. B. — Putting a letter out of your possession may be a send- 
ing it. Dropping it by accident is not a sending it. 
*5991 *Patteson, J. — The words of the act are not " shall send or 
-' deliver a threatening letter to any person^*^ but ^' shall send or de- 
liver it." 

Gurdon. — I submit that this is a case of showing a letter, and not of 
sending or delivering it, and that, if there was a delivery of it to Mr. 
Brown, that was only by the constable, which could not be a delivery of 
it within the stat. 4 Geo. 4, c. 54, s. 3. 

Lord Denman, C. J. — We all think that this case was properly left to 
the jury on the second count of this indictment, and that the second count 
was proved. The first count it is not necessary to enter upon. We pro- 
ceed entirely on the second count. 

0*Malley^ for the prosecution, was not heard. 

The fifteen judges were unanimously of opinion, that the case, on the 
second count of the indictment, was properly submitted to 'the jury, and 
that that count was proved. 

(a) Fost Cr. L. 849. 



1 GaRRINGTON & KlRWAN. 600 



•HOME CIRCUIT, 1844. [•eoo 



KENT SUMMER ASSIZES. 

{Croum Side.) 

BEFORE BA&ON GUBNEY. 



REGINA V. GEORGE PLUMMER. 

Where husband and wife are separated by common consent, the husband granting the 
wife a stipulated allowance, which is regnlarly paid, he is not bound to supply her 
with shelter; but if he knows, or be informed that she is without shelter, and refuses 
to provide her with it, in consequence of which her death ensues — Sembk, ihat he is 
guilty of manslaughter, (even though the wife be labouring under disease which 
must ultimately prove fatal,) if it can be shown that her death was accelerated for 
want of the shelter which he had denied. 

It is the duty of a coroner before whom an inquisition iuper vitwn corporit is taken, to 
read over to every witness examined on such inquest the evidence he has given, and 
to desire the witness to sign it. 

This was an indictment for manslaughter. — The first count was as fol- 
lows : — *' The jurors, &c., present, that, before, upon, and during all the 
several days and times in this count hereinafter mentioned, George Plum- 
mer, late of the parish of North Cray, in the county of Kent, labourer, 
was the husband of one Maria Phimmer, she the said Maria Plummer, 
during all the days and times in this count mentioned, being sick, weak, 
diseased, distempered, and disordered in her body, and through such 
weakness, &c., unable to provide herself with such food, raiment, apparel, 
and shelter as were necessary for the sustenance and protection of her 
body, and being unable, during all the days and times aforesaid, to provide 
herself with such medicines, care, and treatment as were necessary for the 
cure and alleviation of her said sickness, &c. ; all which several premises 
the said George Plummer, on all the days, &c., well knew ; and the jurors 
aforesaid, &c., ^further present, that it was the du^ of the said r»/^Q| 
George Plummer, being such husband as aforesaid, auring all the ^ 
days and times aforesaid, to find, provide, and supply the said Maria 
Plummer with competent and sufficient meat and drink for the sustenance 
•>f her body, and also with competent and sufficient apparel, lodging, and 
shelter for the protection of the body of the said Maria Plummer, and 
also with such medicines, care, and treatment as were necessary for the 
care and alleviation of her said sickness, &c. ; and the jurors aforesaid, 
&€., present, that the said George Plummer, on the 19th of November, 
1843, and on divers other days and times between that day and the 24th 
of November, 1843, &c., did assault the said Maria Plummer, and that the 
said George Plummer, on the said 19th of November, feloniously, and 
without lawful excuse, and contrary to his duty in that behalf, and against 
die will of the said Maria Plummer, did omit, neglect, and refuse to find, 
provide, and supply to the said Maria Plummer competent and suflScient 
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meat and drink for the sustenance of the body of the said Maria Plummer 
and also, during all the several days last aforesaid, feloniously, withoui 
lawful excuse, contrary to his duty in that behalf, and against the will of 
the said Maria Plummer, did omit, neglect, and refuse to provide and sup- 
ply the said Maria Plummer with competent and sufficient apparel, lodging, 
and shelter for the protection of the body of the said Maria Plummer ; and 
also, during all the days last aforesaid, feloniously, without lawful excuse, 
contrary to his duty in that behalf, and against the will of the said Maria 
Plummer, did omit, neglect, and refuse to find, provide, and supply the 
said Maria Plummer with such medicines, care, and treatment, as were 
necessary for the cure and alleviation of the said sickness, weakness, &c. ; 
by means of which said several premises, $he the said Maria Plummer, on 
and from the said 19th of November, 1843, until the said 24th of Novem- 
ber, in the said year, did languish, and languishing did live, and then, to 

*6021 ^^^' ^^ ^^ ^^^ *^^ November, in the year aforesaid, &c., of 
^ the said mortal sickness, weakness, distemper, and disorder of her 
body, did die. And the jurors, &c., do say, that the said George Plummer, 
her the said Maria Plummer, in manner and form aforesaid, feloniously did 
kill and slay," &c. The second count was similar to the first, except that 
it omitted the allegations of assault, and also of the acts having been done 
against the will of the deceased. The third count charged the death to 
have been caused by the inclemency of the weather; and the Jburth^Jiflh^ 
and sixth counts repeated severally the allegations in the second, relative 
to the omitting to supply clothing, lodging, food, and medicine. 

The prisoner was likewise charged with the same ofience on the coro- 
ner's inquisition : and it appeared from the evidence, that the prisoner and 
the deceased were married, and that, for about four years previous to the 
death of the wife, which event took place on the 24th November, 1843, 
they had separated by mutual consent, the prisoner allowing her 2«. 6d. a 
week. This sum had been, in general, regularly paid, and the last pay- 
ment was on the Sunday preceding her death, namely, the 19th Novem- 
ber; from that day the deceased had been ailing. On Tuesday, the 21st 
November, she was turned out of her lodgings, being at that time suflering 
from diarrhoea, sickness, and extreme pain. She proceeded to a surgeon, 
who gave her some medicine. This she took, which somewhat relieved 
her, and the following day she again visited the sui^on, who gave her 
some more medicine, together with a note to the relieving officer of the 
union. This was never delivered. About the middle of that day she was 
at the house of a person of the name of Weller, in a state of great illness 
and suffering, when the prisoner, her husband, passed by. Mrs. Weller 
called him in, tellbg him he must take his ¥rife away, as she could not 
shelter there. The prisoner replied, " Turn her out ; I won't be pestered 
with her," and then walked away. On the night of Wednesday, which 
was wet and dark, she was seen by a police constable, wandering 
mcMi *about, seeking shelter at Foot's Cray. The constable took her to 
^ a house, where the prisoner, her husband, lodged. On calling him, 
the prisoner came to the window, when the constable told him of the state 
of his wife, who was ill and without lodging, and explained to him that it 
was incumbent on him to provide her with lodging and relief. The pri- 
soner answered, that he had no lodging for her, that she was a nasty beast, 
and that he could not live with her ; and immediately after, he shut the 
window and went away. The constable would not positively swear, that 
*he prisoner actually saw that his wife was there with him. The deceased 
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refusing to accompany the constable to the station-house, he left her. At 
9 A. M. he subsequently found her sitting down in a privy, the door of 
which was unbolted, which was at the back of some houses. It was rain- 
ing hard and blowing a gale of wind, and she had closed the door. She 
appeared then ill and wet. At 7 p. m., on the foUowiiig day, Thursday, 
the deceased came to the Black Horse public-house at Sidarp, being, to 
all appearance, very ill. The prisoner was, at the moment, in the public- 
house with some friends, and when told of the state of his wife, said, 
*' she had never been a wife to him for three years ; *but yet, if the land- 
lady would afford her the accommodation of a bed, he would pay for it.'' 
She had already received a bed from the landlady, for which the deceased 
offered to pay her, and she went to bed. On the next morning (Friday) 
the deceased was found to be in a dying state. She expired before medi- 
cal aid could be procured. It appeared, from the post-mortem examina- 
tion which had been made, that the deceased was labouring under a 
complication of mortal diseases, which must have speedily resulted in 
death. The surgeon who opened the body gave it as his opinion, that the 
immediate cause of death was diarrhoea brought on by exposure to the in- 
clemency of the weather ; and that he considered the period of her exist- 
ence had been abridged in consequence of her not having had shelter on 
the Wednesday night. 

•In the progress of the trial, Mr. Carter, the coroner, was called c^qqa 
to prove the deposition of one Hisman, who had died since he had *- 
been examined on the inquest. The deposition consisted of what Hisman 
said in the presence of the prisoner, but it was not signed by Hisman, 
neither had the deposition been read over to him. Mr. Carter stated, this 
was according to his uniform practice. 

GuBNEY, B. — Then, pray, Mr. Carter, let me advise you not to follow 
this practice in future. It is a part of your duty, and you are bound by 
law to read the evidence over to the party, and then to procure the signa- 
ture. Supposing you were dead, who is to prove these notes? By this 
irregular proceeding you may deprive the Crown of most important evi- 
dence, and unintentionally be the cause of defeating justice. 

Mr. Carter, the coroner, then stated, that, in the course of twelve years' 
experience, he had not considered it his duty or did not think himself 
bound to adopt this course, but submitted to his lordship, that a coroner's 
notes were like the notes of a judge at a trial. 

GuRNEY, B. — I think you are bound to take the evidence in the manner 
I have already stated to you. The depositions are then evidence, but a 
judge's notes are not evidence. 

In his defence, the prisoner stated to the jury the causes which led him 
to separate from the deceased, and said, that, in a ccmversation which he 
had with Mr. Wells on the Wednesday, he offered to pay for whatever 
relief the parish might afford to his wife. He further added, that, when 
the constable called him up on the Wednesday night, his landlord would 
not allow him to admit the deceased, but that he then promised to procure 
her a lodging on the next day. 

GuRNEY, B., (to the jury.) — The prisoner stands indicted for manslaughter. 
But this manslaughter wears a very *difierent aspect from those which r*gQ5 
ordinarily come under our notice. In the great majority of cases, the ^ 
manslaughter, indeed , I may say in almost all such cases, the death, is the result 
of some violent act done or committed. Here, however, the charge is, that 
the prisoner, being the husband of the deceased, did wilfully neglect to pio* 
VOL. I. 44 
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vide her with proper shelter, by reason of which her death was accelerated. 
There are other counts charging him with neglecting to provide her with 
food, but no evidence has been adduced in support of them. But whethei 
the death of the deceased was actually caused by the act of the prisoner, 
or was only accelerated by it, the effect is the same in point of law. If, 
notwithstanding the nature and extent of her complaints, she could have 
lived on till the next month or the next week, and her death prematurely 
occurred on the morning of Friday, the 24th November, owing to, or by 
the misconduct of, {he prisoner, as laid in the indictment, then he is ame- 
nable to the law for such misconduct. It appears that the prisoner and his 
deceased wife had been separated for a considerable time, and diat he had 
agreed to allow her 2$, 6d. a week. Though it does not distinctly appear 
that this sum was paid punctually every week, still it does appear, that, on 
the Sunday preceding her death, the deceased had received the stipulated 
sum. There is, therefore, presumably, no ground for any charge against 
the prisoner, as having caused her death from want of food, as the half- 
crown would have supplied her from the Sunday till the Friday. The 
char^ against the prisoner appears to be, that he refused intentionally to 
provide her with shelter against the inclemency of the weather, she being 
at the same period of time in a state of disease progressively advancing, 
then veiy advanced indeed, and which, no doubt, would soon have ended 
her sufferings. For the four days preceding her death there is evidence of 
her state. [The learned Baron here read over his notes of the evidence.] 
*6061 ^^ ^^ night of Wednesday, *when the deceased was in the privy, 

-■ the door was closed. The deceased was, therefore, in so far shel- 
tered from the weather, and she requested the constable not to take her to 
the station-house, which is a remarkable &ct, for there she would have 
found both shelter and warmth. The &cts that particularly affect the pri- 
soner in this case are, first, the request made to him by Mrs. Weller on 
the Wednesday, when she asked him to take care of his wife, which he 
refused to do. This refusal was about mid-day on Wednesday, and you 
have heard stated in evidence the state in which the deceased woman then 
was. On the Wednesday evening in November, on a cold and rainy 
night, the constable knocks at the window of the prisoner's house, and 
states that his wife applies to him for shelter, but he shuts the window and 
refuses it. Such are the facts of the case. You will consider that he had 
regularly paid her allowance to her, and that he might have been compelled 
to pay her a larger sura if that had not been sufficient. Under ordinary 
circumstances he might have refused to have any thing to do with her, but 
when she was ill, and without shelter, on a cold and wet night in Novem- 
ber, the question assumes a difierent aspect ; and it is this, whether you 
can certainly conclude that his refusal to give her shelter at that time had 
the effect of causing her death to occur sooner than the event would have 
happened in the ordinary progress of disease, — sooner, in a word, than if 
such refusal had not been given. That is really the question for your con- 
sideration. Many cases have been decided on the precise extent to which 
a father, husband, or master is bound to provide for his child, wife, or ser- 
vant. But in those cases the parties were living under the roof of the 
parent, husband, or master, which implied a particular obligation. But 
here the circumstances are different, for the parties were actually separated. 
Whether this circumstance should take the case out of the ordinary rule, is a 
*6071 P^^'^^ ^hich, if necessary, I will reserve for*further consideration. 

-* But I will now take the opinion of you, gentlemen of the jury, as 
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to whether the prisoner did, on the night of Wednesday, refuse to give his 
wife shelter, and whether his so refusing to do so, and leaving her in the 
state of bodily disease in which she then was, exposed to the inclemency 
of the weather, accelerated her death. It does not appear in evidence that 
he knew what her disease was, or that she was afflicted with that mortal 
illness under which she laboured, or that she was sufiering from the 
diarrhoea which caused her death ; but he was, nevertheless, informed that 
she was very ill, and had not shelter. If you should be of opinion that 
her death was caused or accelerated by his conduct in refusing to give her 
shelter, you will say that he is guilty. If, on the contrary, you entertain 
any douot on this pointy you will acquit him. Various cases have occurred, 
and will, no doubt, occur again, in which, though juries may highly dis- 
approve of, and reprobate the conduct of parties, yet m which, nevertheless, 
they cannot, with safe consciences, convict them on a criminal char^. 

Verdict — Not guilty. 
Bodkinj for the prosecution. 



•COURT OF EXCHEQUER. ['«« 

Second Sitting in Michaelmas Termy 1844. 

BEFOEE LORD CHIEF BAEON POLLOCK. 



HOGARTH V. PENNY and Another. 

In replerio, the defendant avowed (he taking as a distress for an annuity. The plain- 
tiff pleaded, that no memorial of the annuity was enrolled. Replication, that a me 
morial of the dale of the indenture and of the names of the parties and witnesses, and 
of the parties by whom the annuity was to be beneficially received, and of the con- 
sideration, [setting out the memorial,] was enrolled. Rejoinder, that the memorial 
did not truly state the names of the persons by whom the annuity was to be received, 
and the considerations, but was untrue in this, that J. B. was not the only person by 
whom the annuity was to be beneficially received, [denying separately the statements 
of the memorial.] Rejoinder, that the memorial did truly .state the names of the per- 
sons by whom the annuity was to be beneficially received, and the considerations: 
— tfeU, that, on these pleadings, the defendant must begin. 

Replevin. — The declaration was in the usual form. The first avowiy 
avowed the taking as a distress in respect of an annuity of JCIOO, glinted 
by an indenture, dated the 19th day of April, 1830, to I^rancis Kemble and 
Frederick Lock, as trustees, and assigned by F. Lock and Henley Smith 
(appointed for the purpose by the Court of Chanceiy, in the place of F. 
Kemble) to, and now vested in the defendants. Tnere were five other 
exactly similar avowries, in respect of five other annuities, granted by the 
same indenture. 

Pleas to the first avowry, — First, nan estfactumy as to the indenture of 
the 19th of April, 1830. Second, that F. Lock did not assign the annuity, 
modo el formd. Third, that F. Kemble was not a trustee of the annuity, 
mode et /ormd. Fourth, that Henley Smith did not assign the annuity, 
niodo et formd; and, fifth, after craving oyer of the indenture, (which was 
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set out on the record,) that the several anniiities were granted for a pecu- 
*6091 ^'^T. consideration, *and that no memorial thereof was enrolled 
^ within thirty days, according to the ^tute, (concluding with a 
verification.) There were five similar pleas to each of other five avowries; 
and to the fourth avowry, there was an additional plea of riens in 
arrear. 

Replication, taking issue on all the pleas, except the fifth plea, and the 
other pleas similar to that, which denied the memorial ; and, as to the fifth 
plea, that a memorial of the date of the indenture, and of the names of the 
parties and witnesses, and of the persons for whose lives the annuities were 
granted, and of the persons by whom the same were to be beneficially 
received, and of the pecuniary considerations for granting the same, and 
of the annual sums to be paid, was, within thirty days after the execution 
of the indenture, to wit, on the 19di day of May, 1840, duly enrolled in 
the Court of Chancery, according to the statute, which said memorial was 
and is as follows: [setting it out,] as by the said memorial, duly enrolled, 
fully appears, (concluding with a verification by the recorcT) There 
were five similar replications to the other pleas, which denied the me- 
morial. 

Rejoinder to the replication to the fifth and other pleas, which denied 
the memorial, that the memorial enrolled in the Court of Chancery ^Mid 
not, nor does truly state the names of the person and persons by whom the 
said annuities or yeariy sums were to be beneficially received, and the 
pecuniary considerations for granting the same; but, on the contrary, the 
said memorial, so far as the same relates to the said annuity of XlOO, was 
and is false and untrue in this, to wit, that the said James Brown, in the 
said memorial mentioned, was not, nor is the only person by whom the 
said last-mentioned annuity was to be beneficially received ; nor was the 
sum of J81000, in the said memorial in that behalf mentioned, the consi- 
deration for the grant of the said last-mentioned annuity, nor was the con- 
sideration of such grant paid in a note of the Governor and Company of 
the Bank of England, [denying, in like manner, a considerable number of 
*6101 ^^ other statements ^contained in the memorial, as to the considera- 
-' tions of the annuities, and by whom they were to be beneficially 
received ;] and so the plaintiff again says, that there never was any such 
memorial, as by the said act of Parliament is required, enrolled in the said 
High Court of Chancery, according to the directions of the said act of Par- 
liament," (concluding with a verification.) 

Sur-rejoinder, " That the said memorial so as aforesaid enrolled in the 
High Court of Chancery did, and does truly state the name and names of 
the person and persons by whom the said annuities and yearly sums, and 
every of them, were, and are to be beneficially received, and the pecuniary 
consideration and consideradons for granting the said annuities, and eveiy 
of them," (concluding to the country.) 

Peacock, for the plaindff, having opened the pleadings. 

Kelly, for the defendants, submitted that the plaintiff must begin. 

JerviSy for the plaintiff. — This is an action of replevin : both parties are 
actors, and the affirmative of proof here lies on the defendants. 

Kelly, for the defendants. — The burden of proof of the allegations, "nor 
was the sum of j£1000 the consideration, nor was it paid in a note of the 
Bank of England," certainly lies on the plaintiff. 

Pollock, C. B. — The defendants say there was a memorial, and set it 
out| averring that it truly states the considerations of the annuities. Hie 
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rejoinder does nothing more than traverse that, and then the defendants re- 
arnrm it, and I think they are bound to prove it. 

KeUyj for the defendants, opened his case, and there was a verdict for 
the defendants, with leave to move to enter a •verdict for the plain- r#gt | 
tiflf, on grounds not at all affecting the right to besin. ^ 

Jervisj W, H. Watson^ and Peacock^ for the plaintiff. 

KeUy, E. V. Williams j and Conchy for the defendants. 



BIRT V. LEIGH. 

In debt, the declaration was for jC40 for goods sold, and for £40 on an account stated ; 
the particulars of demand were for a balance of 29^ 10*., but in the particnlars no 
credits were given or dates specified. The defendant pleaded a general plea of pay- 
ment to the whole declaration : — Held, that, under these circumstances, the defendant 
must begin. 

A receipt for 2/. 2i. *' being the balance of account up to this day, for houses in W.-road," 
requires a 10«. stamp. 

Debt. — The declaration stated that the defendant was indebted to the 
plaintiflfin <£40 for work and labour, and jC40 on an account stated. — Plea, 
a eeneral plea of payment to the whole declaration. 

The plaintiff's particulars of demand, annexed to the Nisi Prius record,' 
were for a balance of 29/. 10*., giving credits, and specifying no dates. 

KnowlfS^ for the plaintiff. — I submit that in this case the plaintifTis enti- 
tled to begin. From the state of the record and particulars, it is encum- 
bent on the plaintiff to prove the whole that was due to him ; or, at all 
events, for what particular work he brings his action, inasmuch as, with- 
out that, it will be impossible for the defendant to ascertain what amount 
of payment he is bound to prove. Suppose the defendant to begin and to 
prove payments to a greater amount than the balance claimed by the par- 
ticulars, still the plaintiff must go on and prove work done beyond that 
sum, just as if a plea of nunquam inddniatus had been put upon the 
record. 

Pollock, C. B. — I think that in this case the defendant must begin. 
Whatever inconvenience may result from this course, it is only the neces- 
sary consequence of adhering to a plain rule of law, which is, that the 
party upon whom *the affirmative proof lies should begin, and lay r*/^i9 
that proof before the jury. In the present case, I have no doubt '- 
that the defendant must begin, for it is quite clear, that, if no evidence 
were now offered on either side, the plaintiff would be entitled to take a 
verdict for the full amount of his demand. 

CrowdeTj for the defendant, opened the defendant's case. 

On the part of the defendant, a receipt was offered in evidence in sup- 
port of the plea of payment ; it was unstamped, and was as follows : — 
" 1843, July 8th. Received of Mr. G. Leigh, the sum of 21. 2s. Od.y being 
the balance account up to this day^ for houses in Wellington-road. 

(Signed) " Wm. Birt." 

KnowleSj for the plaintiff — I submit that this receipt cannot be received 
in evidence, as it is unstamped. It ought to bear a lOs. stamp, as being 
a " general acknowledgment" of a debt having been paid " whereof the 
amount" Ls not " therein specified," within the Stamp Act, 55 Geo. 3, 
c 184, sch., part l.(a) 

(a) By the Stamp Act, 66 Geo. 3, c. 184, sch., part I, it is enacted, that '*any receipt 
or discharge, note, memorandum, or writing, whatever, given to any person for or apon 

2G 
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*6131 *Crxywder and Rawlinson^ for the defendant, cited the case of 
J Dihdin v. Morris^ 2 C. & P. 44,(a) and contended that this receipt 
did not fall within either the letter or the spirit of the proyision of the 
Stamp Act, which was relied upon on the other side. 

Pollock, C. B. — I am of opinion that this receipt does not require any 
stamp, and I shall receive it in evidence. 

The receipt was given in evidence. Verdict for the defendant.(61 

Knowles and Mherton^ for the plaintiff. 

Crawder and Rawlinson. for the defendant. 

the payment of money, which shall contain, import, or signify any gentral acknowledg- 
ment of any debt, account, claim, or demand, debts, accounts, claims, or demands, 
whereof the amount thaU not be therein tpecijkd, having been paid, settled, balanced, or 
otherwise discharged or satisfied, or whereby any som of money therein mentioned 
shall be acknowledged to be received in fuU, or in discharge or satisfaction of any 
such debt, account, claim, or demand, debts, accounts, claims, or demands, and whether 
the same shall or shall not be signed with the name of any person, shall be deemed 
and taken to be a receipt for the turn of £1000 or upwardtf within the intent and meaning 
of this schedule, and shall be charged with the duty of ten shillings accordingly. Bot 
by the preceding paragraph of the same enactment, it is also enacted, that, **any note, 
memorandum, or writing whatsoever, given to any person for or upon the payment of 
money, whereby any sum of money, debt, or demand, or any part of any debt or 
demand therein tpenfted^tind amounting to £3 or upwards, shall be expressed or acknow- 
' ledged to have been pate/, tettled, bahneed^ or o'henc'tie di$rhnrgtd or iotiifkd, or which shall 
import or signify any such acknowledgment, and whether the same shall or shall not 
be signed with the name of any person, shall be deemed and taken to be a recent for a 
ium of money of equal amount with the sum, debt, or demand so expressed or acknow- 
ledged to have been paid, settled, balanced, or otherwise discharged or satisfied, within 
the intent and meaning of this schedule, and shall be charged with a duty accordingly.** 

(a) In that case it was held, that a receipt given by the stage-manager of a theatre 
for 62/. 10i»., ** being the amount of a benefit at the Haymarket Theatre, which sum, 
together with £100 already received^ is in taiief action of aU my cUnme for the Uut uaoon^^ 
required only to be stamped as a receipt for 53/. 10«m and not as a receipt infuU, or as 
a receipt for 152/. 10<. 

(Jb) In Hilary Term, 1845, a rule to show cause why there should not be a new trial 
was obtained, which, ailer argument, was made absolute, the Court of Exchequer being 
of opinion that the receipt for ** the sum of 2/. 2«., being the balance of account up to tkU 
day for houses in the Wellington-road," required a IO5. stamp. 



SUHng in London in Michaelmas T^ermj 1844. 

BEFORE BARON ALDERSON. 



PRIDMORE V. HARRISON. 

A person who pays money to another, who is authorized to receive it by a power of 
attorney, is not entitled to keep possession of the power of attorney. 

Assault. — The declaration stated, that, on the 24th of August, 1844, 
the defendant assaulted the plaintiff. — Pleas — First, not guilty ; second, 
that the defendant was possessed of a certain document, to wit, a power 
of attorney, and the plaintiff, just before the time when, &c., had wrong- 
fully seized and laid hold of it, and was about to take it away ; where- 
maiAi upon the defendant requested the ^plaintiff to return it to him the 
^ defendant, which the plaintiff refused to do, when, in order to 
retake and obtain possession of the said document, the defendant gently 
laid hold of the plaintiff, &c. Third, a similar plea ; but stating that 
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John Webb Robinson was possessed of a certain document^ to wit, a 
power of attorney, and that the defendant acted as his servant, and by his 
command. 

Replication de injurid. 

It appeared from the evidence of a witness named Cooke, that there 
had been an arbitration between two other persons, named Brobin and 
Robinson, and that the defendant was the agent of the latter, and that the 
witness acted for the former ; and that, the arbitrators having awarded in 
favour of Mr. Brobin, the witness and the plaintiff, who was a clerk of 
Mr. Ashley, the attorney, on the 24th of August, 1844, went to the 
defendant's counting-house, and, on Mr. Robinson, who was there, saying 
that he would not pay the amount awarded without seeing a power of 
attorney from Mr. Brobin, the plaintiff showed to the defendant a power 
of attorney which had been prepared by Mr. Ashley, by which power 
of attorney Mr. Brobin authorized the witness to receive the amount 
awarded. 

Aldebson, B. — This power of attorney was brought by the plaintiflf 
and the witness, for them to receive the money from Mr. Robinson, or 
from his agent the defendant. It was the power of attorney of the wit- 
ness. 

It was further proved that the defendant read the power of attorney, and 
laid it on a desk ; and as soon as the amount awarded had been paid, the 
plaintiff said that he should hold the power of attorney till Mr. Ashley's 
bill was paid, and took it up from the desk, and was goin^ to take it away, 
when the defendant tried to ^et hold of it, and in so doing pushed the 
plaintiff's head through the glass door of a book-case. 

Humphrey, for the defendant, addressed the jury in ^mitigation r«/;i e 
of damages. He admitted that the power of attorney did not ^ 
belong either to the defendant or to Mr. Robinson, and that they were 
neither of them entitled to keep possession of it, though the defendant had 
acted under the bond fide belief that they were so entitled, from' the prac- 
tice at the Bank and the East India House being always to retain powers 
of attorney relating to stock.(a) 

Verdict for the plaintiff. — Damages, £5, 

Jervis and R. Gumey, for the plaintiff. 

Humphrey and Butt, for the defendant. 

(a) Mr. DizoD, Id his treatise on the Law of Title-Deeds, (Vol. 2, p. 533.) says, with 
reference to leases executed ander a power of attorney, ** In the conclusion of such 
lease it is proper to say, in witness whereof A. B., of such a place, dec, in pursuance 
of a letter of attorney hereunto annexed, bearing date such a day ; or, if the letter of 
attorney be general, and concerns more lands than are comprised in the present lease, 
then, in pursuance of a letter of attorney bearing date such a day, dtc, a true copy 
whereof is hereunto annexed, hath put the hand and seal of the principal, and to write 
the principal's name, and deliver it as the act and deed of the principal." And for this 
be cites 2 Bart. Elem. of Con. 682, n. I. Mr. Bythewood (2 Byth. Con., 2d ed., 661) 
says, that a purchaser cannot be compelled to accept a conveyance under a power of 
attorney. And it is also laid down by Sir E Sngden, (Vend, and Purch., Vol. 2, ch. 13, 
8. 1, No. 16,) that, **a8 a purchaser cannot be required to take a conveyance executed 
by attorney, so, on the other hand, if a vendor only covenant to surrender or convey 
lands to a purchaser upon request, he is not compelled to appoint an attorney for thai 
purpose." 
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Middlesex SUHngs after Trinity Term^ 1844. 

BEFO&E LORD CHIEF JUSTICE TINDAL. 



NEWTON V. ROWE and Another. 

In an actiun for a libel, charging the plaintiff with a false and malicious prosecution, in 
which the defendants pleaded that the statements in the alleged libel are true, eri- 
dence is not receivable of statements made by witnesses examined before the magis- 
trates on behalf of the prosecution, in order to show quo anitno the prosecution wma 
conducted* 

Case for a libel (a) upon the plaintiflr, a barrister, by the proprietors of 
the Cheltenham Examiner. — The defendants pleaded a justification, alleg- 
ing that all the statements in the supposed libel were true. 

It appeared that an article was published in the Cheltenham Examiner 
of the 14th of December, 1843, charging Mr. Newton with having falsely 
and maliciously accused his mother-in-law, Lady Ricketts, and four other 
persons, of forging, or conspiring to forge the will of the late Sir T. R. 
Ricketts. 

Kelly^ for the defendants, having examined in chief a witness who was 
present during the inquiry before the magistrates, at Cheltenham, into the 
charge preferred bv Mr. Newton against £ady Ricketts, 

CoMurnj for the plaintiff, proposed to ask the witness, on his cross- 
*6171 ^^^^i'^^^^^"} ^'hat was said by other witnesses *who had been 
-■ examined, on the part of the prosecution, at the inquiiy. 

Kelly objected to the question. 

Cockbum, — The question is, whether Mr. Newton instituted and carried 
on these proceedings without reasonable or probable cause ; and the evi- 
dence is material to show the state of his mind when he was before the 
magistrates. It is like an action for a malicious prosecution, where what 
has been said by the prosecutor is part of the plaintiflPs case. 

M, Chambers and Petersdorff' were heard on the same side. 

Kellyj contra. — If the question in this case were, whether a speech by 
counsel was justified by the evidence, there would be no doubt that the 
court must hear what the evidence was ; but here the question is, whedier 
the plaintiff had reasonable and probable cause for instituting these pro- 
ceedings — not what the proceedings were, nor what was said during their 
progress. 

Cockhum replied. 

TiNDAL, C. J. — It appears to me, that the evidence, in this stage of the 
proceedings, is not admissible. You have a right, in an action for a mali- 
cious prosecution, to have the story which the prosecutor has himself given, 

(a) The declaration contained four counts upon four different libels ; that upon which 
the point reported arose was the second count. 
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from the necessity of the case ; but no such necessity exists here. You 
can call the witnesses who were examined before the magistrates at Chel- 
tenham ; but you wish to give in evidence what they then said, without 
subjecting them to cross-examination. There is this additional difficulty 
in the vrav — the gravamen of the charge against the plaintiff is, that mere 
was a false and malicious prosecution from ^the beginning. I, r^/^^o 
therefore, think I ought not to admit the evidence. ^ 

Verdict for the plaintiff on the first and third, and for the defendants 
on the second and fourth counts.(a) 

Cockiumy M. Chambers^ and Peiersdorfj for the plaintiff. 

Kellyj W. J. Alexander J and GreaveSj for the defendants. 

(a) See ante, note (a). 



BEFORE JUSTICE CRESSWELL. 



ROWE and Another v. POLKINGHORNE. 

lo an action for goods sold and delivered upon the credit of the defendant, a question 
as to the amount of the defendant's income cannot he put, if the evidence he tendered 
with a view to show the improbability of authority having been given to purchase tht 
goods. Where, however, an action was brought against a widow for dresses ordered 
and worn by her daughter, who was about to be marnedr-^Hdd, that evidence of the 
amount of the defendaDt*s income was admissible, as tending to show that the dresses 
were not supplied upon her credit, but upon the credit of her daughter's future 
husband. 

Action on a milliner's bill, for goods sold and delivered. The defend- 
ant was the widow of an officer in the navy, and the goods principally 
consisted of dresses ordered and worn by the defendant's daughters, the 
eldest of whom was about to be married at the time when they were 
supplied. 

Bylesj Serjt., for the defendant, proposed to ask one of the witnesses, 
what was the amount of the defendant's income. 

BramweU objected to the question being put. 

*Cresswell, J. — Upon what grounds do you tender the evidence, r^^ , q 
brother Bylesf . . 7 

Byks^ Serjt. — The evidence is material, to show the improbability of 
Mrs. Polkinghome's giving authority to purchase the articles of dress enu* 
merated in the bill. 

Cresswell, J. — Upon that ground I think it is not admissible. 

ByleSy Serjt. — I do not wish to confine myself to that ground, although 
I have not any other reason to suggest for the reception of the evidence. 
As counsel for the defendant, I tender the evidence for any and every pur- 
pose for which it is admissible in law. 

Cresswrll, J. — Then, I think, I must admit the evidence ; because, if 
I exclude it, it may be said, that the dresses ordered and worn bv the de- 
fendant's eldest daughter, now Mrs. Mur-ray, w*ere supplied on the credit 
of her future husband, and not on the credit of her mother. 

The question was then put, and it appeared that the defendant had an 
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aUowaiice of j£90 a Year, as the widow of a naval officer, besides JS300 1 
year of her own, and the house in which she resided. 

Verdict for plaintiffs, 42/. If. 

Bramwelly for the plaintiffs. 

Bylesj Serjt., for the defendant. 



•620] •PROMOTIONS. 

In the Vacation after Trinity Term, 1844, /. K Hodgson^ Esq., C K 
Whilehursty Esq., W. J. Alexander^ Esq., jR. C. HUdyardj Esq., and Jama 
Parker J Esq., were appointed her Majesty's Counsel learned in the Law. 

In the same vacation, E. Bellasis, Esq., J. A, Kinglakey Esq., and C 
Chadwicke JaneSj Esq., were called to the degree of Serjeant-at-Law. 

In Michaelmas Term, 1844, W, Erk^ Esq., was appointed a Judge of 
the Court of Common Pleas, vice Mr. Justice Erskine^ resigned. 



•621] •OXFORD SPRING CIRCUIT, 1845. 

BEFX>BE LORD CHIEF BABON POLLOCK AND BASON PLATT. 



READING ASSIZES, 

BEFORE LORD CHIEF BARON POLLOCK. 



REGINA V. JONATHAN AUSTIN. 

On the trial of an indictment on the stat. 9 Geo. 4, c. 69, s. 9, for night poaching, it ap- 
peared that the offence «ras committed on the ISih of January, 1844. The indictment 
was preferred on the Ist of March, 1845. The warrant of commitment by which the 
defendant was committed to take his trial for this offence was given in evidence: it 
was dated on the 11th of December, 1844: — Held, that it was sufficiently shown that 
the prosecuiion was commenced "within twelve calendar months after the commis- 
sion** of the oflTence, within the 4th section of that statute. 

Night poaching. — The indictment, which was on the stat. 9 Greo. 4« c. 
69, s. 9, charged that the defendant, with two other persons, on the 12th 
of January, 1844, entered enclosed land of Ebenezer Fuller Maidand by 
night, armed, with intent to destroy game there. 

It appeared that the ofience had been committed on the 12th of Januaiy, 
1844, and that the present indictment had been found at the Berkshire 
Assizes, held on the 1st of March, 1845. It appeared by the warrant of 
commitment on which the defendant was committed for trial on the 
present charge, and which was given in evidence, that the defendant ^as 
committed for trial on this charge on the 11th of December, 1844. 
•6221 "'• •'^^y* WiUiamSj for the defendant. — Bj the stat. ^9 Geo. 4> 
-I c. 69, s. 4, it is enacted, that ^^ the prosecution for every oSence 
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punishable upon indictment, or otherwise than upon summaiy conviction, 
by virtue of this act shall be commenced loithin iivelve calendar months after 
the commission of such offence." I submit that this prosecution must 
fail, it being commenced more than twelve calendar months after the com- 
mission of the ofi*ence; the commencement of the present prosecution 
being the preferring of the indictment before the grand jury in March, 
J 845. The information before the magistrates is not necessarily the com- 
mencement of any proceeding. 

Bros^ for the prosecution. — I submit, that the information before the 
committing magistrate is to be considered as the commencement of the 
prosecution. In the case of Rex v. Willacej 1 East, P. C. 186, which 
was an indictment on the stat. 8 & 9 Will. 3, c. 26, s. 9, (now repealed,) 
for high treason, '^ in colouring a piece of base coin resembling a shilling 
with materials producing the colour of silver," and it being essential that 
the prosecution should be commenced within three months after the offence, 
it was held that the information and proceedings before the magistrate were 
the commencement of the prosecution, and not the preferring of the in- 
dictment ; and there, although the warrant of commitment stated that the 
prisoner was charged ^^ with suspicion of high treason in counterfeiting the 
current money of the kingdom, viz. shillings," the judges held, that the 
variance between the manner of layhig the offence in the indictment and 
charing it in the commitment made no difference. In the case of Rex v. 
PkillipSy R. & R. C. C. 369, proof by parol that the prisoner was appre- 
hended for treason respecting the coin within three months after the offence 
was committed was held not to be sufficient where the indictment was pre- 
ferred after the three months ; but, in that case, neither the warrant to 
apprehend, nor the warrant to commit, nor *the depositions taken rmcno 
before the magistrate, were produced. In this case, the warrant of ^ 
commitment is produced. 

Pollock, C. B. — I think that the warrant of commitment must be taken 
in this case to show the commencement of the prosecution. The first pro- 
ceeding was to take the partv before the magistrate, and he grants his war- 
rant of commitment. I think that this prosecution is shown to have been 
commenced within twelve months after the commission of the offence. 

J. Jefreys Williams addressed the jury for the defendant, and contended 
that the evidence adduced to show that the defendant was one of the per- 
sons who was on Mr. Maitland's land on the night in question was not 
sufficient. Verdict — Not guilty. 

Bros and Maitlandj for the prosecution. 

J. J^reys WUliamSy for the defendant. 



BEFORE BARON PLATT. 



REGINA V. ANN COXHEAD. 

An indictment on the stat. 9 Geo. 4, c. 31, s. 14, for endeavoaring to conceal the birth 
of a dead child, need not state whether the child died before, at, or aAer its birth. 

kn indictment for that offence which charges that the defendant did cast and throw the 
dead body of the child into the soil in a certain privy, ** and did thenby then and there 
unlawfully dispose of the dead body of the said child, and endeavour to conceal the 
birth thereof,** sufficiently charges the endeavour to conceal the birth, as the word 
" thereby" applies to the endeavour as well as to the disposing of the dead body. 
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It', on the trial of such an indictment, it appear that the body of the child was loand 
lyin^ on the soil, immediately under the seat of a privy, it is a question for the jury, 
whether it was thrown there for the purpose of concealment, or whether it came from 
the mother unawares when she was there for another purpose; hat the judge on such 
evidence will not stop the case. 

Concealment of birth. — The indictment was in the following form : — 
•6241 * " '^^ jurors, &c., present, that Ann Coxhead, late of, &c., 
J on, &c., at, &c., being big with a certain female child, afterwards, 
to wit, on the same day and m the year aforesaid, in the parish aforesaid, 
in the county aforesaid, of the said child was delivered. And the iurors 
aforesaid, upon their oath aforesaid, do further present, that the said Ann 
Coxhead, afterwards, to wit, on the same day and in the year aforesaid, 
with force and arms, at the parish aforesaid, in the county aforesaid, with 
both her hands unlawfully did cast and throw the dead body of the said 
child into and amongst the soil, waters, and filth then being in a certain 
privy there, and did thereby then and there unlawfully dispose of the dead 
body of the said child, and endeavour to conceal the birth thereof, against 
the form of the statute in such case made and provided, and against the 
peace of our said lady the queen, her crown and dignity." 

J. Jeffreys Williams^ for the prisoner. — I submit, that this indictment is 
bad, as it does not state whether the child died before its birth, at its birth, 
or after its birth. It is also insufficient in not stating how the prisoner 
endeavoured to conceal the birth of the child. It states that she threw the 
body of the child among the soil, '^ and did thereby unlawfully dispose of 
the dead body of the said child, and endeavour to conceal the birth thereof," 
without stating how she endeavoured to conceal the birth. 

Carringtony for the prosecution. — By the stat. 9 Geo. 4, c. 31, s. 13, it 
is enacted, that '^ it shall not be necessary to prove whether the child died 
before, at, or after its birth," and the proof being thus rendered unneces- 
sary, it can be of no use to allege it, as it would be a mere superfluous 
allegation. With respect to the other point, the words of the indictment 
import, that, by the throwing of the body into the soil, the prisoner en- 
deavoured to conceal the birth, the word " thereby" applying equally to 
the " endeavour" and to the disposing of the dead body. 
•6251 *Platt, B. — I think the indictment is sufficient. 

^ It appeared from the evidence that the dead body of the child 
was found in the privy lying on the top of the soil, just as it would if it 
had dropped from a person who had gone thither for another purpose. 

J. Jeffreys Williams asked the learned baron to direct an acquittal, and 
cited the case of Regina v. Turnery 8 C. & P. 755. 

Platt, B. — I must leave it to the jury to say whether the prisoner threw 
the child into this place, or whether it came from her unawares, when she 
was there for another purpose. 

/. Jeffreys Williams addressed the jury for the prisoner. 

Platt, B., (in summing up.) — If you are satisfied by the evidence that 
the prisoner threw the dead body of the child into this place, and thereby 
endeavoured to conceal its birth, you should find her guilty ; but if you 
think that the child passed from her unawares, she being there for anomer 
purpose, you ought to acquit her. Verdict — Not guilt}. 

Carringtony for the prosecution. 

J. Jeffreys WiUiavMy for the prisoner. 
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^BEFORE LORD CHIEF BARON POLLOCK. \*62H 



WATSON V. MOORE, Clerk. 

It was proposed on the part of a plaintiff to give in evidence a letter written by the de- 
fendant's attorney, which purported to be an answer to a letter written to him by the 
plaintiflTs attorneys: — Held, that, if the plaintiff's counsel put in this letter of the de- 
fendant's attorney, he should also call for and put in the letter to which it was an 
answer, and not leave it to the defendant to pot in the letter of the plaintiff's attorneys 
as his evidence. 

False imprisonment. — The first count of the declaration was for the 
false imprisonment of the plaintiff. Second count for taking boxes and 
wearing apparel of the plaintiff. Plea, not guilty. 

It appeared that the plaintiff, Mrs. Watson, had been the housekeeper 
of the defendant, the Hon. and Rev. Canon Moore, and that he, on Sun- 
day the 11th of August, 1844, had, without any warrant, caused the plain- 
tiff to be taken into custody and detained three hours and a half, and her 
boxes searched by a constable, on a charge that she had obtained money 
by false pretences from a person named Hissey in the name of the defend- 
ant.(«) The charge appeared to have been unfounded. 

On the part of the plaintiff, it was proposed to put in a letter written by 
Mr. W. Hulbert, the defendant's attorney, to Messrs. Frankum & Bartlett, 
the plaintiff's attorneys. 

Mr. Ede^ the associate, read the commencement of the letter, which was 
as follows : — ** The constable of West Ilsley has just brought me your letter 
to him of yesterday's date. I beg to inform you" — 

•Pollock, C. B. — This letter is manifestly an answer to a letter r^go? 
from Messrs. Frankum & Bartlett. If you give this letter of Mr. *• 
Hulbert in evidence, you ought also to put in the letter to which it is an 
answer. 

Carringtany for the plaintiff. — I propose to put in this letter of Mr. Hul- 
bert, as coming from the attorney for the defendant. If the other side wish 
to put in any other part of the correspondence, they can put it in as their 
e>idence. 

Pollock, C. B. — If you do not like to put in the letter of Messrs. 
Frankum and Bartlett to which this is an answer, you should not ^ve this 
letter in evidence ; you should either put in both the letters, or neither. 

Carrington^ for the plaintiff*, called for the letter of Messrs. Frankum & 
Bartlett, (notice to produce it having been given ;) and the letter being 
produced, both that and Mr. Hulbert's letter m answer to it were given in 
evidence. Verdict for the plaintiff*, damages £7b. 

Godson and Carrington^ for the plaintiff*. 

Keaitngy for the de^ndant. 

(a) In the case of Fox v. Oaim/, 8 D. & Ad. 798, it was held, that suspicion that a 
party has, on a former occasion, committed a miMfkmtanor^ is not a justification for 
giving him in charge to a constable without a justice's warrant ; and there is no dis- 
tinction in this respect between one kind of misdemeanor and another, as breach of 
the peace and false pretences. 
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♦6281 •OXFORD ASSIZES. 

{Craum Side.) 

BEFORE LORD CHIEF BARON POLLOCK. 



REGINA V. ANN GARDNER. 

Mr. R., an officer in the post-office in London, intending to try the honesty of A. O., the 
posi-mistress of Eustone, went to Oxford, and having pat marked money into a letter, 
directed "Tomas Hicks, Radford Lane, Exeter," placed this letter in a bundle of 
letters in the Oxford post-office, which was to go to the Eastone post-office. This 
letter going in the handle of letters to the Eastone post-office, A. G. took oot the 
marked money and denied any knowledge of the letter. Mr. R. neither knew any 
person named Tomas Hicks, nor that there was any such place as Radford Lane in 
Exeter : — Held, that this was not a stealing of a ** post-letter^' within the stat. I VicL 
c. 36, bat that the taking of the money by A. G. was a larceny. 

[n a prosecution by the post-office for a felony, it being stated by the counsel for the pro* 
secution that he appeared as representative of the attorney-general, — fle/</, that, on 
the ground of his representing the attorney-general, he was entitled to reply without 
reference to the prisoner's having called witnesses, or noL 

The first count of the indiclxDent charged, that, ^' before and at the 
lime of the committing of the several oifences in the first three counts of 
this indictment mentioned, the prisoner was employed under the post- 
office of the United Kingdom of Great Britain and Ireland, to wit, at," &c., 
and being so employed as aforesaid, and whilst so employed, to wit, on, 
&c., at, &c., ^^ feloniously did steal, take, and carry away a certain post- 
letter, to wit, a post-letter directed and addressed as follows, that is to 
say: — 

^ Tomas Hicks, 

' To be left at the Checkers, 
* Radford Lane, Exeter, 

* With speed.' * Endand.' 

And which said post-letter so feloniously stolen, taken, and carried 
away as aforesaid did then and there contain therein certain moneys, to wit, 
two half-sovereigns, the property of her majesty's postmaster-general, 
against the form of the statute," &c. The second count was in a similar 
form to the first, except that it charged that the prisoner " feloniously did 
embezzle a certain other post-letter," containme two half-sovereigns, 
*fi2Q1 ^"^^^^ ^^ charging that she stole it. *The third count was 
^ similar to the second, except that it charged that the prisoner 
" feloniously did secrete a certain other post-letter, instead of charging 
the embezzling of it. The Jburth count cnarged that the prisoner '^ felo- 
niously did steal, take, and carry away, from and out of a certain other 
post-letter, certain moneys, to wit, two pieces of the current gold coin of 
the realm called half-sovereigns, then and there sent by the post, of the 
moneys of her majesty's postmaster general, against the form of the 
statute," &c. The J^A count was for a larceny in stealing *' one letter of 
the value of one penny, and two pieces of the current gold coin of this 
realm called half-sovereigns, of the property, goods, chattels, and moneys 
of the Right Honourable William Earl of Lonsdale, her majesty's post- 
master-general." The sixth count was exactly similar to the fifth, but 
laid the property in John Ramsay, instead of in the Earl of Lonsdale. 

It was opened, by Whateley^ for the prosecution, that the prisoner had 
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been for many years the postmistress of Enstone, and that, in consequence 
of some suspicions, Mr. Ramsay, the superintendent of the missing letter 
department in the general post-office, went to Oxford, and, in order to try 
the honesty of the prisoner, he, on the 5th of November, 1844, marked two 
half-sovereigns, and put them into a letter, addressed " Tomas Hicks, to 
be left at the Checkers, Radford Lane, Exeter, England. With speed." 
Mr. Ramsay knew no such person as Tomas Hicks, and, as far as lie was 
aware, there were no such place in Exeter as the Checkers or Radford 
Lane. This letter he sealed, and at the Oxford post-office he placed it in 
a bundle of letters that were to go to Eustone that evening. On this letter 
reaching the Eustone post-office, it would have been the duty of the pri- 
soner, as Eustone was not on the way from Oxford to Exeter, to have 
marked it ** mis-sent to Eustone," and returned it to Oxford ; however, 
on Mr. Ramsay going to the Eustone post-office on the next day, and ask- 
ing the prisoner for the letter addressed to Tomas Hicks, the prisoner 
denied all ^knowledge of it ; and after Mr. Ramsay had gone out r#go/\ 
for a police officer, leaving the prisoner with Mr. Forrest, who had •■ 
accompanied him to Eustone, the prisoner put some paper into the fire, 
and on Mr. Forrest taking it out, he found that it contained the two 
marked half-sovereigns that Mr. Ramsay had sent in the letter addressed 
to Tomas Hicks. 

Pollock, C. B. — I presume, Mr. W/uxteleyj that you mean to confine 
yourself to the counts for larceny. 

Whateley. — This case is distinguishable from that of Regina v. Bathhone^ 
C. & Mar. 220.(a) 

•Pollock, C. B. — By the 47th section of the stat. 1 Vict. c. 36, r»got 
** for the interpretation of the Post-office laws," it is enacted, " that ^ 
the following terms and expressions shall have the several interpretations 
hereinafter respectively set forth, unless such interpretations are repugnant 
to the subject, or inconsistent with the context of the provisions in which 
they may be found, that is to say ;" and after a number of others, there is 

(a) Tn the case of Regina v, Richard Neveey, tried at the Central Criminal Coart on the 
15th June, 1843, the prisoner was indicted for stealing ** a post-letter/' containing a 
sovereign, the property of the postmaster-general. The indictment also charged the 
prisoner with a larceny, in stealing the sovereign. It appeared in evidence, that, in 
consequence of some suspicion being entertained, a sheet of paper was folded up as a 
letter by a person connected with the post-office, and addressed "Mr. Nichols, George 
Street, Manchester," which was a feigned address. In the sheet of paper was enclosed 
a marked sovereign, and it was then posted at the Ponders-end post-office, where the 
prisoner was on duty. When the bag was made up there, Mrs. Osborne, the postmis- 
tress, in the presence of the prisoner, examined the letter, and expressed her opinion 
that it contained money, in which opinion the prisoner coincided; and by mistake, 
Mrs. Osborne, while engaged in conversation with the prisoner, neglected to stamp the 
letter, and it was put into the bag in the precise state in which it had been posted. The 
prisoner (as was his duty) went with the letter-bag to the post-office at Enfield, where 
he was met by a constable. On examining the bag, it was discovered that the letter 
in question was missing, and on the prisoner being taxed with taking the letter, he 
denied all knowledge of it, bu^ when about to be searched, he took the letter from bis 
pocket, said it was of no use denying the fact, and begged to be forgiven. 

Clarkson, for the prisoner, submitted, that the count in the indictment which charged 
the prisoner with stealing ''a post-letter" could not be sustained, inasmuch as the 
paper contained no writing, and was addressed to an imaginary person, and it did not 
bear any posct-mark, a circumstance which did not occur through any act or omission 
of the prisoner. He cited the case of Rtgina v. Raihbont^ and the stat. 1 Vict. c. 86, s. 47. 

Baron Gumey said that he should not decide the point, but would confer with some 
of the other learned judges upon it. No judgment was delivered on the point, but, on 
Uie 19th of Jone, 1843, the prisoner was sentenced to be transported for ttetht years, a 
Judgment which would not have been correct on the count for larceny. 
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this interpretation of the words ^^ post letter:" ^^ and the term 'post-lettei^ 
shall mean any letter or packet transmitted by the post under the authority 
of the Postmaster-general, and a letter shall be deemed a post-letter from 
the time of its being delivered to a post-office to the time of its being de* 
livered to the person to whom it is addressed." This letter, if letter it be, 
is a fictitious one, and is not addressed to any person that ever existed. I 
do not think this can be considered a letter at all, and if so, it was cer- 
tainly not a post-letter. 

On the part of the prosecution, Mr. Ramsay was called : he said, *' I am 
superintendent of the missing^ letter department. On the 5th of November, 
1&I4, 1 addressed a letter ^Tomas Hicks, to be left at the Checkers, Rad- 
ford-Iane, Exeter. With speed.' I placed two stamps on it, and took it 
to the Oxford post-office, and placed it among the letters going to £ustone. 
I had put two half-sovereigns in it. I sealed it with red wax, and made 
the impression of a key. It was put into the Eustone bag, and despatched 
by the mail cart to Eustone. I went on the next morning with Mr. For- 
rest to Eustone ; I saw the prisoner; I told her who I was, and cautioned 
her not to say any thing to criminate herself. I asked her for the letter to 
mcoo^ Hicks ; she said none such had reached her office, as she opened 
-I *the bag herself. I went out, and I left Mr. Forrest with her in the 
office. 

Mr. Richard Augustus Forrest was called ; he said, " I went with Mr. 
Ramsay to the Eustone post-office on the 6th of November, and there saw 
the prisoner. Mr. Ramsay inquired for a letter addressed to Tomas Hicks. 
The prisoner said that no such letter had come. He said, he was positive 
it had, and if it was not produced he must go for a constable. He went 
out and 1 remained with the prisoner, who put her hand into her pocket 
aad crumpled up something like paper, and put it on the fire. I took it 
out, and it was paper containing two half-sovereigns, which I gave to Mr. 
Ramsay on his return, about five minutes after." 

It was proved by Mr. Ramsay, that the two half-sovereigns were the 
marked ones which he had enclosed in the letter addressed to *^ Tomas 
Hicks." 

GreaoeSy for the prisoner. — I submit, that this is no larceny. Mr. Ram- 
say sends this letter for the prisoner to receive it, and it is not taken ifwito 
dmnino. 

Pollock, C. B. — Would a person, by putting a bundle or a parcel into 
the hands of a suspected servant, give him leave to steal it? 

Greaves. — If a letter is put into the hands of a person not a servant, to 
test his honesty, and he keeps it, that is, as I submit, no larceny. In the 
case of Rex v. EgginUm^ 2 East, P. C. 666, (a) Mr. Boulton, the owner of 
goods, knowing of an intention in the prisoners to steal them, they having plot- 
ted so to do with his servant, directed his servant to carry on the business, with 
a view to the detection of the thieves ; in consequence of which, the servant, 
^({'\'W ^^^ ^^ consent of *his master, agreed wjth the prisoners to open the 
^ outer-door to them, and let them into the house, where they broke 
open inner apartments and took the ^pods ; and there Mr. Justice Law- 
rence doubted whether it could be said to be done invito dominOj where 
the owner had directed his servant to carry on the business, to open the 
door, and meant that the prisoners should be encouraged by die presence 
of that servant, and that by his assistance they shculd take me poods so as 
to make a complete felony, though he did not mean that they should cany 

(a) Cited 3 Gre av. ed. of Ross. C. &, M. 19. 
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tfaem away.(a) In the present case, the moving party was die prosecutor, 
and this transaction never could have occurred but for the act of the prose- 
cutor. The thins was put into the actual possession of the prisoner by the 
voluntary act of me prosecutor himself; and if the prosecutor had brou^t 
an action of trespass, might not the prisoner have pleaded leave and 
license ? 

Pollock, C. B. — The moment that the prisoner opened the letter, and 
took the two half*sovereigns out of it and put them into her pocket, she 
became a trespasser ab initio. 

* Greaves. — The object of Mr. Ramsay, was, that she should r»go| 
open it. •■ 

Pollock, C. B. — No. The object was, that the person who did open 
it should be detected. 

Greaves. — This is like the case of my putting a watch in a man's pocket 
in the street, and his afterwards selling it, which would be no larceny in 
him ; and it should be observed here, that, with respect to Mr. Ramsay, 
the prisoner was a bailee, and not a servant 

Keating^ on the same side. — In this matter the prisoner cannot be con- 
sidered as the servant of the Post-office. It could only be a larceny from 
Mr. Ramsay, and then the question as to bailor and bailee arises ; and it is 
only the same as if Mr. Ramsay had given the letter to the prisoner for a 
special purpose, and if she had no intent to steal it at the time when it was 
delivered to her, a subsequent conversion would not be larceny. In the 
case of Rex v. Leigh^ 2 East, P. C. 694, where it was found by the jury, 
that the prisoner, who assisted in taking the prosecutor's goods from a fire, 
in his presence, but without his desire, and who afterwards concealed and 
denied having them, yet took them honestly at first, and that the evil inten- 
tion to convert them came on the taker afterwards, it was held to be no 
larceny. 

Pollock, C. B. — I have no doubt whatever on this point I think there 
is nothing in it. 

Greaves addressed the jury for the prisoner. 

Whateley^ for the prosecution, claimed the right to •reply, on the r*/^^^ 
ground that he represented the Attorney-general. *■ 

Greaves. — This is not a prosecution by the Attorney-general ; it is a 
prosecution instituted by the Post-office, and is in the same situation as 
any prosecution by any other of the public departments, and the Attorney- 
general very probably never heard of the case. 

Pollock, C. B. — I have no doubt that Mr. Whatdey has the right to 
reply. 

Greaves. — Have not I a right to call for the Attomey-generaPs fiat to 
show that this is a prosecution instituted by him for the Crown ? 

(a) With respect to the larceny, the majority of the judges ** thought that there was 
DO assent in Boulton ; that, his object being to detect the prisoners, he only gave them 
a greater facility to commit the larceny than they otherwise might have had ; and that 
this coald no more be considered an assent, than if a man, knowing of the intent of 
thieves to break into his house, were not to secure it with the usual number of bolts. 
That there was no distinguishing between the degrees of facility a thief might have 
given to him; that it could only be considered as an apparent assent; that Boulton 
never meant that the prisoners should take away his property; and the circumstance 
of the design uriginating with the prisoners, and Bonlton's taking no steps to facilitate 
or induce the offence until after it had been thought of and resolved on by them, formed, 
with some of the judges, a very considerable ingredient in the case, and differed it much 
•Tom whai it might have been if Boulton had employed his servant to suggest it originaUj 
the prisoners." 2 East, P. C. 667. 
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PocxocK, C. B. — There is no such fiat ever given. If this is a prose- 
nition by the Attorney-general, those who represent him, thou^ not 
*i8ually counsel for the Urown, have the right to reply, as in the Mint cases 
at the Old Bailey .(a) 
•6361 * WheUdey replied. 

-I Pollock, C. B., (in summing up.) — I entertain no doubt that 
the prisoner's taking the half-sovereigns in the manner described is a lar- 
ceny at common law, and if this letter was opened by the prisoner, and 
the half-sovereigns taken out, in my opinion she was guilty of a larceny. 

Verdict — Guilty of larceny. 

Whaieleyj Godson^ W. J. Alexander^ and BtoSj for the prosecution. 

Greaves and Keaitng^ for the prisoner. 

(a) In the case of Rex y. Martden, Alexander, and haacwn^ M. &, M. 439, which was 
an indictment which charged that the defendant, intending to vilify the Duke of Wel- 
lington, one of his majesty's ministers, and to cause it to be believed that he was guilty 
of disloyal intentions against the king, and to bring him into hatred and contempt, pub- 
lished a libel on him in a newspaper called '* The Morning Journal," ** the Attorney and 
Bolici tor-general, and the usual counsel for the crown, conducted the prosecution, and 
the solicitor of the Treasury was the attorney. No witnesses were called for the 
defence, and, on the Attorney-general (Scarlett) rising to reply, Humfrey, for the defend- 
ant Isaacson, objected to his doing so, on the ground that this was a private prosecu- 
tion instituted by the Duke of Wellington, as a private individual, and not a public 
proceeding on behalf of the crown. The Attorney-general stated that he appeared in 
his officia. character. Lord Tenterden, C. J., said— 'There is no doubt of the rule, 
wherever the kuig^t muneel appeari i^iciaUy, he it entitled to reply,* " In the case of Rex 
V. Bell, Id. 440, which was a criminal information for a libel on the Lord Chancellor, 
published in '* The Atlas ** newspaper, of which the defendant was editor, which was 
tried on the same day as the case of Rex v. Martden, ** the Auorney-general conducted 
the prosecution, and stated that he appeared as the counsel and private friend of the 
Lord Chancellor; and no evidence being offered for the defence, he did not reply.** In 
the "* practice to be observed on trials for felony, where the prisoner has counsel,** 
which was considered at a meeting of the twelve judges in 1837, (7 C. 6l P. 676,) it is 
stated, that, '* in cases of public prosecutions for felony instituted by the crown, the 
law officers of the crown, and those who represent them, are in strictness entiUed to 
the reply, although no evidence is produced on the part of the prisoner.** 
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REGINA V. DINGLEY and Nine Others. 

Several prisoners being in custody on a charge of murder, A., who was one of tbesi, 
said to the chaplain of the prison, that he wished to see a magistrate, and asked i* 
any proclamation had been made, and any offer of pardon. The chaplain said, thfi 
there had, but he hoped that A. would understand that he could offier him no induce- 
ment to make any statement, as it must be his own free and voluntary act. Wher 
A. saw the magistrate, he said that no person had held out any inducement to him ti- 
confess any thing, and that what he was about to say was his own free and volna 
tary act and desire. A. then made a statement to the magistrate :— Hcfrf, that this 
statement was receivable against A. on his trial for the murder. 

Where a prisoner sent for a magistrate to make a statement to him, and the magistrate 
took down the conversation which passed between him and the prisoner, and wrote 
it immediately, under the usual heading of a prisoner's statement, and read this over 
to the prisoner before the prisoner signed his statement, which followed it, the jndg^ 
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directed this memorandnm of the cooTersation to be read before he decided on the 
admissibility of the statement in evidence, instead of the magistrate stating orally 
what passed l>etween him and the prisoner. 

MuBDER. — The indictment charged all the prisoners as principals in the 
wilful murder of Thomas Staite, on the 19th of December, 1844, by 
striking and beating him with bludgeons and guns. 

On the part of the prosecution, it was proposed to sire in evidence 
a statement, made by the prisoner Dingley, to Mr. Curtler, a magistrate ; 
but, before it was offered in evidence, 

The Rev. John Adlington, the chaplain o/ the jail, was called. He 
said, " On the 19th of February the prisoner Dingley sent for me, and I 
went to him. He asked me if I had any tracts upon perjury. I asked 
why he wished to have a tract. He said he thought it was very hard 
some of the prisoners should have their lives taken away wrongfully. He 
asked if any magistrate would come that day ; he said he wished to see a 
magistrate, to make a statement respecting die charge; and th^n said, 
' Has any proclamation been made ? any offer of pardon ?' I said, pro- 
clamation had been made some time, and an offer of pardon. *He r*gqo 
then said, if any person should make known the circumstances, it *- 
would be impossible for him to go back to Pershore. I then said, that 
any person who made such a statement would probably not think of going 
back to Pershore. I said to him, that, if he made a statement, I hoped 
be would understand that I could offer him no inducement, as it must be 
his own free and voluntary act." In his cross-examination, Mr. Adling- 
ton said, ^* When he asked if there was a proclamation, I believe there 
was something said that the reward would enable a person to go else- 
where. Mr. Curtler came in in about three-quarters of an hour." 

Mr. Curtler was called. He stated that he was a magistrate, and that 
he was sent for to the jail, and that what passed between him and the 
prisoner Dingley, before the latter made a statement, was reduced into 
writing. 

Pollock, C. B. — ^As it is reduced into writing, the better course would 
be to have it read. 

It was read by Mr. C. Bellany, the clerk of arraigns, and it was as 
follows : — 

*'The voluntary information and confession of Francis Dingley, a prisoner confined 
in Worcester county jail on a charge of murdering Thomas Staite, taken at the said 
jail, this 19th day of February, 1S45, before me Thomas Gale Curtler, Esq., one of her 
majesty's justices of the peace for the said county of Worcester : 

** Who saith, in answer to questions put by the said Thomas Gale Curtler, * I wish to 
make a statement of what I know. I have told Mr. Adlington so, and desired him to 
send for a magistrate. No person has made any promise, or held out any inducement 
to me to confess any thing. Mr. Adlington is the only person I have said anything to; 
be has not made me any promise, or held out any inducement to me ; what I have said 
to him, and what I am now about to say, is my own free and voluntary act and desire.' 
The said Thomas Gale Curtler having read over to the said Francis Dingley the fore- 
going statement, informed him he was at liberty to say any thing he might wish, and 
that it would be the said Thomas Gale Curtler*s duty, as a magistrate, to take it down 
in writing. *The said Francis Dingley voluntarily saith as follows :—[Here 
followed the statement.]" [•639 

Godson and HuddUsUm^ for the prisoners. — This statement ought not to 
be received in evidence. From what has been stated by Mr. Adlington, 
it is manifest that the motive which induced the prisoner to make the state- 
ment was the offer of pardon by the Secretary of State. He clearly made 
this statement with a view to benefiting himself; and when the inducement 
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b to be considered, what comparison can be made between an indacemeut 
held out by a prosecutor or a constable who may promise favour without 
having the power to grant it, and the promise of her majesty's government, 
made through her Secretary of State ? 

F. V, Lee and Whitmorej for the prosecution. — In the present case, so 
far from the prisoner being induced to make a statement by the Secretary 
of State's ofier of a pardon, it is shown distinctly by the evidence of Mr. 
Adlington, that he told the prisoner that he " could offer him no induce- 
ment'' to make any statement ; and so well did the prisoner understand 
this, that he says to Mr. Curtler, " No person has made any promise, of 
held out any inducement to me to confess any thing. Mr. Adlington has not 
made me any promise, or held out any inducement to me; and what I am 
about to say is my own free and voluntary act and desire." In the case 
of Regina v. Boswellj C. & Mar. 584, it was held that the knowledge of a 
government reward and promise of pardon by a prisoner before he made a 
statement, or even his asking to have handbills of that kind shown to him, 
and their being so shown, were no grounds for not receiving his statement 
in evidence, unless it appeared that the prisoner made the statement when 

*6401 ^'^^^^^c^^ ^y ^^^ ^^P^ ^^ pardon, held out by ^authorized parties. 

-I There, the prisoner said, that, as the government had offered a free 
pardon, he would tell all he knew. Here, the prisoner, instead of being 
so influenced, says expressly that no inducement has been held out to him. 
Godson, in reply. — The inducement held out is her majesty's pardon. 
The prisoner is told of this, and desires to see a magistrate. Does he do 
this to accuse himself and with a view of getting himself punished, or does 
he do it to benefit himself, and with a view of getting himself pardoned ? 
It is quite manifest that the latter was the motive that influenced the pri- 
soner. And with respect to the statement that it was voluntary, and by 
his own desire, there is no doubt that it was so in one sense, inasmuch as 
it was not extorted from him by any threat or any thing of that sort ; but it 
is equally clear, that it was made to save himself, by means of the pardoo 
offered by the Secretary of State. 

Pollock, C. B. — In this case it may not be necessary to point out a dis> 
tinction between a reward and promise of pardon by her majesty's Secre- 
tary of State publicly offered, and an inducement to make a statement held 
out by a private inaividual ; still, in some cases, an important distinction 
must be made between a statement which never can be receivable in evi- 
dence, and one which may. A queen's evidence, who refuses to make a 
full disclosure, may be convicted on the confession he has made with a 
view to his being admitted queen's evidence. I collect from the decision 
in BosweWs casCy that, before a statement can be excluded on the ground 
that it was made in the hope of a pardon, it must appear that that motive 
was operating on the prisoner's mind, and in that case, up to the moment 
when that was shown, my Brothers Patteson and Cresswell held the 
statements of the prisoner to be receivable, though the prisoner knew of 
*64ll ^^ reward and the promise of a ^pardon having been oflered by 

-I the Secretary of State; but when it appeared that Boswell had 
made the communication, stating '^ he saw no reason why he should suffer 
for the crime of another, and that, as government had offered a free pardon 
to any of the parties concerned who had not struck the blow, he would tell 
all about the matter," it was held that the statement was inadmissible, as 
it appeared that the prisoner was influenced by the hope of pardon held 
out by authorized parties. In the present case, Mr. Adlington said to tfie 
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prisoner Dingley, after the pardon had been alluded to, that he hoped he 
would understand that he (Mr. Adlington) could offer him no inducement, 
it must be his own free and voluntary act ; and what Mr. Curtler says to 
him is very nearly to the same efTect. I think that the statement of the 
prisoner Dingley must be received. 

llie statement was given in evidence. 

The jury found all the prisoners guilty of manslaughter. 

F. V. Lee and WhUmorey for the prosecution. 

Godson and Hud(Ue$tonj for the prisoners. 
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(CimlSide.) 

BEFORE LORD CHIEF BARON POLLOCK. 



WHITEHOUSE, Administrator of SARAH WHITEHOUSE, v. AB- 

BERLEY. 

In debi agaiDst an ezeeutor for a legacy, which, it was alleged, he was, by agreement 
with the legatee, to retain and to pay interest upon it, the defendant pleaded the 
Statute of Limitations. It was proposed to take the case out of the Statute of Limi 
tations, by patting in letters written by the defendant's son, who assisted him in his 
trade, and received for him money due to him in the way of his business as a shde 
manufacturer :-»£ffl^, that, though this would be good evidence to show that the son 
was his father's agent in matters relating to the father's trade, it was not snch evi- 
dence of agency as would render the letters of the son admissible in evidence in this 
case. 

Debt. — The declaration stated that the defendant was indebted to the 
plaintiflf^s late wife for money had and received by the defendant as ex- 
ecutor of Joseph Abberley, deceased, for a legacy by his will bequeathed 
to the plaintiff's late wife for her separate use, and remaining in the defend- 
ant's hands, and retained and forborne to him for certain interest, payable 
in respect thereof, at his request and by the assent of the plaintinPs late 
wife.(a) 

(a) The commencement of the record and the declaration were in the following 
form :^ 

*' Staffordshire, to wit.— In the Exchequer of Pleas«— On the 23d day of January, 
A. D. 1845. 

*« Thomas Whitehouse, the plaintiff in this suit, before and at the time of the com- 
mencement of this suit, and still being administrator of all and singular the goods, chat- 
tels, and effects which were of one Sarah Whitehouse, deceased, at the time of her 
death, and who died intestate, (and which Sarah was at the time of the accruing of the 
debt hereinafler mentioned, and until the time of her death, the wife of the said plain- 
tiff,) by Arthur William Tooke, his attorney, complains of John Abberley, the defendant 
in this suit, who has been summoned to answer the said plaintiff by virtue of a writ 
issued on the 6th day of December, ▲. d. 1844, out of the court of our lady, the queen, 
before the barons of her Exchequer at Westminster, in an action of debt; and the said 
plaintiff demands of the said defendant the sum of £200, which he unjustly detains from 
the 'said plaintiff as such administrator as aforesaid. For that, whereas the said de- 
fendant, in the lifetime of the said Sarah Whitehouse, to wit, on the Isi day of July, 
▲. D. 1844, and from thence continually until and at the time of the death of the said 
Sarah the said wife of the said plaintiff, was indebted to the said Sarah, and the said 
plaintiff in right of his said wife, in £200, for money before then and during the inter- 
marriage of the said plaintiff and the said Sarah his wife had and received by the said 
defendant as executor of the last will and testament of one Joseph Abberley, deceased, 
for and en account of a certain legacy by his said will before then bequeathed, giren, 

2h2 
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*64^1 *Ples^s — 1st, mmquam ifidebitaius in manner and form as the 
-I plaintiff hath in his said declaration alleged ; 2dly, the Statute of 
Limitations ; 3dly, payment to the plaintiff and his wife during the lifetime 
of his wife. 

*6441 ^Replication to the second plea, that the cause of action did 
^ accrue within six months ; and to the third plea, a denial of the 
payment. 

It was opened by Allen^ for the plaintiff, that the late John Abberley 
(whose executor the defendant was) had leit a legacy to the plaintiff's late 
wife, and that it had been arranged between the parties that the defendant 
should retain the legacy in his hands and pay mterest for it, which, for 
some time, he had done. 

To take the case out of the Statute of Limitations, Allen^ for the plain- 
tiff, proposed to put in several letters written by the defendant's son. 

It was proved that the defendant's son lived with him and assisted him 
in carrying on his trade, kept his books, made out his invoices and 
accounts, and received money for him in the way of his business of a shoe 
manufacturer. 

Pollock, C. B. — This would be very good evidence to show that the 
defendant's son was his asent for him in the way of his trade, and would 
show that in the way of his trade the defendant had authorized his son to 
act for him and receive money for him ; but this is no evidence to show 
that his son was authorized to make admissions for him as to a legacy or 
executorship accounts. To show agency as to these executorship accounts, 
evidence must be given of some authority pointing to these accounts. 

Nonsuit. 

Alien and John Gray^ for the plaintiff. 

Godson and F. V, Lee^ for the defendant. 

and directed to be paid to her for her own sole and separate use, independent of her 
then present husband, the said plaintiff, or any aAer-taken hasband, and then and from 
thence continually remaining in the hands of the said defendant, over and above and 
after the payment of all debts, liabilities, and other legacies, due and incurred by him 
as such executor as aforesaid, and then and during their said intermarriage retained 
and forborne to him the said defendant fur certain interest payable in respect thereof, 
and on his own account, and at his request and by and with the sufferance and assent 
and permission of the said Sarah and the said plamiiff in that behalf, and which said 
debt has not at any time as yet been reduced into possession by the said plaintiff and 
his said wife, or either of them, and is still unpaid, unsatisfied, and undischarged, 
whereby and by reason of the non-payment of the said sum of i)200, being the said sum 
above demanded, an action hath accrued to the said plaintiff, as such administrator as 
aforesaid, to demand and have the same of and from the said defendant, yet the said 
defendant hath not paid the said sum above demanded, or any part thereof, to the said 
plaintiff's damage, as such administrator as aforesaid, of £200, and thereupon he brings 
suit, «Scc. And the said plaintiff brings into court here the letters of administration of 
all and singular the goods, chattels, and credits which were of the said Sarah White- 
house, deceased, at the time of her death, and which said letters of administration were 
after the death of the said Sarah Whitehouse, to wit, on the 25th day of November, a, d. 
1844, and before the commencement of this suit, granted to the said plaintiff by the 
Consistory Court of the Bishop of Lichfield and Coventry, in due form of law, and 
which give sufficient evidence to the said court here of the grant of administration to 
the said plaintiff as aforesaid, the dale whereof is a certain day and year therein men- 
tioned, to wit, the 26th day of November, 1844, aforesaid." 
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•WOOD V. COOPER and Others. [•645 

lln the trial of an issue directed by the Coart of ChaDcery to try whether a deed of as- 
signment was fraudalent or not, a witness was called to prove that another deed, 
which bore date more than three years before the trial, was not executed on the day 
on which it bore date, but was executed by one party on the day after, and by the 
other three days aAer. The witness stated, that he could not recollect how this'was, 
but stated that he had been examined on this subject before commissioners of bank- 
rupt within a fortnight of the time when the matters occurred, and when the facts 
were fresh in his memory. He stated that his examioation before the commissioners 
was not in his own handwriting, but he had signed it. The witness was allowed to 
look at his examination, to refresh his memory. 

Issue directed by the Court of Chancery to try, first, whether an inden- 
ture, dated the 20th day of March, 1841, " was a fraudulent grant or con- 
veyance'* by John Jones, " with intent to defraud and defeat his creditors ;" 
and, secondly, whether the said John Jones executed the said indenture 
fraudulently, or with a fraudulent intention. 

The declaration stated, ^^ that, before and at the time of the making of 
the discourse hereinafter mentioned, a certain suit had been and was de- 
pending in the high Court of Chancery, in which said suit the now plain- 
tiff was plaintiff*, and the now defendants were defendants, and a certain 
indenture of release, conveyance, and assignment, dated the 20th day of 
May, A. D. 1841, and made between one John Jones, in the pleadings in 
the said suit named, of the one part, and the now defendant William 
Cooper, of the other part, was mentioned in the pleadings in the said suit, 
and had been and was exhibited in the said suit, and marked as such exhi- 
bit with the letter H, and which release, conveyance, and assignment pur- 
ported to be, and was, a grant or conveyance and assignment of certain 
tenements and premises, and of a bond debt as therein mentioned." The 
declaration then went on to state that a question arose, '' whether the said 
indenture was a fraudulent grant or conveyance by the said John Jones, 
with intent to defraud and defeat his creditors, and whether the said John 
Jones executed the said indenture fraudulently or with a fraudulent inten- 
tion." It then raised the issue in the usual form. 

On the part of the plaintiff*, Mr. Turton was called to prove that he had 
prepared an asrignment from John Jones and a person named Boon, for the 
benefit of their creditors, dated on Sunday the 20th of June, 1841, and 
that it was not executed on the day it bore date, but was executed by Boon 
on the day after, and by John Jones *three days after. Mr. Turton rm^Ag 
could not recollect whether that deed was executed on the day of ^ 
the date, or not. He was asked by Whiimarej for the plaintiff*, whether 
be had not been examined on the subject before commissioners of bank- 
rupt, and he said that he had ; and his examination before the commissioners, 
taken on the third day of July, 1841, was put into his hand. But, in an- 
swer to a question put by W. J. Alexander ^ for the defendants, the witness 
stated that the examination was not in his own handwriting, but that he 
signed it. 

W. J, Alexander. — As the examination is not in the witness's own 
handwriting, I submit, that he cannot be allowed to refresh his memory by 
looking at it 

Pollock, C. B., (to the witness.) — Was that deposition made by you 
near the time when the matters mentioned in it occurred ? 



648 Brindlet v. Woodhouse. O. S. C. 1845. 

The witness. — It was, my Lord. 

Pollock, C. B. — Were the facts there stated then fresh in your memory ? 
The witness. — They were. 

Pollock, C. B. — Under these circumstances, the witness may look at 
the deposition, to refresh his memory. 

The witness did so. Verdict for the plaintiiT. 

Talfourd^ Serjt., Whateley and Whiimorej for the plaintiff. 
W. J. Alexander and jP. V. LeCy for the defendants. 



•647] •JOSEPH BRINDLEY and DAVID BRINDLEY v. WOOD- 

HOUSE. 

In corenani on a lost deed with nom esi factum pleaded, it was proved, that, on search, 
the deed, which by the date was sixty years old, could not be foaod in the maniment- 
room of the plaintiff, bar that there was fonnd there a paper which purported lo be 
an attested copy of it. It was proved that both the persons whose signatures were to 
it as attesting the copy were dead; and the handwriting of one of them was proved; 
and it was ah^o proved that persons of the same names as those who had attested the 
original deed were also dead : — Held, that, upon this prooi^ this paper was not receiv- 
able as secondary evidence of the deed. ^ 

Covenant. — The declaration, which consisted of only one count, was 
on articles of agreement, under seal, (which were stated to have been lost 
by time and accident,) and which were dated the 6th day of November, 
1783, and were between Henry Brindley, of the one part, and John Rf^uth, 
of the other part; whereby H. B. demised certain premises, situate at Hea- 
ton, from the 5th of April, 1784, for the term of 100 years, with a covenant 
to repair. The declaration then went on to state that the plaintiiTs were 
assignees of the reversion, and also stated that the defendant was assignee 
of the term. Pleas — 1st, that the deed was not the deed of John Routh; 
2dly, a special plea, on which no question of law arose. 

On the part of the plaintiff, Mr. Thomas Cooper, the plaintiff's attorney, 
was called. He stated that he had gone to the muniment-room of the 
plaintiff, Mr. Joseph Brindley, and there found a bag containing his title- 
deeds, and that, on searching, he found in that bag what purported to be 
an attested copy of a deed, of the 6th of November, 1783, and which cor- 
responded with that stated in the declaration, and which attested copy 
purported to have been attested by two witnesses, named Gretton and 
Jones. This witness further stated, that he went to the muniment-room 
of the other plaintiff, Mr. David Brindley, but did not find there either the 
deed of the 6th of November, 1783, or any thing relating to it. 

It was proved by the Rev. Thomas Gretton, that his father, who was an 
attorney, was dead, and that the signature on the attested copy, which pur- 
ported to be that of one of the persons who had examined the copy with 
the original and attested it, was of the handwritine of his father. It was 
*RdK1 P'^^^^ ^^^ ^^* Jones was an attorney, *ana that he was dead, but 
•I his handwriting was not proved ; and it was also proved that two 
persons of the names of the attesting witnesses to the original deed were 
dead. 

Upon this evidence, Whateley^ for the plaintiff, proposed to put in the 
attested copy of the deed of the 6th of November, 1783. 

Talfaurdy Serjt. — I submit, that it is not receivable in evidence. 
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Whateley. — In the last edition of Mr. Roscoe's work on Evide'nce,(a) 
there is this passage : — '^ It is said that an old instrument, purporting to be 
a copy or abstract of a conveyance, and which had for many years gone 
along with possession of the land, was admitted in evidence, the original 
being lost, without proving it to be a true copy." For this proposition 
BuUer's Nisi Prius is citea,(6) and Bacon's Abridgment referred to.(c) 

Pollock, C. B. — I have no doubt that it is stated in Mr. Roscoe's work 
as you have read it, but I never heard of such evidence being given. 

WhaJteley. — In Butler's Nisi Prius,(d) it is laid down, that, " where pos- 
session has gone alon^ with a deed many years, the original of which is 
lost or destroyed, an old copy or abstract may be given in evidence with- 
out being proved to be true ; because, in such case, it may be impossible 
to fiive better evidence." And for this proposition. Style, 205, is 
cited.(e) 

*PoLLocK, C. B. — I am of opinion, and shall act on that opinion, t^^aq 
that this evidence ought to be rejected. I- 

The evidence was rejected. 
There was a verdict for the defendant, his lordship giving leave to 
move to enter a verdict for the plaintiffs on the point above re- 
ported ; but no motion was made, as the case was compromised. 

Whateley^ F. V. Lee^ and SymonSy for the plaintiffs. 

Talfourd^ Serjt., and John Gray^ for the defendant. 

(n) Rose. L. of Ev., 6lh ed., pp. 9, 10. (6) B. N. P. 264. 

(c) Bac Ab. Evid, (P.) p. 398. 

Id) B. N. P., IsC ed., (1773,) p. 250 ; and 6th ed., (1793,) p. 244. 

(e) In the 7th edition of B.N. P., by Mr. Bridgmao, (1817,) the same passage occurs ; 
but the editor says. **Sty. 205 is here referred to, but there is no such point" And, in 
Bac. Abr., tit. Emdtnct^ (P.) 7th ed., p. 298, it is said, that, "where the possession 
has gone along with any deed for many years, there a very old copy of the deed may 
be given in evidence, with proof also that the original is lost; and that is according to 
the role of the civil law, »i vetustate ttmporia tt judieiarid eognitiong tint roborata^ for pos- 
session could not be supposed to go along in the same manner, unless there had been 
originally such a deed, and so executed as the copy mentions, and the copy cannot be 
s4ipposed to be only offered in evidence to avoid sight of the original, since it is 3o an 
cient that the antiquity alone prevents all suspicion of its being counterfeit, and the 
antiquity is known from the ancientness of the possession ; bat fu., whether such a copy 
shall be received, without the proof of its being a true copy by comparison with the 
deed itself 1" 
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{Croum Side.) 



BEFORE LORD CHIEF BARON POLLOCK. 



REGINA V. WILLIAM STRONER. 

Oq the trial of an indictment for a rape, the prosecutrix, a senrant, stated that she made 
almost immediate complaint to her mistress, and that on the next day a wasberwomao 
washed her clothes, on which were blood. Neither the mistress nor the washerwo- 
man were under recognisance to g^ve evidence, nor were their names on the back of 
the indictment, bat they were at the assizes attending as witnesses for the prisoner. 
The judge directed that both the mistress and the washerwoman should be called by 
the counsel for the prosecution, but said that he should allow the counsel for the 
prosecution every latitude in their examination. 

Rape. — The prisoner was charged with having ravished Hannah Whit- 
brook, on the 6th day of February, 1845, at the parish of Shifihall. 

The prosecutrix stated, in giving her evidence, that at the time of the 
offence, which was committed on Ash- Wednesday, 1845, she was in the 
service of Mr. Smith, and that the offence was committed in Mr. Smith's 
cow-house, and that almost immediately after the commission of the offence 
she complained of it to Mrs. Smith, and showed Mrs. Smith some blood in 
the cow-house, and that Mrs. Smith said, ^^ Pooh !" And the prosecutrix 
also stated, in giving her evidence, that on Thursday, the 6th day of Feb- 
ruary, her clothes were washed by a washerwoman named Chatwood, and 
these clothes had blood upon them. 

Neither Mrs. Smith nor the washerwoman Chatwood had been bound by 
recognisance to give evidence on this trial, and their names were not on 
the back of the indictment. 

Pollock, C. B., inquired if either Mrs. Smith or the wa^erwoman 
were in attendance. 

W, H. Cookey for the prisoner. — ^They are both here attending as wit- 
nesses for the prisoner. 

•f5^1 1 Pollock, C. B. — They must be both called as witnesses •for the 
-1 prosecution ; but I shall allow the counsel for the prosecution eveiy 
latitude in examining them. 

Mlerij for the prosecution, called Mrs. Smith, who denied that the prose- 
cutrix had ever made any complaint whatever to her, or had ever shown 
her any blood anywhere ; on which, at the suggestion of the learned Lord 
Chief Bafon, the prosecution was abandoned. 

Verdict— Not guilty. 

Mtm^ for the prosecution. 

W. H. Ceoke^ for the prisoner. 
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MONMOUTH ASSIZES. 
{Civa Side.; 

BEFORE BARON PLATT. 



PRICKETT V. GRATREX, Esq. 

4 notice of action to a magistrate for having caused the plaintiff to be iDiprisoned, suf- 
ficiently states the placet if it states the place in which the plaintiff was imprisoned* 
althoQgh it does not state any place at which the magistrate signed any warrant or 
did any act which caused the plaintiff's imprisonment Whether, in such a case, the 
notice must state the form of the intended action, quart? 

False imprisonment. — The declaration stated that the defendant assaulted 
the plaintiff, and caused him to be apprehended and unlawfully committed 
to a certain common jail, or prison, in the borough of Monmouth, in the 
county of Monmouth, and to be there imprisoned for the space of four 
months. Plea, not guilty " by statute." 

It was opened, by Godson^ for the plaintiff, that the defendant was one 
of the maeistrates of the borough of Monmouth, and he had committed 
the plaintin to prison for *reiusing to find sureties to keep the peace, rm^M 
the warrant by which he was committed being (as he contended) ■■ 
wholly bad. 

It was proved, that, on the 5th of December, 1843, the defendant was 
served with a notice of action in the following form : — 

<*To Thomas Gratrez, Esquire, one of her majesty's justices of the peace in and for 
the borough of Monmouth. Sir — ^You having, on or about the fourteenth day of March 
last, as one of her majesty's justices of the peace in and for the said burgh of Monmouth, 
caused me to be apprehended and unlawfully committed to a certain common jail, or 
prison, in the borough of Monmouth ufaretaid, and to be there imprisoned, and kept and de- . 
tained in prison there, without any reasonable or probable cause whatsoever, for a long 
space of time, to wit, from the said fourteenth day of March to the ninth day of August 
then next following, I do, therefore, according to the form of the statute in such case 
made and jVroyided, hereby give you notice, that I shall, at or soon after the expiration 
of one calendar month from the time of your being served with this notice, cause a writ 
of summons to be sued out of her majesty's Court of Queen's Bench at Westminster 
against you, at my suit, for the said imprisonment, and shall proceed against yon there- 
apon according to law. Dated this fourth day of December, 1843. 

** Jaxxb Pbickxtt." 

Thb notice was endorsed ^^ Joseph Lewis, of Blakeney, in the parish of 
Awre, in the coimty of Gloucester, attorney for the within-named James 
Prickett." 

Whateleyy for the defendant. — I submit, that this notice of action is not 
sufficient. It is not stated in the notice at what place the defendant did 
the act complained of. The words of the notice are, "you having^" 
** caused me to be apprehended and unlawfully committed to a certain 
common jail, or prison, in the borough of Monmouth.'' It states where 
the plaintiff was imprisoned, but it ousfat also to have stated where the de« 
fendant did any act which caused wat imprisonment. In the case of 
Martin v. Ihcher, 2 G. & D. 716, 3 Q. B. Rep. 662, and 11 Law J., 
(N. S.,) Q. B., 291, the notice of action was held bad, because it did not 
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ttr^ro-i State the place at which the imprisonment occurred ; *and, in that 
J case Lord Denman, C. J., says, that the act of Parliament " re- 
quires that a notice in writing of the intended writ or process shall be de- 
livered to the justice, in which notice shall be clearly and explicitly con- 
tained the cause of action, &c. ; and I think that such notice is not clear 
and explicit unless it contains a statement of the place where ike alleged 
grievance was committed,'*^ Now, the place where the alleged grievance 
was committed in the present case was the place where the warrant was 
made. In the case of Breese v. Jerdein^ Beaumanty and Bradley^ 2 G. D. 
720, n., 4 Q. B. Rep. 585, and 12 L. J. (N. S.) Q. B. 234; a notice 
of action, which stated that the three defendants had, on the 27th of 
May, apprehended the plaintiff, not mentioning any place, and that they 
afienoards " caused him to be unlawfully committed to a certain common 
^ail, or prison, called the Compter, in the city of London, and to be there 
imprisoned,'' was held to be insufficient as to the defendant Beaumont, who 
was the only one of the defendants who was entitled to notice of action, 
on the ground that the want of a sufficient statement of time and place 
rendered the notice bad, (a) and in that case the notice was in the same 
form as it is in the present case. 

Platt, B. — Not quite. In the case of Breese v. Jerdein the first act 
complained of has no locality at all assigned to it. 

Whateley. — In the present case the form of the action is also not men- 
tioned in the noti€e.(6) 

•6541 * Greaves J for the defendant. — The place of the act done by the 
-' defendant is the place at which he signed the warrant. 

Platt, B. — I do not feel much difficulty about this notice. In the no- 
tice given in the case of Martin v. Upcher no place was stated at all, and 
in Breese v. Jerdein the earlier part of the imprisonment is also without any 
place being mentioned ; but I Uiink the law ought not to be construed with 
so much strictness as is contended for in the present case. In cases of this 
kind both parties are to be protected, and the object of the notice is to 
notify the matter with sufficient distinctness to enable the magistrate to 
know what it is, so that he may make a tender of amends if he is disposed 
to do so. In the present case, can any one doubt that when the defendant 
received this notice he did not know perfectly well what it referred to ? I 
think the notice is sufficient. 

The case proceeded, and there was a Verdict for the defendant 

Godson and Carrington, for the plaintiff. 

Whaleley and Greaves^ for the defendant 



In the ensuing term, Godson obtained a rule to show cause why there 
should not be a new trial, on grounds wholly distmct from the point above 
reported. 

(a) It does not appear very clearly whether the defendant Beanmont could have been 
liable for the imprisonment at the Compter, the only place mentioned. The report in the 
Law Journal states that Beaumont and Bnulley both took part in the proceedings at th' 
Uation hotitc, and Lord Denman says in his ju^^B^nient, that it was objected *< that the im- 
prisonment in the Compter was not proved as the joint act of the three defendants." 

(6) In the case of Breen v. Jerdein^ it was objected, that the notice of action did not 
designate the form of the intended action, bat the court gave no opinion on this oh 
jection. 
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•COURT OF QUEEN'S BENCH. [•655 



'^ Sittings at Westminster after MSchaelmcu Term^ 1844. 

« 

BEFORE LORD DENMAN, C. J. 



PITCHER V. KING, Esq^ 

III an action against a sheriff for a false return to a fi. fa., office copies of the fi. fa. and 
return, whic^ are not proved to have been examined copies, are not receivable in 
evidence, even where the original cause was in the same court as the action against 
the sheriff. 

Case against the sheriflf of Surrey, for a false return to a writ of fieri 
facias. 

The original cause was in this court, and it was proposed on the part 
of the plaintiiT, to put in office copies of the writ of fieri facias and return. 

Plattj for the defendant. — These copies are not receivable in evidence, 
without proof that they have been examined with the originals. 

W. H. Watson^ for the plaintiff. — In Doe d. Iamcos v. Fulfordy 2 Burr. 
1179, it was decided that an office copy in the same court and in the same 
cause is evidence of the record of which it is a copy ; and this is also 
laid down in Phillips^s Law of £vidence.(a) 

*Platt, — Where a writ has been returned, the proper proof is a r#/*c^ 
copy of the writ and return examined with the record. Mr. Jus- ^ 
tice BuLLER says,(6) that, where the writ itself is the gist of the action, 
you must have a copy from the record, inasmuch as you are to have the 
utmost evidence the nature of the thing is capable of. 

(a) 2 Phill. on Ev., 9th ed., 131, where it is stated, that **the rule respecting the 
admission of office copies in evidence is» that an office copy in the same court and in 
the same cause is equivalent to a record, but, in another court, or another cause in the 
tame court, the entry must be proved to be examined ; but, in a note, (76.,) it is said, 
that it seems that the rule has not been strictiv acted upon in reganii to affidavits 
before the same court, but not in the same cause. In the case of Wigktwick v. Banks, 
Forrest. 163, the Court of Exchequer allowed an office copy of an affidavit made in an- 
other cause to be used in moving for a rule to discharge a defendant out of custody. 
In the case of Casimrn v. Reid, 2 B. Moore, 60, in an action against a sheriff for an 
escape, the plaintiff averred in his declaration that a writ of capiat was endorsed for 
bail, by virtue of an affidavit of the plaintiff's cause of action before then made and 
duly filed of record, and it was held by the Court of Common Pleas that the production 
of the office copy of the affidavit was sufficient to prove such averment In the case 
of Crok€ V. Dowting, B. N. P., 7th ed., 13 a, (more fully reported in 3 Doug. 75,) in an 
action for maliciously holding to bail, the court held, 1st, That it was not necessar}' to 
prove that there was any affidavit to hold to bail, for the endorsement on the writ was 
sufficient Sdly,That, if the declaration had averred that such an affidavit had been 
made, an office copy of it would have been sufficient; but, if it were stated to have 
been made by the defendant himself, perhaps the original affidavit must be produced 
and proved. See also the case of Davits v. Davietf 9 C. & P. 262. 

(6) B. N. P., 7th ed., 284 a, ** As to writs. When a writ is only inducement to the 
action, the taking out the writ may be proved without any copy of it, because possitfly 
it might not be returned, and then it is no record ; but where the writ itself is the gfst 
of the action, you must have a copy from the record, inasmuch as you are to have the 
utmost evidence the nature of the thing is capable of, and it cannot become the gist of 
the action till it is returned 

21 
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Lord Denman, C. J. — I think I ought not to receive the evidence. 
Evidence rejected. The plaintiff was ultimately nonsuited. 

W. H. Watson and , for the plamtiff. 

PkUt, for the defendant. 



•657] •REGINA v. GOLDSHEDE and SIDNEY. 

On the trial of an iodictmeDt for a conspiraey, the answers in Chancery of the defend 
ants, made on oath by them in a suit instiloted against them by the prosecnior, are 
receivable in evidence on the part of the prosecntion. 

Conspiracy. — The first count of the indictment charged that the defend- 
ants did conspire, &c., to pretend that Richard Bingham was indebted to 
lie defendant Sidney in the sum of JC250, and to commence an action to 
recover it, and to cause Richard Bingham to be arrested and imprisoned 
until he gave bail or paid that amount, whereas in truth Richard Bingham 
was not indebted to either of the defendants in that sum. Second count, 
that tlie defendants did conspire, &c., to obtain .£250 from the said Rich- 
ard Bingham, by falsely pretending that Richard Bingham was indebted to 
the defendant Sidney m that amount, and by wron^ully causing Richard 
Bingham to be arrested ; whereas in truth Richard Bingham was not 
indebted to the defendant Sidney in the said sum or any other sum. 
Third count, tiiat, on the 20th of November, 1843, Richard Bineham> for 
the accommodation of Richard Shiel, had accepted a bill of exchange for 
JC250, drawn by R. Shiel, payable to his own order, which bill of exchange 
was discounted to the defendant Goldshede for R. Shiel, and was then 
endorsed by R. Shiel to the defendant Groldshede ; and that, after the bill 
became due, and while the defendant Goldshede was the holder of it, he 
received another bill of exchange, for JC275, in satisfaction of and for the 
first-mentioned bill of exchange, and that afterwards the defendants con- 
spired, &c., to pretend that the defendant Sidney was the lawful endorsee 
and holder of the first-mentioned bill of exchange, and entitled to receive 
from the said Richard Bingham the sum of JC250 in respect of it. Fourth 
count, that Richard Bin^am, for the accommodation of R. Shiel, ac- 
cepted a bill of exchange for JB250, which was discounted by the defend- 
ant Goldshede, and that R. Shiel, after that bill of exchange became due, 
and while the defendant Goldshede was the holder of it, endorsed to 
*6581 ^^^ *defendant Croldshede another bill of exchange, for JC275, in 
-I satisfaction of the first-mentioned bill of exchange, and that, after 
the bill of exchange for .£250 was due, R. Shiel paid to the defendant 
Goldshede jC220 on account of the last-mentioned two bills of exchange, 
and tliat the defendant afterwards did conspire, &c., to sue Richard Bing- 
ham for <£250, and to procure him to be arrested, and to pretend that the 
defendant Sidney was the lawful holder of the bill of exchange for i£250, 
and entitled to recover the amount of it. Fiflh count, that Richard Bing- 
ham accepted an accommodation bill for R. Shiel for j£250, and that the 
defendant Goldshede discounted it, and that, after it became due, R. Shiel 
paid to the defendant Goldshede JC194 on account of it, and that the 
defendants afterwards did conspire, &c., to sue Richard Bingham in the 
name of the defendant Sidney for JC250, and to pretend that the defend- 
ant Sidney was the lawful holder of the bill of exchange for JC250, and 
entitled to recover the whole amount of it. Sixth count, that the defend- 
ants conspired to obtain from Richard Bingham the sum of JC250, and 
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to cheat him Ihereof, by pretending that he was indebted to the defendant 
Sidney in the sum of JC250, as endorsee of a bill of exchange^ which 
Richard Bingham had accepted for R. Shields accommodation, and with- 
out value, as both the defendants well knew, and upon which R. Shiel 
had paid JS194 to the defendant Groldshede, and which bill of exchange 
was coloniably and iraudulendy held by the defendant Sidney, as trustee 
for the defendant Groldshede. Seventh count, that the defendants did con- 
spire, &c., without any probable cause, to arrest Richard Bingham, and to 
cause him to be impnsoned till he ^ould give bail for a sum of money 
pretended to be due from him to the defendant Sidney. Eighth count, 
that the defendants did conspire, &c., <^ by means of divers false pre- 
tences, subtle means, and devices, to obtain and acquire to themselves 
divers moneys of the said Richard Bingham, and to cheat and defraud him 
Aereof." 

•On the part of the prosecution, Thesigefy S. G., proposed to r gcg 
give in evidence the answers in Chancery of the present defend- ^ 
ants, which had been made by them on oath, in a suit in Chancery which 
had been instituted against them by the present prosecutor, Mr. Bingham. 

Platty for the defendant Sidney. — I submit that these answers are not 
receivable in evidence, because they are made upon oath under the com- 
pulsory process of the Court of Chancery. In a case of child-murder, tried 
at Guildford, it appeared that the prisoner had been taken before Dr. Lock, 
a magistrate, who took her confession on oath, and the confession was not 
allowed to be given in evidence because it was taken on oath. So, in the 
case of Rex v. Smith and Homage^ 1 Stark. N. P. C. 242, where the con- 
fession of a prisoner purported to have been taken on oath, Mr. Justice 
Le Blanc not only would not allow it to be given in evidence, but would 
not allow evidence to be given to show that the confession was, in fact, 
not taken on oath. The voluntary admission of a person is receivable in 
evidence against him, but evidence of an admission is not receivable where 
it has been extorted from the person making it, as it is by proceedings in 
Chancery, where the party is called on to answer under peril of imprison- 
ment. Where is the difference between extorting a confession from a pri- 
soner by threats, and extorting an admission from a party by the powers 
of the Court of Chancery ? It has been the consistent practice of the 
criminal law to exclude all that is said by a prisoner after either threats or 
promises. 

WhateUy^ on the same side. — There is a clear distinction established 
between civil and criminal cases. 

Lord Denman, C. J. — What is evidence in the one case is in the other. 

*Whateley. — TTie distinction has been acted upon in a great num- r*f*f*f^ 
ber of cases. In a criminal case, a confession to be receivable in ^ 
evidence must be voluntair, but the affidavit of a person, no matter how 
he may have been induced to make it, is receivable against him in a civil 
^ase. 

Lord Denman, C. J. — And in a criminal case. 

Whateley. — In the case of Rex v. Lewisy 6 C. & P. 161, (a) where the 
prisoner was examined on oath before a magistrate as to a case of poisoning, 
when there was no specific charge against any one, but where, at the end 
of the examination, the prisoner was committed for trial for the offence, 

(a) In that case Baron Gamey said, ** I remember, in a case of Rex y. Walker, which 
was a case of forging a will, I gave in evidence an affidavit made by one of the prison- 
ers in the suit in Doctors' Commons, and the prisoner was convicted and executed." 
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Baron Gurney would not receive in evidence on the trial her depositioii 
taken on oath. 

Coc/dmfTiy for the defendant Groldshede. — From the cases of Rex v. 
Rivers, 7 C. & P. 177, and Begina v. Pihtsley, 9 C. & P. 124, it appears 
that, if the statement of an accused person only purports to have been taken 
on oath, it is not receivable in evidence against him. In the case of Rex 
V. Mercenm^ 2 Stark. N. P. C. 366, the evidence which the defendant 
gave, under the compulsory process of the House of Commons, was re- 
ceived in evidence against him, but when that case was cited by Sir W. 
FoUetiy in GithanCs castj Moo. C. C. 203, Lord Tektebden said, '^ I 
think there must be some mistake in that case ; the evidence must have 
been ^ven without oath, and before a committee of inquiry, where the 
*f^Rt1 ^^^^^^ would not be bound to answer, "(a) *But the nearest case 
^ -I to the present is that of Regina v. Brittan, 1 M. & Rob. 297 ,(i) 
which was an indictment against a bankrupt for concealing his effects. It 
was there proposed to prove the petitioning creditor's debt by putting in 
the bankrupt's balance-sheet delivered in upon oath, and Baron Aij>er8on 
and Mr. Justice Patteson held that the bankrupt's balance-sheet was not 
receivable in evidence for this purpose. 

E, JameSj on the same side. — ^It appears from Mr. Starkie's woik on 
Evidence, title MmissianSj that many of the rules as to the non-recep- 
tion of admissions in evidence apply to criminal cases only. 

Phinn^ on the same side. — In the case of Begina v. Jf^neeley^ 8 C. & P. 
250, Baron Alderson rejected the statement of a prisoner which purported 
to have been taken on oath. 

Lord Denman, C. J. — This objection is wholly groundless. It is very 
unusual to give answers in Chancery in evidence, and I certainly do n<^ 
recollect it to have been oAen done, but I remember that in Lord Tenter- 
den's time there was a case at Guildhall in which Lord Brougham and I 
put in an answer in Chancery, and asked the jury if they believed one 
word of it. No person ever thought of objecting to an answer in Chan- 
cery being evidence against the person making it, and it would be most 
extraordinary if such an objection could prevail, when the very oath on 
which an answer in Chancery is ^ven is the foundation of those indict- 
ments for perjury which we are trying almost daily. 

The defendant's answers in Chancery were read in evidence, but there 
being no evidence that the defendant Sidney knew that the bill of exchange 
•afioi ^^^ ^275, mentioned *in the indictment, was given in satisfaction 
^^^J of the bill of exchange for Je250, 

Lord Denbcan, C. J., suggested to the counsel for the prosecution, that 
the case should proceed no further, and this suggestion was acceded to. 

Verdict — ^Not guilty. 

Thesiger^ S. G., Humjrey^ and Sunmny for the prosecution. 

CockSume^ E, JameSy and PhinUy for die defendant Goldshede. 

PUUt and Whateleyj for the defendant Sidney. 

(a) Mr. MerceroD had giyen evideace before a oommirtee of the House of Commons 
appointed for the parpose of inquiring into the police of the metropolis. 

(6) See also the case of Rtgina v. Owen, 9 C. ^ P. S38, and the authorities there 
referred to. 
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SUtings at Westminster after ISlary Jhrm^ 1845. 

BEFORE LORD DENMAN, C. J. 



WISE V. WILSON. 

4 person has a right to dismiss a tervant for misconduct, bnt has no right to turn away 
an apprtntict because he misbehaves ; but the case of a young man seventeen years 
old, who, under a written agreement not under seal, is placed with a surgeon, as 
**pupil and astuiant" and with whom a premium is paid, is a case between that of 
apprenticeship and service ; and if such a person on some occasions come home in- 
toxicated, this alone will not justify the surgeon in dismissing him. But if the ** pupil 
and assistant," by employing the shop«boy to compound the medicines, occasion real 
danger to the surgeon's practice, this would justify the surgeon in dismissing him. 

In assumpsit for wrongfully dismissing a *' pupil and assistant" to a surgeon, the de- 
fendant pleaded that the ** pupil and assistant" so misconducted himself as to make 
it necessary to dismiss him to prevent his ruining the defendant's practice, and the 
plaintiff replied de injurifi ; — HtU, that, on these pleadings, the plaintiff was entitled 
to begin. 

Assumpsit. — The declaration stated, that on the 10th of November, 
1842, by a certain agreement made between the plaintiff, of the one part, 
and the defendant, of the other part, the defendant, who was then practis- 
ing as a surgeon, agreed to receive into his house one George Wise, 
•then aged seventeen years, son of the plaintiff, " as pupil and assist- r^ggo 
ant of me defendant, on the following terms and conditions, that is ^ 
to say, — 1st, That the defendant should afibrd board and lodging to the 
said George Wise (his washing excepted) from thenceforth to the expira- 
tion of three years, computed from* the 1st day of November, in the year 
of our Lord 1842. 2dly, That the duties of the said George Wise should 
be to compound, prepare, and dispense the medicines he should be desired 
so to do by the defendant ; and that he the said George Wise should keep 
the books connected with the said profession, attend to the night-bell, and 
visit a patient or patients when so requested by the defendant, during the 
aforesaid three years. 3dly, That he the said George Wise should be al- 
lowed time to attend such lectures during the sessions in the aforesaid 
period as might enable him to proceed with his studies, but that the num- 
ber of such classes or lectures, and hours of attending the same, should be 
regulated by and meet with the defendant's approval, so that the defendant 
mi^ht not be seriously inconvenienced, or deprived of the said George 
Wise's services as assistant, during the aforesaid period of three years. 
4thly, That the said George Wise should not waste his time while out at- 
tending such lectures or classes, but return immediately to the assistance 
of the defendant after the lecture was concluded, and that all further relax- 
ations and leave of absence should have been asked and granted from the 
defendant, and that the said George Wise, while living with the defendant, 
during the aforesaid three years, should conform to all the defendant's rules 
and injunctions. And it was thereby further agreed and declared, that, the 
aforesaid stipulations being complied with, he ^e defendant further agreed 
not only to provide the said George Wise with a comfortable home during 
the aforesaid period, as stipulated, but to superintend and assist him the 
said George Wise in his studies, and to instruct him the said George Wise 
to the best of his the defendant's power, in the general practice •of r#gg4 
medicine, such as the defendant then practised. And it was there- ■- 
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bv further aCTeed and declared, that, upon the payment of J6dO by the 
plaintiff to the defendant, the defendant did thereby faithfully pledge him* 
self to fulfil each of the foregoing promises on his the defendant's {)art, 
and the plaintiff did thereby promise and agree to *he aforesaid stipulations 
on her the plaintiff's part, and on the part of the said George Wise, for the 
full period of three years, ending on the 1st day of November, in tfie year 
of our Lord 1845 ; and the said defendant did further promise and agree, 
that, in reference to the particulars contained in the said clause hereinbefore 
set forth as the 3d, and commencing with the word ^thirdly,' and ending 
at the word * fourthly,' he the defenclant should not prevent the said George 
Wise attending the absolutely necessary lectures reauired by the College 
of Surgeons and the Apothecaries' Hall ; which said agreement being so 
made as aforesaid, thereupon, to wit, on the day and year first aforesaid, in 
consideration that the plamtiff, at the request of the defendant, promised 
the defendant that the said agreement should be performed and fulfilled in 
all things on the part and behalf of the plaintiff and the said Geoi]^e Wise 
respectively, to be performed and fulfilled, he the defendant promised the 
plaintiff to perform and fulfil the said agreement in all things on his the 
defendant's part and behalf to be performed and fulfilled." The declara- 
tion then went on to state, that, at the time of the making of the agree- 
ment, the plaintiff paid to the defendant the sum of JC50, and that the de- 
fendant did receive George Wise into his house on the terms and condi- 
tions aforesaid, and, until the breach of promise hereafter mentioned, did 
afford him board and lod^ng, (washing excepted,) and that, till the breach, 
the plaintiff and George Wise fulfilled their part of the agreement ; and 
that George Wise was willing to have board and lodging, (washing ex- 
cepted,) and requested the defendant to afford it to him. Yef the ddend- 
*fi651 ^"^' ^^^ ^^ making of the ^promise and the payment of the sum 
•I of je50, and before the expiration of the three years, from the 1st 
of November, 1842, did not afford George Wise board and lodging, 
(washing excepted,) but refused so to do. 

Plea — that the said George W^ise misconducted himself as such pupil 
and assistant, and refused to obey the lawful commands of the defendant, 
absented himself from his duties, and became and was drunk and inebri- 
ated, and was, for the cause aforesaid, incapable of performing his duties 
a.« such pupil and assistant, and wilfully omitted to dispense medicines and 
send them out to the defendant's patients, and thereby greatly endangered 
the health and lives of the said patients, and neglected to keep the defend- 
ant's books and visit his patients, by means of which conduct the said 
George Wise became wholly useless as pupil and assistant of the defendant, 
and it became necessary, in order to prevent the said improper conduct 
wholly ruining the practice of the defendant, for the defendant to dismiss 
the said George Wise from his the defendant's employ, as such pupil and 
assistant, wherefore the defendant dismissed him.(a) 

(a) The plea was in the following form :— 

*<ThRt, at the time of the making of the agreement and promise of the defendant in 
the declaration mentioned, and thence hitherto, the defendant exercised and carried on 
the profession and business of a surgeon. That, aAer the making of the said promise 
and agreement in the said declaration mentioned, and before the breach of the sau* 
agreement and promise in the said declaration mentioned and assigned, towit, on the 
1st day of January, in the year of our Lord 1844, and on divers other days and times 
between that day and the said breach of the said agreement and promise in the said de- 
claration mentioned and assigned, the said George Wise wrongfully, and contrary to 
the terms and conditions of the said agreement and promise of the plaintiff and th« 
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^Replication de injuria. 4»ggg 

C. Saunders^ for die plaintiff, having opened the pleadings, '• 

^Coc/dmm^ for the defendant, claimed the right to begin, as tne r4QQfr 
agreement, as stated in the declaration, and the breach of it were ^ 
both admitted by the plea. 

Lord Denhan, C. 3. — I have no doubt whatever that the plaintiff has a 
ri^t to lay her case before the jury to show what her grievance is. It 
was the constant practice in Lord Tenterden's time. 

It was opened by CrowdeVj for the plaintiff, that Greorge Wise, the son 
of the plaintiff, being intended for a surgeon, and having studied under his 
uncle, m the country, was placed by his mother, the plaintiff, with the de- 
fendant, who was a surgeon in London, to whom he was to act as an as- 
sistant for three years; the defendant stipulating, in return, to assist him in 

said George Wise, misbehaved and misconducted himself as such pupil and assistant 
as in the said declaration mentioned ; and then, to wit, on the days and times aforesaid, 
wilfully omitted and refused to ober the just jind lawful commands and orders of the 
defendant to him the said George Wise then given ; and then, to wit, on the days and 
times aforesaid, without the leave or license of the defendant, and against his will, ab* 
sented himself from his duties as such pupil and assistant for divers long and unrea- 
sonable spaces of time, to wit, for the space of six hours on each of the days and times 
aforesaid, (his said absence then not being for the purpose of attending the said lectures 
in the said agreement mentioned,) to the great inconvenience and deprivation to the de- 
fendant of the services of the said George Wise ; and then, to wit, on the days and times 
aforesaid, voluntarily and wilfully became and was drunk and inebriated with beer, 
wines, spirits, and other intoxicating liquors, and then, to wit, on the days and times 
aforesaid, became and was, for the cause last aforesaid, wholly unfit to and incapable 
of performing his duties as such pupil and assistant; and then, to wit, on the days and 
times aforesaid, wilfully omitted and neglected to compound, prepare, dispense, and 
send out divers medicines, which he the said George Wise, as such pupil and assistant, 
was then by the defendant ordered and directed to compound, prepare, dispense, and 
send out to divers patients of him the defendant, and thereby greatly endangered the 
health and lives of the said patients. 

** That, although there then were, to wit, on the days and times aforesaid, divers, to wit, 
five books connected with the said profession, which it was the duty of the said George 
Wise, as such pupil and assistant, to keep, and although the said George Wise then, to 
wit, on the days and limes aforesaid, was ordered by the defendant to keep the same, 
yet the said George Wise did not, nor would, then properly or sufficiently keep the books 
connected with the profession of the defendant; but then, to wit, on the days and 
times aforesaid, wholly and wilfully omitted and neglected so to do. That, although 
there then were, to wit, on each of the days and times aforesaid, divers, to wit, 
hve patients of him the defendant, which it then was the duty of the said George 
Wise, as such pupil and assi>tant, to visit, and although he the said George Wise 
then, to wit, on the days and times aforesaid, was then, to wit, on the days and 
times aforesaid, ordered by the defendant to visit the said patients, yet the said 
George Wise did not nor would visit the said last-mentioned patients of the defend- 
ant, as he the said George Wise was bound tii do in and by the agreement in the said 
declaration mentioned, but then, to wit, on the days and times aforesaid, wholly and 
wilfully omitted and neglected so to do, by means of which said improper conduct and 
misbehaviour of the said George Wise, he the said George Wise became and was 
wholly useless as pupil and assistant to the defendant, and it then became and was ne- 
cessary, in order to prevent the said improper conduct and misbehaviour damaging and 
wholly ruining the said practice and busintfss of the defendant, for the defendant to 
dismiss the said George Wise from his the defendant's service and employ as such 
pupil and assistant; and the said business and practice of the defendant, but for the 
dismissal of him the said George Wise, would have been and become, by and through 
the misbehaviour and improper conduct of the said George Wise, greatly damaged, in- 
jured, and destroyed ; wherefore the defendant, at the time of the breach of the said 
agreement and promise of the defendant in the said declaration mentioned and assigned, 
to wit, on the said 28th day of September, in the year of our Lord 1844, dismissed and 
discharged the said George Wise from his said service and employ, and thence hitherto 
refused and declined to aflbrd to the said George Wise board and lodging as in the «aid 
declaration alleged, as it was lawful for him to do for the cause aforesaid, and thib ihr 
defendant is ready to verify, dec. (Signed) John William Skith.'* 
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bv further agreed and declared, that, upon the payment of £oO by the 
plaintiff to the defendant, the defendant did thereby faithfully pledge him- 
self to fulfil each of the foregoing promises on his the defendant's {>art, 
and the plaintiff did thereby promise and agree to *Jie aforesaid stipulations 
on her the plaintiff's part, and on the part of the said George Wise, for the 
full period of three years, ending on the 1st day of November, m the year 
of our Lord 1845 ; and the said defendant did further promise and agree, 
that, in reference to the particulars contained in the said clause hereinbefore 
set forth as the 3d, and commencing with the word ^thirdly,' and ending 
at the word ' fourthly,' he the defendant should not prevent the said George 
Wise attending the absolutely necessary lectures required by the College 
of Surgeons and the Apothecaries' Hall ; which said agreement being so 
made as aforesaid, thereupon, to wit, on the day and year first aforesaid, in 
consideration that the plamtiff, at the request of the defendant, promised 
the defendant that the said agreement should be performed and fulfilled in 
all things on the part and behalf of the plaintiff and the said George Wise 
respectively, to be performed and fulfilled, he the defendant promised the 
plaintiff to perform and fulfil the said agreement in all things on his the 
defendant's part and behalf to be performed and fulfilled." The declara- 
tion then went on to state, that, at the time of the making of the agree- 
ment, the plaintiff paid to the defendant the sum of JC50, and that the de- 
fendant did receive George Wise into his house on the terms and condi- 
tions aforesaid, and, until the breach of promise hereafter mentioned, did 
afford him board and lod^ng, (washing excepted,) and that, till the breach, 
the plaintiff and George Wise fulfilled their part of the agreement; and 
that George Wise was willing to have board and lodging, (washing ex- 
cepted,) and requested the defendant to afford it to him. Yet the d^end- 
*fi651 ^"^> ^^^ ^^^ making of the ^promise and the payment of the sum 
•I of i50, and before the expiration of the three years, from the 1st 
of November, 1842, did not afford George Wise board and lodging, 
(washing excepted,) but refused so to do. 

Plea — that the said George 'Wise misconducted himself as such pupil 
and assistant, and refused to obey the lawful commands of the defendant, 
absented himself from his duties, and became and was drunk and inebri- 
ated, and was, for the cause aforesaid, incapable of performing his duties 
as such pupil and assistant, and wilfully omitted to dispense medicines and 
send them out to ttie defendant's patients, and thereby greatly endangered 
the health and lives of the said patients, and neglected to keep the defend- 
ant's books and visit his patients, by means of which conduct the said 
George Wise became wholly useless as pupil and assistant of the defendant, 
and it became necessary, m order to prevent the said improper conduct 
wholly ruining the practice of the defendant, for the defendant to dismiss 
the said George Wise from his the defendant's employ, as such pupil and 
assistant, wherefore the defendant dismissed him.(a) 

(*/) The plea was in the following form :— 

*'ThRt, at the time of the making of the agreement and promise of the defendant in 
the declaration mentioned, and thence hitherto, the defendant exercised and carried on 
the profession and business of a surgeon. That, after the making of the said promise 
and ai^rcement in the said declaration mentioned, and before the breach of the sau* 
agreement and promise in the said declaration mentioned and assigned, to- wit, on the 
1st day of January, in the year of our Lord 1844, and on divers other days and times 
between that day and the said breach of the said agreement and promise in the said de- 
elaration mentioned and assigned, the said George Wise wrongfuUy, and contrary to 
the terms and conditions of the said agreement and promise of the plaintiff and th« 
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^Replication de injuria. *66S 

C, Saunders^ for tiie plaintiff, having opened the pleadings, '• 

^Cockbum^ for the defendant, claimed the right to begin, as tne r^ggw 
agreement, as stated in the declaration, and the breach of it were ^ 
both admitted by the plea. 

Lord Denman, C. J. — I have no doubt whatever that the plaintiff has a 
right to lay her case before the jury to show what her grievance is. It 
was the constant practice in Lord Tenterden's time. 

It was opened by Crowder^ for the plaintiff, that George Wise, the son 
of the plaintiff, being intended for a surgeon, and having studied under his 
uncle, m the country, was placed by his mother, the plaintiff, with the de- 
fendant, who was a surgeon in London, to whom he was to act as an as- 
sistant for three years ; the defendant stipulating, in return, to assist him in 

said George Wise, misbehaved and misconducted himself as such pupil and assistant 
as in the said declaration mentioned; and then, to wit, on the days and times aforesaid, 
wilfully omitted and refused to ober the just jind lawful commands and orders of the 
defendant to him the said George Wise then given ; and then, to wit, on the days and 
times aforesaid, without the leave or license of the defendant, and against his will, ab* 
seated himself from his duties as such pupil and assistant for divers long and unrea- 
sonable spaces of time, to wit, for the space of six hours on each of the days and times 
aforesaid, (his said absence then not being for the purpose of attending the said lectures 
in the said agreement mentioned,) to the great inconvenience and deprivation to the de- 
fendant of the services of the said George Wise ; and then, to wit, on the days and times 
aforesaid, voluntarily and wilfully became and was drunk and inebriated with beer, 
wines, spirits, and other intoxicating liquors, and then, to wit, on the days and times 
aforesaid, became and was, for the cause last aforesaid, wholly unfit to and incapable 
of performing his duties as such pupil and assistant; and then, to wit, on the days and 
times aforesaid, wilfully omitted and neglected to compound, prepare, dispense, and 
send out divers medicines, which he the said George Wise, as such pupil and assistant, 
was then by the defendant ordered and directed to compound, prepare, dispense, and 
send out to divers patients of him the defendant, and thereby gineatly endangered the 
health and lives of the said patients. 

'* That, although there then were, to wit, on the days and times aforesaid, divers, to wit, 
five books connected with the said profession, which it was the duty of the said George 
Wise, as such pupil and assistant, to keep, and although the said George Wise then, to 
wit, on the days and times aforesaid, was ordered by the defendant to keep the same, 
yet the said George Wise did not, nor would, then properly or sufficiently keep the books 
connected with the profession of the defendant; but then, to wit, on the days and 
times aforesaid, wholly and wilfully omitted and neglected so to do. That, although 
there then were, to wit, on each of the days and times aforesaid, divers, to wit, 
five patients of him the defendant, which it then was the duly of the said George 
Wise, as such pupil and assistant, to visit, and although he the said George Wise 
then, to wit, on the davs and times aforesaid, was then, to wit, on the days and 
times aforesaid, orderea by the defendant to visit the said patients, yet the said 
George Wise did nnt ijor would visit the said last-mentioned patients of the defend- 
ant, as he the said George Wise was bound t<i do in and by the agreement in the said 
declaration mentioned, but then, to wit, on the days and times aforesaid, wholly and 
wilfully omitted and neglected so to do, by means of which said improper conduct and 
misbehaviour of the said George Wise, he the said George Wise became and was 
wholly useless as pupil and assistant to the defendant, and it then became and was ne- 
cessary, in order to prevent the said improper conduct and misbehaviour damaging and 
wholly ruining the said practice and business of the defendant, for the defendant to 
dismiss the said George Wise from his the defendant's service and employ as such 
pupil and assistant; and the said business and practice of the defendant, but for the 
dismissal of him the said George Wise, would have been and become, by and through 
the misbehaviour and improper conduct of the said George Wise, greatly damaged, in- 
jured, and destroyed ; wherefore the defendant, at the time of the breach of the said 
agreement and promise of the defendant in the said declaration mentioned and assigned, 
to wit, on the said 28th day of September, in the year of our Lord 1844, dismissed and 
discharged the said George Wise from his said service and employ, and thence hitherto 
refused and declined to aflbrd to the said George Wise board and lodging as in the "aid 
declaration alleged, as it was lawful for him to do for the cause aforesaid, and this* ihr 
defendant is ready to verify, dec. (Signed) John William Sxith." 
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his studies, to allow him to attend lectures, and to proTide him with 
board and lodging, (washing excepted;) and for this the mother of 
the plaintiff paid the defendant a premium of £dO. This arrangement 
was entered into in November, 1842, and on the 28th of September, 
1844, the defendant would not allow the plaintiff's son to return to 
his house. The defendant, by his plea, had charged the plaintiffs 
*fi681 ^^ ^^^ almost every possible breach *of his duty in respect of this 

^ agreement, but he submitted that, if all the allegations in the plea 
were true, they were no ground for a breach of the defendant's agreement 
by the dismissal of the plaintiff's son, and that the defendant could not 
put an end to the contract, but must resort to a cross action ; as, in the 
case of Winstone v. Linn, 1 B. and C. 460, and 2 D. & R. 465, it vas 
expressly held, that disobedience of orders or other acts of misconduct by 
an apprentice would not entitle the master to put an end to the contractor 
apprenticeship ; and Mr. Justice Bayley there said, ^' The cases which 
Imve been referred to in argument, .arising out of the relation of master and 
servant, do not apply to the present. In the case of apprentices, a pre- 
mium is usually given, in consideration of which the master expressly con- 
tracts to instruct and maintain the apprentice during a given term. The 
premium is a consideration for the instruction and maintenance during the 
entire term. Where the ordinary relation of master and servant subsists, 
it is a condition implied, from the very nature of the contract, that the 
master should only maintain the servant so long as he continues to do his 
duty as servant, and the contract is to endure for a reasonable time if no 
specific time be fixed, and is determinable by reasonable notice." Mr. 
Justice HuLROYD also founded his opinion on die same grounds, and the 
court held that the covenants in an indenture of apprenticeship are not de- 
pendent, but mutual and independent, entitling each part}' to his remedy 
for a breach of them. 

It appeared from the evidence of the plaintiff's son that he had been 
apprenticed to Dr. White of Tetbuiy, and that in November, 1842, he 
came to the defendant's house, and that all the time he was with the de- 
fendant he was a student at St. George's Hospital, and part of the time a 
dresser there. 
*66Q1 *£^idence was given on the part of the defendant that the plain- 

-' tiff's son was drunk about five times while he was at the defend- 
ant's, and that, on some occasions, in consequence of the plaintiff's son 
coming in late, he desired the shop-boy to make up the medicines, which 
the shop-boy accordingly did, and the plaintiff's son wrote the labels on 
them ; but it appeared that when the defendant dismissed the plaintiff's 
son on the 28th of September, 1844, the latter had been attending a le%> 
ture at St. Geoif^e's hospital, and on his return the defendant remsed tc 
admit him into bis house, the plaintiff's son being then perfectly sober. 

Lord Denman, C. J., (in summing up.)— There is a great distinction 
between a contract of apprenticeship, and a contract with a servant. A 
person has a right to dismiss a servant for misconduct, but has no right tc 
turn away an apprentice because he misbehaves. This is a mixed case, 
something between that of apprenticeship and service. The plaintiff'^ 
son goes to the defendant to render assistance to him in his business, 
although he is also to pursue his studies ; and, as a justification of his dis- 
missal, the defendant has pleaded, not that the plaintiff's son did not per- 
form all things on his part to be performed, but that he did things injuri- 
ous to the defendant's practice, and so misconducted himself as to be 
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dangerous to the defendant's practice as a surgeon. It is proved beyond 
all doubt that on some occasions the plaintiiT's son came to the defendant's 
house intoxicated, but I think that that alone would not justify, the defend- 
ant in dismissing him. It is also proved, that, on several occasions, in 
consequence of the plaintiff's son coming home late, he could not com- 
pound the medicines, and employed the shop-boy to do it. Now, I 
think this affords matter for serious consideration, and if you think that, 
from this conduct of the plaintiff's son, real danger was occasioned to his 
master's business, you ought to find your verdict for the defendant, as the 
^defendant was then, in my opinion, justified in dismissing him. rmi^n 

Verdict for the plaintiff; damages Jei6. L ^^" 

Crawder and C Saunders^ for the plaintiff. 

Cockburnj J. W. Smithy and 6. JIf. Dotodeswell, for the defendant. 



REGINA V. DOUGLAS. 

An informatioD was filed by the attorney-general, onder the stat 83 Geo. 8, c. 62, s. 63, 
against an officer of the East India Company, for receiving gifts in India. A man- 
damus was granted onder the stat. 13 Geo. 3, c. 63, s. 40, for the eiaminativ^n of 
witnesses in the Supreme Court at Madras. One of the witnesses there gave in evi- 
dence certain original accounts, copies of which were returned to the Court of 
Queen's Bench by the Supreme Court of Madras, with the examinations:— /fcM, that 
on the trial of the information in the Court of Queen's Bench, these copies were not 
receivable in evidence, and that the Court of Madras should have transmitted the 
original accounts to the Court of Queen's Bench. 

lNi't>RMATioN filed by her majesty's attornev-general, on the stat. 33 
Geo. 3, c. 52, s. 62,(a) against the defendant, for having received money 
as a gift, he being a British subject, holding office under the East India 
Company, in the East Indies. In one set of counts the defendant was 
charged with having received money as gifts from the Rajah of Tanjore, and, 
in another set of counts, from the Rajah of Poodoocottah. In another set of 
counts, the gifts were alleged to have been received from the *minis* r«g7} 
ters of those princes and other courts, and in other counts the money *■ 
was stated to have been received "under colour of being a gift." 

Plea— Not guilty.(A) 

On the part of the prosecution, several of the witnesses were examined 
before the supreme court at Madras, by virtue of a mandamus granted 
under the stat. 13 Geo. 3, c. 63, s. 40 ; and one of the witnesses, Rham 
Nad Bhutt, a native merchant at Madras, produced and gave in evidence, 
at the^supreme court of Madras, his books of account, which contained 
entrie^ of some of the payments which were the subject of the information 
Copies of the entries in these books were returned to the Court of Queen's 
Bench by the supreme court of Madras, together with the depositions of 
the witnesses. 

(a) By which it is enacted, " that the demanding or receiving any sum of money, or 
other valuable thing, as a giA or present, or under colour thereof, whether it be for the 
use of the party receiving the same, or for, or pretended to be for, the use of the said 
company, or of any other person whatsoever, by any British subject, holding or exer- 
cising any office or employment under his majesty, or the said united company, in the 
East Indies, shall be deemed and taken to be extortion and a misdemeanor at law, and 
shall be proceeded against and punished as such, under and by virtue of this act, and 
the oflfender shall also forfeit to the king's majesty, his heirs and successors, the whole 
giA or present so received, or the full value thereof.'* 

(b^ As to the trial of such cases in the Court of Queen's Bench, and as to the venne, 
see the stat. 13 Qto. 8, c. 63 s. 89. 
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KMyj for tbe defendant. — ^I submit tfiat copiea of Rliani Nad Bluitt'i 
books cannot be received in evidence against the present defendant. 

Lord Denbiah, C. J. — ^If tbese were copies of the defendant's own 
accounts they would not be evidence. 

Thesiger^ S. G. — I apprehend that copies are receivable where circum- 
stances prevent die production of the originals. We have no powerto compel 
Rham Nad Bhutt to give up his books for them to be brou^t here. In the 
case of JIHvon v. Fumioalj 1 C. M. ft. R. 277, in an action brought by the 
syndics of a French bankrupt upon an arbitral sentence and ordonnance, 
whereby the defendant was adjudged to pay the bankrupt a sum of 
money, it was held that the agreement of reference made in France was 
sufficiently proved by an exammed copv, and the evidence of the attesting 
*6721 ^'^^^^ ^^ appearing that the original was ^deposited with a notary 
-' at Paris for safe custody ; and, it bemg also proved by M. Colin, 
a French advocate, that it is the established usage in France, though it 
was not a provision of the written law, not to allow the removal of a docu- 
ment so deposited. 

Lord Denmak, C. J. — I think that the evidence is not receivable. The 
case of Alwon v. Furmoid is not an authority for its reception, as it was 
there expressly proved that the French law prevented the removal of the 
document. Here it was in the power of die court, which was for this 
purpose a branch of the Court of Queen's Bench, to take possession of die 
document, and the court in India should not withhold the original docu- 
ment, but is bound to send all the evidence to this court. 

The evidence was rejected. 
Verdict — Guilty, vrith leave to move to enter a verdict for tiie 
defendant. 

Thesiger, S. G., Sir T. Wilde, Wigrcm, Clarkson, W. F. Pollock, and 
Forsyth, for the. prosecution. 

Kelly and Peacock, for the defendant. 



In the ensuing term, Kdly moved, in pursuance of the leave given, to 
enter a verdict for the defendant, and the court granted a rule to show 
cause* 



1 Cariunoton & KmwAN. 673 



•COURT OF EXCHEQUER. ['eTS 



First Sitting at Westminster in HUary Term^ 1845. 

BEFORE BABON ROLFE. 



WHITE V. SPETTIGUE. 

Books were stolen from A. which were afterwards bought by B., who did not know that 
they were stolen : — Htld, that A. might mainLain trover for them against B., although 
A. had taken no steps towards bringing the thief to justice. 

Trover for books. — Pleas, Ist^ Not guilty; and, 2d, Not possessed. 

It appeared, from the evideDce of Mr. Mote, that the plaintin had missed 
several volumes of the Statutes at Lar^e, and that the witness saw two of 
the volumes in the window of the defendant's shop, at No. 67, Chancery- 
lane, where the defendant carried on the trade of a bookseller. It was 
further proved by this witness, that, on the plaintiff and the witness asking 
the defendant how he came by them, he at once stated that he had bought 
them of a young man seventeen or eighteen years old; and the defendant 
also produced another volume of the Statutes at Large, which he had abo 
bought of the same person. — All the three books were proved to be the 
property of the plaintiflf, and the defendant refused to give them up, unless 
the plaintifi* would repav him what he gave for them, which plaintiff would 
not consent to do. It further appeared that the plaintiff had had an articled 
clerk, named Williams, and it was admitted that the plaintiff had not prose- 
cuted his clerk Williams. It was also admitted that before the commence- 
ment of the present action the defendant had sold the books, and that his 
shop was not within the city of London. 

^MerewetheTj for the defendant. — I submit that the plaintiff is not r*^^^ 
entitled to recover in this action. In the case of Gimson v. Wood- ^ 
fully 2 C. & P. 41, it was held, by Lord Chief Justice Best, that if a 
party has good reason to believe that his goods have been stolen, he can- 
not maintain trover a^inst the person who bought them of the supposed 
thief, unless he has done every thing in his power to bring the thief to 
justice. Here, the plaintiff has taken no step whatever in order to prose- 
cute the thief. 

RoLFE. — It appears that the plaintiff had a clerk of the name of Williams, 
but there is no evidence that he stole the books. It is proved that the 
defendant said that they were sold to him by a person of the age of seven- 
teen or eighteen, but we have no evidence even that Williams was a per- 
son of that age. 

Merewether. — The thief, in this case, has not been prosecuted, and the 

{laintiff does not appear to have taken any step towards prosecuting him. 
n the case of Stone v. Marshy 6 B. & C. 551, money was recovered from 
the partners of Mr. Fauntleroy, which were the proceeds of sales of stock 
obtained by him on forged powers of attorney ; but there, although Mr. 
Fauntleroy was not prosecuted tor the particular forgery, which was the 
subject of that case, he had been executed on another charge of the same 
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kind, and the prosecution was, therefore, impossible ; and, in the case of 
Peer y, Humphrey^ 2 A. & E. 495, property feloniously taken from the 
plaintiff was sold by the felon to the defendant, who purchased bona fide^ 
but not in market overt ; the plaintiff gave notice of the felony to the 
defendant, who afterwards sold the property in market overt, after which 
the plaintiff prosecuted the felon to conviction, and it was held that the 
plaintiff might recover from the defendant the value of the property in 
*6751 ^''^^^'*> ^^^ ^^^ ^^ plaintiff* had ^entitled himself to sue by having 
^ prosecuted the thief to conviction. 

Jervis, — In the case of Marsh v. Keating^ (in error,) 1 Bing. N. C. 198, (a) 
it was held that a stockholder, when stock had been sold without his 
knowledge, under a forged power of attorney, might sustain an action 
for money had and received against persons who held the proceeds of the 
sale, but who had no privity or share in the felonious act. 

RoLFE, B., (in summing up.) — If my goods be stolen, and the thief suc- 
ceed in selling them, not in market overt, to a third person, I can recover 
them back by action a^inst such third person ; but, if one steals my goods, 
I cannot say to the thief I will forego the prosecution and take back the 
goods; but, if the thief has sold the goods, not in market overt, it never 
can be that the person who has bought them of the thief can hold die goods 
against the owner of them, merely because somebody else has committed a 
felony. If the defendant, in the present case, received the goods under 
*6761 ^^^^ circumstances, as to *be himself guilty of felony, and was a 
■I receiver of those books, knowing them to have been stolen, this 
action will not lie against him; but there is here not only no proof that the 
defendant knew the books to be stolen, but the evidence is all the other 
way, for it is proved that he put the books in his window, where the owner 
saw them as he walked along the street ; that he at once stated how he had 
obtained them, and also produced another book that he had bought of the 
same person. With respect to the sale of the books to the defendant, I 
have no hesitation in saying that a selling in a shop not in the city of Lon- 
don is not a sale in market overt In order to alter the property in stolen 
goods there must be a sale in market overt ; and in the city of London a 
particular custom prevails, that every shop is market overt for the purposes 
of the trade carried on there. You will, therefore, have to say, whether 
YOU are satisfied that the defendant received these books knowing them to 
be stolen. Ifvou are so satisfied you will find for the defendant, otherwise 
for the plaintifi. Verdict for the plaintiff*. 

Jertis and Rose^ for the plaintiff. 

Merewether, for the defendant. 

(a) Mr. Justice Park there said, ''It may be admitted that the civil remedy is 
in all cases suspended by a felony where the act complained of, which would otherwise 
have given a right of action to the plaintiff, is a felonious act. Upon this ground 
Mrs. Keating would have lost any right of action which she could otherwise have 
had against Fauntleroy for the wrongful sale of her stoclr without her authority, by 
reason of the felony committed by him, as the means of selling the stock; but this prin- 
ciple does not apply to the present case, upon two grounds— 1st, None of the present 
defendants had any privity or share whatever in the felonious acr. There is, therefore, 
no felony committed by them in which the civil right arising against them, supposing 
it to exist, can merge or be suspended; they are innocent third persons. And, Sdly, 
Fauntleroy, the person guilty of the forgery, had suffered the extreme penalty of the law 
before the action was brought; not, indeed, for the commission of this particular forgery, 
but for another of the same nature; and the present plaintiff having given to the Bank 
all the means in her power for prosecuting the felon, it became impossible, without any 
default in her, that he should be prosecuted and punished for this felony." 
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Before Pollock, C. B., Parke, B., Alderson, B., and Rolfe, B. 

Merewether applied for a rule to show cause why there should not be a 
new trial, on the ground that the plaintiff was not entitled to recover in this 
action, as he had taken no step towards bringing the thief to justice. 

•Pollock, C. B. — In the case of Slone v. Marshy 6 B. & C. 564, r*/^^,^ 
I endeavoured to maintain the doctrine you are now contejiding •■ 
for; but, in that case, Lord Tenterden, C. J., said : "There is indeed 
another rule of the law of England, viz., that a roan shall not be allowed 
to make a felony the foundation of a civil action ; not that he shall not 
maintain a civil action to recover from a third and innocent person that 
which has been feloniously taken from him, for this he may do, if there 
has not been a sale in a market overt, but that he shall not sue the felon ; 
and it maybe admitted that he shall not sue others together with the felon, 
in a proceeding to which the felon is a necessary party, and wherein his 
claim appears by his own showing to be founded on the felony of the 
defendant ; this is the whole extent of the rule." The case of Marsh 
y. Keaiiwj 1 Bing. N. C. 198, is also an authority against you, and that 
was deciaed in the House of Lords. 

Merewether. — In those cases the felon had been convicted and executed. 

Parke, B. — You have neither pleadings to let in this defence nor facts 
to support it. 

Alderson, B. — I think that you could not eive a ri^ht of retainer in 
evidence under these pleadings ; but even if the plaintiff were not enti- 
tled to recover his property till he had prosecuted the thief, there is a 
conversion here by a sale of the books by the defendant. 

Pollock, C. B. — The rule of public policy, by which a person is pre- 
vented from asserting a civil right in respect of which a felony has been 
committed, only applies to cases between the plaintiff and the felon, or 
where the felon is a necessary party, but not to cases where the action is 
^against a third person who is innocent of the felonious transaction, rm^'jo 
Besides that, the defence sought so to be set up in this case is not ^ 
admissible under these pleas. 

Parke, B. — In the first place, there are no pleas to let in this defence. 
Secondly, there is also no evidence of the felony, it being perfectly con- 
sistent with the evidence that the books might have been taken by a per- 
son of unsound mind ; and, thirdly, the cases of Stone v. Marsh and Marsh 
y. Keatingj are authorities to show that the rule, that a plaintiff must pro- 
secute the person who has stolen his goods before he can bring an action to 
recover them, does not apply where the action is against a third party inno- 
cent of the felony. Those cases are subsequent to the case of Gimson 
V. WoodfM, 2 C. & P. 41. 

Alderson, B. — The case decided by Lord Chief Justice Best is over- 
ruled by the subsequent decisions. I think, also, that these pleas do not 
warrant the proposed defence ; however, assuming that, under a plea of 
not possessed, a lien might be ^ven in evidence, (to which, perhaps, some 
difiiculty might be raised,) still it would be open to the other side to show 
that the lien had ceased to exist at the time of the conversion. The 
utmost extent of the defence in this case is, that the defendant was entitled 
to retain possession of the books until the plaintiff had prosecuted the 
felon : and that right to retain (assuming it to have existed) must be at an 
end by the sale the same as a lien would be. 

RoLFE, B. — I cannot agree to the law as laid down by Lord Chief Jus- 

voL. I. 49 * 2 K 
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tice Best, in the case of Gimson v. Woodfidl^ that a plaintiff is boand, id 
the first instance, to do his duty to the public by prosecutino;, and that, if 

*fi791 ^^^^^^ '^^ ^^ ^^^ ^^ ^^^ ^^^ trying could be maintained, there 
-I ^would be no more criminal prosecutions. I think the tnie princi^ 
pie is that where a felony has been committed, which is also a ciyil iojory 
to the party, that party shall not be permitted to seek redress for the cItiI 
injury, to the prejudice of public justice, and say, " I waive the felony aod 
sue K>r the conversion." I also agree that the defendant has not pleaded 
so as to admit this defence. With respect to what I said at the tnal, that 
if the defendant was a guilty receiver of the books, he would be entitled 
to the verdict, I must retract that and suspend my judgment on that point, 
as I entertain some doubt whether I was correct. Rule refused* 



HAMILTON and JACKSON v. ASTON. 

Iq eq action on a promissory note, payable " to the executors of the late Mr. W. E," 
the proper proof that the plaintiffs are the executors of Mr. W. B., is the prodaction 
of the probate of his will, aod the reading in evidence so mach of it as shows that he 
appointed the plaintiffs his executors ; and the giving in evidence the grant of adiiu> 
nistration (annexed to the probate) is not sufficient for this purpose. 

Debt. — The first count of the declaration stated that the defendant, on 
the 24th of January, 1842, made his promissory note, and thereby pro- 
mised to pay to the plaintiffs 42/. I65. 8^. on the 22d day of January, 1843, 
with lawful interest thereon. This count then went on to aver, that the 
sum of 5/. \Qs, was due for interest on the note at five per cent, from the 
25th of January, 1843, to the 25th of October, 1844. The declaration 
also contained a common count for interest, and a count upon an account 
stated. Pleas to the first count : — 1st, That the defendant did not make 
the note ; and, 2d, That the defendant made it for the accommodation of 
the plaintiffs, and without consideration. To the second cotmt nunquam 
indebitatus. Replication to the second plea, dc injuria. 

It was opened by Hugh HUlj for the plaintiffs, that the plsdntifis were 
the executors of the late Mr. William Barton, to whom the defendant was 
indebted in the sum of 42/. 16s. 8d., and that Mr. William Barton having 
*6R01 ^^^^ ^^ ^^ ^^^ ^^ January, the defendant was applied to *on the 
^ 24th of that month on the subject of the debt, when he gave the 
promissory note now sued on, which was in this form : — 

" je42 : 16 :8d. '' Birmingham, Januaij 24tfa, 1842. 

^' I promise to pay to the executors of the late Mr. William Barton, or 
order, the sum of 42/. 16^. 8d. for value received, twelve months after his 
death, with lawful interest for the same. 

(Signed) ^' William Aston," (the defendant.) 

The date of Mr. Barton's death would be proved, and he proposed to 
read the grant of administration annexed to his will, to show tnat the pre- 
sent plaintiffs were his executors. 

RoLFE, B. — That will not be enough ; unless you also give the pro- 
bate in evidence, to show that Mr. Barton appomted theie plaintiffs his 
executors. 

The defendant's signature to the note was proved ; and it was also 
proved that Mr. William Barton died on the 22d of January, 1842, and 
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the probate of his will was put in and part of it read, to show that the 

plaintiffs were his executors. 

Hugh Wl cited the case of Megginson r. Harper, 2 C. & M. 322.(a) 
•RoLFE, B. — ^Tbe plaintiffs are entided to a verdict. r»«»i 

Verdict for Ae plaintifEs, for 49/. 6s. 8d. l ^®* 
Hugh lEUy for the plaintiffs. 

(a) In that case a testator had bequeathed to his two daughters £250 each, to be paid 
when they arrived at the age of tweoty-ooe, and till that period the expenses of board, 
clothes, and edncation to be borne and paid by his executors. He appointed executors, 
and also trustees, with all necessary powers to fulfil the will. At a meeting of the 
trustees and executors, for the purpose of settling the testator's affairs, the executors 
paid over to the trustees, inter alia, the sum of £500, to be set apart for the payment 
of the legacies to the daughters when they attained the age of twenty-one. This sum 
was aAerwards lent by the trustees to the defendant on a promissory note, by which 
the defendant promised " to pay to the trustees acting under the will of the late Mr. 
William Brigham, of Huggate I^dge, or their order, the sum of £500, for value received, 
with interest.^ It was held, that a part payment of principal and interest to one of the 
legatees within six years was sufficient to take the case out of the Stainte of Limita- 
tions, and that the surviving trustee, the other being dead, had a right to maintain an 
action on the note ; and Baron Bayley said, *' The note on the face of it appears to be 
given to ' the trustees acting under the will of the late Mr. William Brigham,* which 
words call for explanation, as the pa3rment is to be made to them in that capacity. Ton 
may then look at the will to see what the trusts are, and to what purpose the money is 
applicable, and you may give evidence to show in explanation that these legatees, 
Anne and Jane Brigham, were the persons from whom the trustees took the note.'* 

In the case of Cooke v. Colehan, K. B., in error, 2 8tr. 1217, it was held, that a note 
payable to A. or order, six weeks aAer the death of the defendant's father, was a pro- 
missory note, for there is no contingency, whereby it never may become payable, but 
it is only uncertain as to the time, which is the case of all bills payable also many 
days aAer sight. This decision confirmed that of the Court of Common Pleas, in the 
same case in which the judgment of L.C. J. Willes is reported, Willes, 393. But, in 
the case of Brandeiley v. Baldwin, 2 8tr. 1151, *< a promissory note to pay money within 
so many days after the defendant should many, was (on considflration) held not to 
be a negotiable note within the statute." 
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BEFORE LORD CHIEF RARON POLLOCK. 



MACHELL V. ELLIS. 

The 4th and 19th sections of the stat. 6 & 6 Will. 4, c. 59, (for preventing cruelty to 
animals,) which require every person who shall impound or confine any cattle or 
animal in any enclosed place to supply it with food ; and empower such person to 
sell the animal for the value of the food, and direct notice of action to be sriven to 
him, and the venue to be laid in the proper county, &c.,do not apply to all cattle 
taken under all circumstances, but only to cattle or animals impounded or confined 
in cases where the distrainer had a right to distrain, or at least some colour for it. 

The judge at a trial will not^take the facts from the opening of the counsel on the oppo- 
site side; therefore, where it was essential to entitle the defendant to notice of action 
that cattle should have been distrained, the judge would not act on the opening of the 
plaintifi^s counsel, who stated that the cattle were distrained. 

A horse of the plaintiff was confined in the farm-yard of the defendant, at a &rm at 
which he did not reside, and the defendant's farm bailiff, who resided at this farm, 
directed the horse to be sold at a neighbouring market ; whether in trover this is evi- 
dence of a conversion Inf the defendant, qtutre. 

Trover for a colt. Pleas — 1st, not guilty " by statute ;" 2d, that the 
colt was on the defendant's land, damage feasant, and that he took it as a 
distress and impounded it. (a) 

(a) The second plea was added, aAer the cause was in the paper, by order of the Lord 
Chief Baron, upon the terms of " the plaintiff being at liberty to give in evidence any 
answer to the pleas without altering the replication.'' 
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It was opened by Jervis^ for the plaintifT, that the plaintifThad a right of 
common on Hainault forest, and, in exercise of tliat right, had turned on 
the forest a two-year-old entire colt ; this colt had, by reason of the de- 
fective state of the defendant's fences, got into one of the defendant's fields, 
which was adjacent to the forest, and the colt was taken by the defendant 
as a distress damage feasant. The defendant took the colt, a stallion, and 
converted it into a gelding, and it was clear law, that, if a distress be mis- 
used by the distrainer, he became a trespasser ab initio. Even working a 
distress had been held to be a misuser, and so no doubt was the geldmg 
of this colt. 

It was proved, that the colt was turned on Hainault forest, in the county 
mcQoi of Essex, and evidence was given *that it was afterwards confined 
-I in the yard at the defendant's farm, at which the defendant did not 
reside, and that afterwards it was, by order of the defendant's bailiff, a 
person named Joy, who did reside there, sold by auction in Romford 
market for bl. 12s. to a person named Wise. It further appeared, that, 
upon this sale. Wise had had the colt cut by a veterinary surgeon named 
Sparkes, but that the operation had been skdfuUy performed, and that the 
plaintiff had intended diat this operation should have been performed on 
this colt about this time by the same veterinary surgeon. 

It further appeared, that, after this, the colt was again in the possession 
of the plaintiff, and that it subse(^uently died, in consequence of inflamma- 
tion brought on by cutting, which the veterinary surgeon stated would 
sometimes occur. There was no evidence to connect the defendant per- 
sonally with any of the facts before stated, and there was no evidence of 
any distress, or of how or why the colt came to be put in the yard at the 
defendant's farm. 

Wortley^ for the defendant. — I submit, that there is no evidence of any 
conversion by the defendant. The colt is seen on the defendant's farm, at 
which he does not reside, and it is sold by order of his bailiff. This may 
be evidence of a conversion by the bailiff, but certainly none of a conver- 
sion by the master. 

Pollock, C. B. — I will give you leave to move to enter a nonsuit on 
this point. 

Woriley, — I have also to ask your lordship to direct a verdict to be 
entered for the defendant, under stat. 5 & 6 Will. 4, c. 59, ss. 4 and 19. 
By the former of those sections, ^^ every person who shall impound or 
confine^^ any cattle or animal is reouired to provide it with sufficient food, 
and is at liberty, for the recovery of the value thereof, to sell the animal in 
mcoAi ^^y public market, in the manner ^there pointed out ; and by the 
•I 19th section of the same statute, all actions for any thinff done in 
pursuance of that act shall be brought in the proper county, and fourteen 
clear days' notice of action given, and if this is not done, a verdict is to 
be found for the defendant. Here the colt was taken damage feasant, and 
sold, or at least intended to be sold, under the 4th section of this act. 

Pollock, C. B. — There is no evidence here that this ^olt was ever dis- 
trained. 

Wortley. — Mr. Jenris so stated in his opening. 

Pollock, C. B. — I cannot take the facts from the opening of counsel. 
The object of an opening is, to give the jury a general notion of what wiU 
be given in evidence, so as to enable them to understand the evidence 
when it is given. 

Deedes^ lor the defendant. — The words of the 4th section of the stat 
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6 & 6 Will. 4, c. 59, are, " that every person who shall impound or con- 
Jinej or cause to be impounded or confined^ any horse, ass, or other cattle 
or animal^ in any common pound, open pound, or close pound, or in arty 
enclosed place^ shall, and he hereby is required" to supply it with food. 
This colt, whether distrained or not, was certainly confined in an enclosed 
place ; I submit, therefore, that the person causing it to be confined was 
bound by this act to supply it with food, and that the provisions of the 
4th and 19th sections, therefore, apply. 

Pollock, C. B. — Do you contend, that the word "confined" makes the 
statute apply to all takings, under all circumstances? 

Deedes. — As the provisions were intended to prevent *cruelty to r»got 
the animal, I apprehend, that there can be no doubt that such was *- 
the intention of the legislature.(a) 

Pollock, C. B. — I need not call on you, Mr. JeroiSj to answer this 
objection. The argument of Mr. Deedes comes to this, that if a person 
confines another person's cattle, no matter why, and without any question 
of impounding, he is bound to supply food, and charge for it, and at seven 
days' end may sell the cattle. Any thine so foreign to all notions of justice 
it is hard to conceive; but I think that the latter words of the 4tli section, 
which authoiizes one justice of the peace, within whose jurisdiction such 
cattle or animal shall have been " so impounded and supplied with food," 
to enforce payment for it, and which authorizes the sale of the cattle "after 
the expiration of seven clear days from the time of impounding the same," 
show, that it applies to cases of impounding only ; and to bring the case 
within this act of Parliament, it ought to be shown that the party had a 
right to distrain, or at least some colour for it. 

Wortley addressed the jury for the defendant. 

Pollock, C. B., in summing up, intimated that he thought that the 
plaintiflT was entitled to a verdict, but that nominal damages would be suf- 
ficient, unless the jury thought that there had been some mistreatment of 
the colt. Verdict for the plaintiff; damages bl, 12s. 

Jervis and Ogle, for the plaintiff. 

WorUey and Deedes^ for the defendant. 

(a) See the case of Maton v. Niewland, 9 C. A; P. 575. 



•First SiUing in Trinity Term, 1846. [*686 

BEFORE BARON PARKE. 



HARRIES V. EDMONDS. 

Bj a charter-party it was stipulated that a ship should proceed to Limerick with her 
then pr«»eeDt cargo, and there take a cargo of oats for LoQdon« at a freight of 2t. 8^/. a 
quarter: six days bei .g allowed for loadiag at Limerick. Before the expiration of 
the six days, the freighter's ageut offered the captain a cargo at 8s. 6</., and said, that 
the freighter's broker would pay the difference. The captain refused to take ftny 
thing not according to the terms of the charteivparty >^Htid, that, as the contract had 
not then been broken by the defendant, the captain was not bound to accept this oAer ; 
but that, if the contract had been broken by the freighter not putting any cargo on 
board within the six days, it wonid have been the captain's duty to have taken a 
cargo at the most he could get, so that the damages to be paid by the freighter should 
be reduced as much as possible. 

Assumpsit upon a charter-party. — The declaration stated, that by a 
charter-party made on the 5th day of October, 1843, between the plaintiff, 

2k2 
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the owner of the ship Gleaner, and the defendant, it wks agreed that the 
Rhip should proceed to Limerick with her then present cargo, and deliver 
it there, and then load about 1100 quarters of oats, and proceed therewith 
to London, or some port in the channel : six days were to be allowed for 
loading at Limerick, and the usual time for discharging in London, if the 
cargo of oats were dischai^d there, and fourteen days if the cargo were 
discharged in any port in the British Channel. Breach, that the defendant 
did not put any cargo on board at Limerick ; 2d count, upon an account 
stated. Plea, a payment of J£60 into Court, and that the plaintiff had sus- 
tained no greater damages. Replication, that the plaintiff had sustained 
greater damages. 

It appearea that the ship Gleaner had proceeded with a cargo of coals to 
Limenck, and finished unloading them there on the 17th day of Novem- 
ber, 1843. It was proved that the defendant did not put any cam> on 
board the Gleaner at Limerick ; but it was also proved, that, on the 7th of 
November, Messrs. Mulock 8l Son, who acted for the plaintiff at Limerick, 
had offered Captain Harries, who was the captain of the Gleaner, a cargo 
of oats for London, at 2^. 6^. a quarter, and that, between the 6th and me 
*6871 *^^^ ^^ November, the captain said he would not take 2$. 6d. a 
^ quarter, but diould lay his lay days, and proceed to London in 
ballast. It was further proved by Mr. Luke Mulock, that on the 7th of 
November, when he offered Captain Harries the cam> of oats, at 2$. 6d. a 
quarter, he told Captain Harries that Mr. Comeile, me defendant's broker 
at Limerick, would pay the difference between that amount and 25. 8d. 

Parke, B. — The 2$. 6d. a quarter was offered before the lay days had 
expired ; and if, before the lay days had expired, the captain had tekea a 
freight at less than 2^. 8<i., the defendant might havQ said that the captain 
had broken his contract. If this offer of 2^. 6d. had been made after the 
23d, when the contract was broken by the defendant by his not putting a 
cargo on board within the six lay davs, it would have been the captain's 
duty to have accepted it, to save the defendant from as much damage as he 
could. 

It was further proved, that Captain Harries had had the offer of a cargo 
at 28. 2d. a quarter ; but that offer went off because the captain would not 
consent to wait at Cowes for orders. 

Parke, B. — That offer was clogged with a condition that he was not 
bound to comply with. He was not bound to wait at Cowes for orders. 
It would have been out of his way, though not much ; still he was not 
bound to go out of his way at all. 

It afterwards appeared, that the offer at 2s. 6d. had been made by Mr. 
Quinoran, subject to the approbation of his partner, who did not approve 
of it, and that the offer of a cargo at 2^. 2d. was made before the 23d of 
November. It was admitted that the plaintiff*'s ship had ultimately taken 
*6881 *^ <^&rgo of oats from Limerick to London at Is. 9d. a quarter, and 
^ he was willing to allow that amount in reduction of his claim. 

Crawder^ for the defendant. — ^It is an unimportant question whether the 
plaintiff' can claim damages, when he was offered a cargo at 2s. 6d.j and 
payment of the difference. 

Parke, B. — The offer of the 2s. 6d. comes to nothing, as the proposal 
was only conditional on the assent of Mr. Quinoran's partner, who would 
not consent to it. The offer of the 2s. 2d. is clogged with the waiting for 
orders at Cowes. The contract was broken by the defendant on the 23d 
by his not putting a cargo on board within the six days. The plaintiff in 



1 Cakrington & KiRWAN. 688 

certainly entitled to dtimages, and the question is as to Ikeir amount. I 
think that the {Mntiff is entitled to recover what the defendant ought to 
have paid nAau indiat he mij^t have got. I think that the captain was 
not bound to accept either of the proposals at the times they were made, 
as the defendant had m days to put the cargo on board, and the contract 
was not broken till after the six days, which was on the 23d of November. 
Verdict for the plaintiff; damages, 54/. 2$. 6d. above the sum paid 
into Court 

Jervii and Lu$hj for the plaintiff. 

Crmoder and F. V. Zee, for the defendant 



•NORFOLK WINTER CIRCUIT, 1844. i'^ 



SUFFOLK ASSIZES. 

Boroas MB. jvsmcB wtlllams. 



KEGINA •. WILUAM HOWELL. WALTER HOWELL and 

SHIPLEY. 

A |>er80h, who was a Roman Catholic, was shot on the S9th or Jnly, at between twelve 
and one A« M., and died at half-past nine, P. M., on the 90th. Almost immediately 
aAer being wounded, he said — ^' f am shot; I am dying;** and after that he continued 
la a desponding state, and said — ** I will never get over this ;" and between seven and 
eight hours before his death he took leave of a child, saying, ** I shall never see yon 
mofv.** AboQt three hours before his death, it was proposed to him that a priest 
should be fetched, to which he replied, ** That is not of much use;" and on his then 
being asked to see a magistrate, be replied, '* Not yet :*' upon this be made a state* 
ment. It was proved by a Roman Catholic priest that, if a Roman Catholic wishes 
to make bis peace with God, he usually sends for a priest to receive extreme unction, 
having previously made confession and received the communion, but that extreme 
nnction is not deemed by the Roman Catholic Church essential to salvation ^^Held^ 
that the statement was receivable in evidence as a declaration in artiaUo mortia, 

MubdkB.' — The indictment charged the prisoners with the wilful murder 
of James M^Fadden, by diooting him. The shooting was charged to have 
been on the 29th day of July^ 1844, and the death of the deceased on 
tbeaOtb. 

It appeared that the deceased, who was a police constable, received his 
wound between twelve and one o'clock of the morning of Monday, the 
2dth of July, 1844, and died about half-past nine on the night of the next 
day (Tuesday the SOth.) It was proposed, on the part of the prosecution, 
to give in evidence statements made by the deceased between six and 
■even o'clock on the evening of Tuesday the 30th. 

It was proved that the deceased, upon the night of Sunday, the 28th of 
July^ 1844, was watching the bam of a ^person named Mary But- r#gQA 
ton, and that five men, including the three prisoners, came and broke *- 
into the bam, and were retreating with their booty, when the deceased fell 
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in with them, and was shot by a gun, which, by the medical testimonyy 
must have been very near to him, and was loaded with shot above the or- 
dinal^ size, which nearly went through his thigh, the wound being about 
the middle of the thigh, in front, and two shots (produced) having been 
extracted from the back part. The deceased fell instantly, and was never 
able to stand : he contrived, however, with great difficulty, to crawl from 
the spot to the house of the said Maiy Button (^^ three or four minutes' 
walk") to give an alarm. Upon Mary Button appearing at the window, 
the deceased said — ^^I am shot; I am dying." Upon being helped into 
the house and laid upon a bed, he repeated several times that he was 
dying, according to the testimony of the same witness, and wished a doctor 
to be sent for. He was in very great pain, and complained much. Be- 
tween one and two (Monday morning) Samuel Smith came, he being the 
first medical man who saw the deceased. His testimony was, '^ that the 
deceased was then in a weak, faint state ; he was suffering very acutely ; he 
spoke very little ; he never rallied from that weak state." 

The deceased was removed to his lodgings about a mile distant, and 
between four and five (Monday morning) his wound was dressed ; about 
that time (the witness was not sure whether before or after) the deceased 
said — " dear, doctor! I will never get over this." To which it did not 
appear that the doctor made any observation. This witness last saw the 
deceased between four and five on Monday afternoon, and his evidence as 
to that time was, ^'he was no better ; I said very little to the deceased ; he 
did not seem less desponding, ^^ The surgeon (John Prentice) who saw the 
deceased from time to time, till within an hour of his death, from between 
two and three of Monday morning, said, that, upon his first coming to him, 
he accosted him — " Mac, how are you ?" deceased replied, " doctor, I 
•fiQIl ^^'^ *never get over this.** The doctor endeavoured to cheer him, 
-I and said, '^ Mac, I hope we shall see you out again." The de- 
ceased said nothing, but shook his head, and the witness added, that he 
did not seem at all cheered by the hope expressed. This witness having 
described the wound substantially, as above stated, added, *^ that he ap- 
peared to have received a severe shock to the nervous system, and that he 
never rallied from it." This witness further stated, that, upon his first visit, 
he stayed with the deceased two or three hours, and that, during the course 
of it (he could not say precisely when) the deceased again said, ^^ O doc- 
tor, I will never get over this ;" and added, that he seem^ in a '' desfonSng 
state." It appeared that this witness saw the deceased a^n between four 
and five of Monday afternoon, when ^' he was not materially worse," and 
then told him ^^that he hoped he would get better;" but added, that this 
remark '* did not appear to raise him in cheerfulness." After this, though 
the witness continued to see the deceased till near his death, (as above 
mentioned,) he had no recollection of any thing said by him to de* 
ceased, or by deceased to him. About eleven on Tuesday morning he ob- 
served that fatal symptoms had come on, and had no hopes whatever of 
recovery ; at that time part of his description of the deceased was, ^^ that 
his spirits were much depressed." 

The learned judge desired this witness to explain what he meant by the 
word '' desponding," and, in answer to questions put by his lordship, the 
witness's answers were as follows : — "When I said, ' Mac, I hope we shaU 
see you out again,' he shook his head in a very despondinffway ; I coU 
lected from it that he thought he should never rally again. This was my 
impression at the time." "From his speech and manner, the deceased 
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convuiced me that he thought he should not recover. He was not a pcr« 
son of low spirits, but of firm mind." 

Tliis further evidence was given as to the state of mind of the deceased. 
Mary Julien, with whom the deceased *lodged, came into his room r^ggo 
after the fatal symptoms had appeared, viz. about one on Tuesday *- 
afternoon, when he said, *^ Mother, (so he used to call her,) I shall never be 
well more." To which she replied, " My dear, you have nothing to do 
but to pray to God to save your soul." She added that the deceased 
'^ said nothing to that, but seemed as if he wa3 going to expire, as if he 
had not power to speak." About two o'clock on the same afternoon, 
Harriet Dean, the wife of an inspector of police, intimate with deceased, 
went to see him : she said, '^ he shook hands with me, and I said, ^ 
Mac, I am sorry to see this.' " He said, " Yes, Mrs., this will finish me." 
Whereupon an infant child of this witness, which had been left below stairs, 
was brought to the bedside, when the deceased took the child by the hand 
and said, " My dear little boy, I shall never see you more." James Lark, 
inspector of police, said that he saw the deceased between ten and twelve 
of the Tuesday, and found him ^' in a verv weak state," but then had no 
conversation with him. He then added, that he saw deceased again in the 
first part of the afternoon (the time was not more nearly fixed) and had 
some conversation with him. The witness told him, '^ diat he would be 
provided for, not only in the present case, but also, if he should be lame, 
for life." He said, " It's of no use, I sha'n't want it." What was said 
about providing for him did not appear to cheer him. This witness then 
proceeded as follows : — " Towards six or seven, (Tuesday,) I cannot speak 
positively, I helped him out of bed to make water ; I gave him a chamber- 
pot, and he endeavoured to pass water ; after severe pain and struggle he 
did, but it was chiefly blood. I supposed he saw it, because he made a mo- 
tion to put the chamber-pot aside ; he rested his bead upon my shoulder^ 
and said, ^ It is all up with me.' I then lifted him iiito bed agam." This 
witness added, that be said to the deceased, (in what part of the conversa- 
tion did not distinctly appear,) ^^ You are veiy severely wounded, and T 
believe mortally so." ** He said nothing, but slightly grasped my hand." 
The witness then •proceeded thus: — "I waited a little time after r»f;Qo 
he got into bed (after making the bloody water as above stated) to ^ 
let him recover himself, he having been hurried by getting up ;" and then 
began the conversation which was proposed to be given in evidence as a 
declaration in ariiado mortis. The witness said, *^that the deceased was 
very serious at this time, and appeared to be sinking very fast ; his manner 
was that of a man in a dying state. The conversation lasted till near 
seven o'clock." Soon after mis was over, the same witness (Lark) pro- 
posed to fetch a priest, to which deceased replied, '^ Tfiat^s not of much use." 
Witness then said, '^ Have you any objection to make a deposition to a 
magistrate .^" Deceased said, " No." Witness said, " Mr. Clark (a 
magistrate) is in the other room." Deceased said, '^ Not yet." It was not 
shown that deceased spoke after ; ^' he then seemed very much sufiering." 
The deceased was a Roman Catholic, and the Rev. Henry Bingham (a 
Catholic priest) ^ve the following evidence : — ^^ If a Roman Catholic 
wishes to make his peace with God, he usually sends for a priest to receive 
extreme unction, having previously made confession and received the holy 
communion, if diere be time. Except he be dead to all sense of religion, 
a person, thinking himself upon the point of death, would send for a priest. 
There are, of course, different degrees of seriousness and devotion m our 
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cburch as b every other, but people who may generaHy have neglected the 
ordinances, invariably send for a priest. Extreme unction is not deemed 
by our church necessary for salvation ; but if a priest were at hand, and 
onered his services, and a person at the point of death refused them, I 
should say he was no Catholic, or not in the way of salvation. Attending 
Protestant places of worship, is considered to be a proof of a lax Catholic.'' 
It was proved, that the nearest place where a Catholic priest resided was 
fourteen or fifteen miles from where the deceased was lying ; and that he 
*6941 (deceased) had attended the parish church and an ^Independent 
^ meeting at Hadleigh, more than once, there being a Roman Catholic 
chapel in the neighbourhood. 

Prendergast and O^MoUeyj for the prisoners, objected that the statement 
made to the witness Lark was not receivable in evidence as a declaration 
in artiado mortis^ as it did not appear that the deceased, at the time when 
he made it, was without hope of recovery, and in expectation of almost 
immediate dissolution ; and that it appeared from his declining to have a 
priest sent for, and his reply of ^^ Not yet'' to the offer of seeing a magis- 
trate showed, that the deceased did not consider himself a dying man. 

Williams, J. — I shall receive the evidence, and reserve die point for &e 
consideration of the judges. 

The statement made by the deceased to the witness Lark was given in 
evidence, and it went to show diat the prisoner William Howell had fired 
the shot by which the deceased was killed. Verdict — Guilty. 

Gurdarij for the prosecution. 

Prmdergast and O^MaUey^ for the prisoners. 



Before Lord Denman, C. J. ; Pollock, C* B. ; Parke, B. ; Aldeesok, B. ; 
Patteson, J. ; Williams, J. ; Coleridge, J. ; Coltbcan, J. ; Maule, J.; 
RoLFE, B. ; WiGHTMAN, J. ; Crrsswell, J. ; and Erle, J. 

Prendergast^ for the prisoners. — I submit that the statement made by the 
deceased was not receivable in evidence, llie reception in evidence of 
*6951 ^}'^"E declarations is in all ^cases contrary to the ordinary rules of 
-' evidence, and they are a remain of the loose kind of evidence which 
used to be received, and being so, the rules as to their reception ought 
rather to be restricted than enlarged. In Mr. Greaves's edition of Russell 
on Crimes, Vol. 2, p. 752, it is laid down, that ^^ the general principle on 
which this species of evidence is admitted is, that they are declarations 
made in extremity, when the party is at the point of death, and when every 
hope in this world is gone, when every motive to falsehood is silenced, and 
the mind is induced, by the most powerful considerations, to speak the 
truth ; a situation so solemn and so awful is considered by the law as creat* 
in^ an obligation equal to that which is imposed by a positive oath ad* 
ministered in a court of justice." For this principle Woodcock^i crwe, 
1 Leach, 500, is cited. It appears also from the authorities, that, to render 
a declaration of this kind admissible, it must be made not only under an 
apprehension of approaching death, but with an exclusion of all hope of 
recovery. In the present case, no medical man told the deceased that his 
recovery was hopeless. 

Cresswell, J. — The man himself says, that he shall not get over it, and 
When the surgeon says that he hopes to see him about again, the man 
shakes his head. 

Prendergast. — The expressions used by the deceased were such as fell 
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from many sick men who recover rery soon. In the case of Rex r. Van 
BuicheUf 3 C. & P. 629, it was held, that^ in order to render a declaration 
of this kind admissible in evidence, it must have been made under an im« 
pression of " almost immediate dissolution," and that it was not enough, 
that ihe deceased should have thought that he should ultimately never 
recover. The deceased, in the present instance, was an Irishman, and 
Irishmen often use stronger expressions than the case will warrant. Soon 
*after he was shot, the deceased said, '^ I am dying ; send for a rm^ga 
doctor ;" by which he meant, that he did not think he was dying, ^ 
but only that he was much hurt ; and die wish for a medical man to be sent 
for showed that he ho|>ed to recover, and hoped that he should not die. 

Aldebson, B. — ^I think that you are puttmg it too strongly. A man 
might think he was dying, and yet might say, ^^ Send for a doctor to try 
to diminish my pain." 

PrmdergasL — In the case of Rex v. Sjpilsburify 7 C. & P. 187, it was 
laid down by Mr. Justice Coleridge, that, in cases of this kind, the judge 
would consider whether the conduct of the deceased was that of a dying 
person, such as, whether he gave directions as to his funeral, his will, and 
the like, and not merely the expressions he used as to whether he thought 
be should, or should not, recover. In the present case, if the deceased 
bad thought he was really dying, there would have been some evidence of 
acts done, showing that ne feared impending death. The deceased makes 
no allusion to his funeral, takes no steps towards disposing of his property, 
takes no farewell of his friends, and though he tells a child he shall never 
see him again, this is not at all equivalent to a man taking leave of his 
friends, when he feels that he is ^oing to leave them for ever ; and he, 
being a Roman Catholic, also declines to see a priest, and puts aside the 
profi^sal to make a statement to a magistrate, by the answer, *^ Not yet." 
Would a Roman Catholic, who thou^t that death was impending, refuse 
the assistance of a priest ? Roman Catholics attach mat importance to 
confession and absolution, and if the deceased had re^ly thought that he 
had been dying, he would also have wished for the sacrament of extreme 
unction. With regard to the feelings of Roman Catholics *on this r*gm 
subject, I will cite a passage from the writings of the Right Rev. ^ 
Dr. Challoner, (a) who, in treating of the sacrament of extreme unction, 
says : — " First| it femits sins, at least such as are venial, for mortal or 
deadly sins must be remitted before receiving extreme unction by the 
sacrament of penance and confession ; secondly, it heals the soul of her 
infirmity and weakness, and a certain propensity to sin contracted by 
former sins, which are apt to remain in the soul as the unhappy relics of 
sin, and it helps to remove something of the debt of punishment due to 
past sins ; thirdly, it imparts strength to the soul to bear more easily the 
illness of the body, and arms her against the attempts of her spiritual 
enemies ; fourthly, if it be expedient for the good of the soul, it often 
restores the health of the body." However, the deceased was evidendy 
clinging to the hope of life, and was unwilling to do any act which showed 
he was about to die ; and, acting as he did, he could not have thought 
himself tn arHculo mortis. 

Alderson, B. — ^I do not apprehend that it is necessary that the person 
should think himself tn artiado mortis^ if by that is meant that he should 
think that he was in the act of dying, which is what I understand by the 
phrase tn mficulo mortis. 

(a) The Catholic Christian Instructed, p. 151 • 
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PrendergasL — If a person had an injury of die lungs firom which he 
tbou^t be should not recover, yet, if he did not apprehend almost imme- 
diate dissolution, but thought he might live three or six months, his de- 
clarations would not be receivable in evidence. 

Alderson, B. — In the case of Rex v. Mosley^ I M. C. C. 97, the de- 
ceased said that he thought he should not live many days. 
*6981 PrendergasL—lxk the present case, the deceased did not *say tha^ 
^ he expected to die in a few days, but that he should never eet ovet 
it, and in Mosley^s case^ the deceased never wished for any medical assist- 
ance ; and the cases I have cited are later than the decision in that case. 
In the case of Regina v. Megson^ 9 C. & P. 418, the deceased said that 
she had been in hopes she should have got better, but, as she was getting 
worse, she thought it her duty to mention what had taken place ; and there 
her declarations were rejected. 

RoLF£, fi. — In that case there had been a rape on the person of the 
deceased, and it was extremely doubtful whether she thought that she was 
dying, or even that she was very seriously injured. 

Prendergast. — As the deceased, in the present case, did none of those 
acts which a dying man would do, postponed making a deposition before 
a magistrate, by his answer ^^ Not yet," and refused the offices of his 
religion when they were proposed to him, I trust that your lordships will 
see that the deceased could not reconcile himself to death, and still clung 
to a hope of remaining in this world, and that his declaration therefore 
ought not to have been received in evidence. 

Lord Denman, C. J. — Mr. Gurdan^ we ou^t not to hear you. AAer 
the very learned and ingenious argument that has been addressed to us. 
we think that there is no ground for saying that this evidence was not 
receivable. There was danger, and the deceased was told so. And there 
is abundant evidence that he had no hope of recovery. 

Gurdouj for the prosecution, was not heard. 

The judges unanimously held the conviction right 
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BEFOBE LORD DENMAN, C. J., AND BABON ALDERSON. 



MAIDSTONE ASSIZES. 

BEFORE BARON ALDERSON. 



REGINA V. EDWARD SPICER. 

On the trial of an indictment for stealing ** one sheep" some of the witnesses stated the 
animal to be a sheep, others a lamb. It was between nine and twelve months oldj 
and the jury who convicted the prisoner found, that, in common parlance, according 
to the usual mode of describing such animals, it would be called a lamb. The fifteen 
judges held the conviction right, the word '* sheep*' being general. 

Sheep-stealing. — The indictment was in the usual form, and charged 
the prisoner with stealing <' one sheep," the property of Frankly Belsey* 
on the 6th of January, 1§45. 
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It appeared from the evidence to be doubtful 'whether the animal taken 
was a sheep or a lamb. It was between nine and twelve months old, and 
some of the witnesses stated it to be a sheep, and others a lamb. It was 
clearly proved that the prisoner stole it. 

Bailantine^ for the prisoner, addressed the jury on the question whethei 
it was a sheep or a lamb. 

The jury found the prisoner guil^', and stated, in answer to questions 
put to them by Alderson, B., that, in common parlance, according to the 
usual mode of describing such animals in the country, it would be called a 
lamb. 

Alderson, B., reserved the case for the opinion of the fifteen judges. 

•jHbrn, for the prosecution. r*700 

Ballantiiie, for the prisoner. L 

In the ensumg term, the case was considered by the judges, who held 
the conviction right ; the word " sheep" being general. 



LEWES ASSIZES. 

{Craum Side.) 

BEFORE LORD DENMAN, C. J. 



REGINA V. JAMES SMITH. 

A forged paper was in the following form : — '* To M. Sc Co. Pay to my order, two 
months after date, to Mr. J. 8., the sum of £80, and dedact the same oat of my ac- 
count." It was not signed, but across it was written, "Accepted, Luke Lade ;" and 
at the back the name and address of J. 8. M. A Co. were bankers, and Luke Lade 
kept cash with them : — Heldj that this paper was a warrant for the payment of money, 
as, if genuine, it woald have been a warrant from Luke Lade to the bankers to pay 
the money to J. 8. 

Forgery. — The prisoner was indicted for uttering a forged warrant for 
the payment of money, with intent to defraud " George Molineux and 
others," who w^ere bankers; 

llie case was completely proved, if the writing uttered was properly 
described as a warrant for the payment of money. 

It was in the following terms : 

« To Molineux & Co. 

4) 

** Pay to my order, two months 'g "^ after date, to Mr. John Smith, 
the sum of eighty pounds, and de U-^ duct the same out of my account. 
"jeSOOO." g,3 

< 

•The paper did not bear any signature, but on the back of it (••^qi 
was written, "John Smith, I /ui 

" Farmer, 

" Hailsham, 

" Sussex." 
It was proved that John Smith was a farmer at Hailsham, but that he 
was not a customer of the bankers, Messrs. Molineux & Co., but that 
Luke Lade was a customer of that firm, and kept money with them. 

2L 
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Clarksanj for the prisoner, submitted, that the paper was not a warrant 
for the payment of money, and cited the cases of Regma y. Barileii^ 2 M. 
& Rob. 362 ; Regim v. 7%om, C. & Mar. 206 ; Repnay. Crooh^y 8 C. P. 
582 ; and Regina v. Hussey^ Law Times of March, 1844. 

Lord Denican, C. J., reserved the point for the opinion of the fifteen 
judges. Verdict — Gniilty. 

J. J. Johnson^ for the prosecution. 

Clarkson^ for the prisoner. 

In the ensum^ term the case was considered by the fifteen judges, who 
neld the conviction right, their lordships being of opinion that the paper 
was a warrant from Luke Lade to the bankers to pay to John Smith, and, 
if genuine, would have been a warrant to the bankers to pay the money.(a) 

(a) 8ce the case of lUg^ v. Vwian, post, p. 719. 



702] •KINGSTON ASSIZES. 

BEFORE BARON ALDERSON. 



GIRDLESTONE v. M^GOWRAN and PROCTER. 

In replevin the defendants made cognisance, first, as bailiffs of A. and B., secondly, as 
bailiffs of A.: — Htld^ that B. was not a competent witness for the defendant to sus- 
tain the second cognisance, though the defendants gave no evidence to sastain the 
first cognisance, and offered to abandon it. 

Replevin for taking the plaintiff's goods and chattels. There were 
two cognisances. The first was in the ordinary form, for a distress for 
rent, issuing out of the locus in quo, as bailifls to James and Francis 
M'Gowran. The second cognisance stated, that the corporation of London 
demised the locus in quo, with other lands, at a yearly rent, to W. Had- 
nutt, for sixty-one years, who assigned his term to T. M^Gowran deceased, 
who, by his will, bequeathed the locus in quo, subject to the entire rent, 
to the plaintiff, and bequeathed the rest of the demised premises to certain 
other persons, and that the testator directed, that, in case the rent should 
be left in arrear, and the legatees of the residue of the demised premises, 
or their asagns, should pay the rents to the corporation, they diould have 
the same remedy by distress upon the locus in quo as a landlord for rent 

This cognisance then proceeded to trace the title to the residue of the 
demised premises to James M'Gowran, and stated, that rent had become 
due to the coiporation, which James M'Gowran bad been obliged to pay, 
and justified the distress, under the power in the will, upon me locus m 
quo, for the amount so paid to the corporation by James M'Growran. 

Francis M'Growran's name was not mentioned in the second cog- 
nisance. 

Pleas in bar, traversing the allegations in the cognisances, and putting in 
^Ao-i issue, amongst other facts, me ^payment of rent by Fi;ancis M^Gowi^n 
•■to the corporation of London, upon which issues were joined. 
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No evidence was offered to sustain the first cognisance, and the case 
turned entirely upon the second ; and upon a difficulty arising as to the 
proof of payment of the rent by James M'Growran to the corporation of 
London, a &ct not in issue upon the pleadings to the first cognisance, 

Petersdorf^ for the defendant, proposed to call Francis M'Gowran to 
prove the payment. 

E. James and Lush^ for the plaintiff, objected to the reception of his 
evidence, on the ground of incompetency from interest. Persons under 
whom cognisance is made in replevin are not admissible witnesses for the 
defendant. They are directly interested in the result of the cause. Lord 
Denmam's Act, 6 & 7 Vict. c. 85, makes no difierence in this respect, for 
it expressly excepts ^^ the landlord or other person in whose right any 
defendants in replevin may make cognisance." 

Petersdorff'imd WiUeSj for the defendants. — The witness is tendered in 
support of the second cognisance, in which he is not mentioned, and in 
the result of which he h^ no interest. The defendant will consent to 
abandon the first cognisance, and let the plaintiff succeed upon it. This 
wiU remove any objection on the score of interest. Lord Denman's Act 
does not create a new incompetency in a party so situate, and the reasons 
for exclusion will be removed by abandoning the only cognisance in 
which the witness can possiblv have any interest. 

Axj>ER80N, B., (after conferring with Lord Denman, C. J.) — I have 
consulted the best authority on the construction of this act, and he is of 
opinion that I ought to reject this witness. The defendant has put upon 
the record a cognisance, m which he justifies as bailiff under the proposed 
witness, and the case is, therefore, within *the exception referred rm^jQA 
to. It is too late now to abandon the first co^isance. That ^ 
diould have been done before the trial. I must reject this evidence. 

The cause proceeded, and ultimately the defendants had a verdict. 

E. James and Lush^ for the plaintiflf. 

Pelerfdorfi^ vnd WUleSj for the defendants. 



In the ensuing term, E. JameSf in the Court of Queen's Bench, 
obtained a rule to show cause why judgment should not be entered for the 
plaintiff non obstante veredicto, or a new trial had, on grounds not at aU 
affecting the point above reported* 
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MIDLAND WINTER CIRCUIT, 1844. 



DERBY ASSIZES. 

BEFORE MK. JUSTICE PATTE80N. 



REGINA V. TIVEY. 

On an indictment on the stat 1 Yict. c. 90, s. 2, for malicioasly wounding cattle, it is 
not necessary to prove that the prisoner was actuated by malice against the owner 
of the cattle. 

Wounding cattle. The prisoner was indicted for having " unlawfully, 
maliciously, and feloniously" wounded a mare, the property of Richard 
Beaumont Child. 
•7051 *The fact of the wounding of the mare, by the prisoner thnist- 

-* ing his hand and a knife into the vagina of the mare, and cutting 
her as she stood quietly in the stable, was clearly proved ; but no evi- 
dence was given as to the motive of the prisoner. No malice was diown 
towards any one, and it did not appear that the prisoner knew to whom 
the mare belonged, or had any knowledge of the prosecutor, Richard 
Beaumont Child. 

W, H. Mamsy for the prisoner. — I submit, that, since the stat. 1 Vict, 
c. 90, this charge cannot be sustained unless there be evidence of malice 
against Richard Beaumont Child, the owner of the mare. Under the 
Black Act, 9 Geo. 1, c. 22, s. 1, malice against the owner was held to be 
essential. That statute was repealed by the stat. 7 & 8 Geo. 4, c. 27 ; 
and by the statute 7 & 8 Geo. 4, c. 30, s. 16, it was enacted, "that, if 
arfy person shall unlawfully and maliciously kill, maim, or wound any cat- 
tle, every such offender shall be guilty of felony," and be liable to be trans- 
ported for life, or any term not less than seven years, or imprisoned for 
any term not exceeding four years. And by section 25 of that statute, it 
is enacted, " that every punishment and forfeiture by this act imposed on 
any person maliciously committing any offence, wheUier the same be pun- 
ishable upon indictment or upon summary conviction, shall equally apply 
and be enforced, whether the offence shall be committed from malice con-- 
ceived against the owner of the property in respect of which it shall be 
committed, or otherwise." The stat. 1 Vict. c. 90, s. 2, recites, amongst 
other acts and clauses, the 16th section of the stat. 7 & 8 Geo. 4, c. 30; 
and by the latter part of that section, it is enacted, and so much of the 
stat. 7 & 8 Geo. 4, c. 30, " as relates to the punishment of persons con- 
victed of any of the oflfences hereinbefore specified, as in those acts con- 
tained respectively, shall, from and after the commencement of this act, 
be, and the same are, hereby repealed ; and every person convicted, afler 
•70fil ^^ *commencement of this act, of any of such offences respectively, 

^ shall be liable to be transported beyond the seas for any term not 
exceeding fifteen years, or to be imprisoned for any term not exceeding 
three years." No punishment, therefore, can now apply or be enforcea 
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under the stat. 7 & 8 Geo. 4, c. 30, s. 16. I submit, that, consequently, 
the 25th section of that statute has now no operation. 

WUmare^ for the prosecution. — I submit, that the true meaning of the 
525th section is, that malicious offences shall be deemed complete without 
proof of malice against the owner of the property, or, if that section be 
inoperative, that general malice is sufficient. 

Patteson, J., reserved the point for the consideration of the fifteen 
judges. Verdict — Guilty. 

WUmorey for the prosecution. 

W, H. AdamSy for the prisoner. 



In the ensuing term the case was considered by the fifteen judges, who 
held the conviction was right. 
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CHESTER ASSIZES. 

BEFOBE BABON GUBNEY. 



REGINA o. RADFORD. 

tf A. exhibit a forged receipt to B., a person with whom he is claiming credit for it, this 
is an uttering within the stau 1 Will. 4, c. 66, s. 10, alchoagh A. refuse to part with 
the possession of the paper out of his hand. 

Forgery. — The prisoner was indicted for uttering a forged receipt for 
5/. 14«. 6d., with intent to defi^ud Mr. Lee. There were other counts, 
which laid the intent to be to defraud George Turner and John Forster. 

It was proved that the prisoner was a stone-mason, and had purchased 
stone at a quarry, the property of Mr. Lee. It was also proved that the 
prisoner incurred a debt of 5/. 14$. 6(/. on the 6th of July, 1840, and that 
an invoice was sent without any receipt, and that the prisoner, on being 
from time to time called on for payment of the amount, repeatedly pro- 
mised payment, but that, on his bemg again applied to in the month of July, 
1844, he, for the first time, alleged, that he had paid for the stone at the 
time, viz., on the 6th of July, 1840, and that he had a receipt signed by 
Turner. On hearing of this, Mr. Forster, who had succeeded Turner as 
manager at the quarry, went over to the prisoner on the 17th of August, 
when the prisoner produced the receipt, and exhibited it to him to Iook at, 
but would not part with it out of his hand. On the 21st of August, Mr. 
Forster returned to the prisoner, taking Mr. Turner with him, and again 
called on him to ^produce the receipt ; he did produce it, and held rAr^Qo 
it up for Mr. Forster and Mr. Turner to look at, but refused to part ^ 
with it out of his hand. Mr. Forster, however, got it from him, and he 
was apprehended. 

VOL. I. 51 2 1 2 
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Totonsend and Egerton^ for the prisoner, contended that this was not an 
uttering, and cited the case of Rex v. ShuJcard^ R. & R. C. C. 200.(a) 

GuRNEY, B. — I am inclined to think that the exhibiting of this receipt 
to the person with whom the prisoner was claiming credit for it was an 
uttering, even though he did not part with it out of his hand ; but I wil) 
reserve that point for the consideration of the judges. 

Verdict — Guilty. 

«/. Hill and L. Trqffbrd^ for the prosecution. 

Townsend and E. Egerton^ for the prisoner. 



At Serjeants^ Inn Hall. 

Before Lord Denman, C. J. ; Tindal, C. J. ; Pollock, C. B. ; Parke, 
B. ; Patteson, J. ; Coleridge, J. ; Coltman, J. ; Rolfe, B. ; Cress- 
WELL, J. ; Erle, J. ; Platt, B. 

Toumsendj for the prisoner. — I submit, that in this* case there was no 
uttering of this receipt by the prisoner. In the case of Rex v. Skukard, 
the production of flash notes, in order to give the person who saw them a 

*'^0Q1 ^^'^^ '^^^ ^^ *^^^ partv's substance, was held not to be an uttering 
-' of the flash notes, ana I submit, that, in the present case, although 
there might be an intent to utter the forged receipt, and even a beginning 
to utter it, yet the uttering was not complete. 

Pollock, C. B. — Suppose a man were to pass a turnpike gate with a 
forged ticket in his hand, and showed the ticket to the gate-keeper, and rode 
on, and was pursued and taken, would you say that that was not an utter- 
ing of the forged ticket ? 

Townsend. — It might be there, that, from the game-keeper letting the 
person pass, he acted on the production of the ticket as if it had been 
uttered. Tendering and uttering are not equivalent terms, as was held in 
the case of Rex v. Franks^ 2 Leach, 736, which was a case on the' stat. 15 
& 16 Geo. 2, c. 28, which related to base coin. 

Coleridge, J. — How could it be said that this receipt was tendered, as 
the prisoner refused to part with it ? 

Townsend. — The words in the 18th section of the stat. 1 Will. 4, c. 66, 
are " ofier, utter, dispose of, and put ofi"." From Johnson's Dictionary it 
appears that the word '^ ofler" imports that the person may either accept o: 
decline the thing oflered, and, from the illustrations given in Webster's 
Dictionary, a similar option appears to be implied. 

Pollock, C. B. — In all these cases reference must be had to the subject 
\ purse is of no use except it be given. Not so a receipt or a turnpike 
icket. A promissory note must be tendered, to be taken. Not so a 
eceipt, as the person who has it is to keep it. 

Townsend, — The prisoner here is convicted of " uttering." In the dif- 
^7101 ^^^"^ statutes as to forgery, different * expressions are used. In the 
-' stat. 5 & 6 Will. 4, c. 24, s. 3, as to protection from service in the 
navy, the words are " produce, utter, or make use of." In the 4th section 
of the stat. 2 & 3 Will. 4, c. 16, as to excise ^termits, the words are 
<' utter, give, or make use of," and in the 13th section of the same statute, 

(a) In that case it was held, that showing a person a flash note, the uttering uf which 
would be criminal, with an intent to raise in him a false idea of the party's substance, was 
not an uttering within the stat. 13 Geo. 2, c. 79, which prohibited the uttering of notes 
expressing the sum in white letters on a black ground, without being authorized by the 
Bank of Ena:land. 
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the words are " utter or produce." In the stat. 2 & 3 Will. 4, c. 59, s. 
19, as to forged re^sters, the words are " utter, or deliver, or oroduce ;" 
and in the stat. 5 Ehz. c. 14, as to the forging of evidences and writings, 
the words are, " publish, or show forth in evidence." 

The case having been considered by the judges, their Lordships held the 
.onviction right. 



WELCH SPRING CIRCUIT, 1845. 



CAEDIGAN ASSIZES. 

BEFOEE MB. JUSTICE CBESSWELL. 



DAVK V. MOSELEY and LLOYD. 

In trespass against two excise officers for entering the plaintiff's house, there was at the 
close of the plaintiff's case no evidence against one of the defendants t^^Held, that, if 
no further evidence was given for the plaintiff, the plaintiff's counsel must then elect 
to go on as to the other defendant only, and could not wait till the defence was con- 
cluded. 

In order to show in trespass that the defendant, an excise officer, entered the plaintiff's 
house, the defendant's affidavit was put in, by which he stated that he entered the 
house by virtue of a magistrate's warrant, to search for malt that had not paid duty: 
— Held, thai th' putting in of this affidavit by the plaintiff did not make out a defence 
for the defendant, as the affidavit did not state that the warrant was granted upon 
oath mad^ by an officer of excise, as required by the stat. 7 & 8 Geo. 4, c. 53, s. 34. 

Tre&pass. — The first count of the declaration was for breaking and 
entering the plaintiff's house on the 16th of *November, 1844, and r»7ii 
assaulting hirn ; second count, for breaking into a brewhouse of the ^ 
plaintiff. Plea, not guilty " by statute."(a) 

It was proved that notice of action had been served on both the defend- 
ants, who were excise officers, and that, on the night of the 16th of No- 
vember, 1844, at about half-past eleven o'clock, the defendant Moseley 
came to the plaintiff's house, which was the Plough Inn at Cardigan, and, 
having got mto it by forcing the back-door, he searched the house, as he 
then stated, " for malt," and also assaulted the plaintiff. 

At the close of the case for the plaintiff there was no evidence to affect 
the defendant Lloyd. 

(o) A summons for a particular of the statutes to be relied on by the defendants 
having been taken out, a particular was delivered on the part of the defendants, which 
referred to the statutes 9 Geo. 4, c. 25 ; 1 & 2 Geo. 4, c. 2 ; 6 Geo. 4, c. 81 ; 7 & 8 Geo. 
4, c. 63; 1 Will. 4, c. 61 ; 4 & 5 Will. 4, c. 61. In the case of Coy v. Lord Fore$ter, 
8 M & W. 312, which was an action of trespass for hunting over the plaintiff*s land, 
the defendant pleaded not guilty ** by statute ;" and on an application, founded on an 
affidavit of the plaintiff, thai he could not discover the statute under which the defend- 
ant intended to justify, the Court of Exchequer ordered that the defendant shoold point 
out the statute, or that the words ''by statute" should be struck out of the margin of the 
plea. 
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Chilton^ for the defendants, submitted, that the plaintifTs counsel must 
now elect to go on vrith the case against the defendant Moseley only, aiid 
abandon it as to the defendant Lloyd. He cited the case of Wynne r. 
Mdersm, 3 C. & P. 596.(o) 

^-. ^T E* ^' Williams^ for the plaintifT.-^In the case of Wright * v. Pau- 
'^^-1 tin and Another, R. & M., N. P. C, 128, Lord Chief Justice Best 
held that a co-defendant, against whom the plaintiff has given no evi- 
dence, has no right to an acquittal to be a witness until all the other evi- 
dence for the defendants is finished ; but in the ca^e of Carpenter v. Jones^ 
M. & M. 198, (n.), Lord Tenterden, C. J., on a similar application, after 
stating that judges had certainly been much in the habit of refusing to 
direct an acquittal till all the other witnesses have been examined, and that 
it was very often right to do so, said^ that he was, nevertheless, of opinion 
that the time of taking such an acquittal is in the discretion of the iud&;e, 
and that it may be taken whenever it is most convenient ; and, accordinmy, 
under the particular circumstances of that case he allowed one defendant 
to be acquitted immediately on the dose of the opening speech of the 
other defendants. I submit, therefore, that I ought not to be put to elect 
till the case goes to the jury, after the defence is closed. 

Cresswell, J. — If you give no evidence to affect the defendant Lloyd, 
you must now elect to go on as to the other defendant only. 

On the part of the plaintiff, in order to fix the defendant Lloyd, an office 
copy of an affidavit made by the defendant Lloyd was put in. There had 
been an application to the Court of Exchequer to postpone the present trial 
till after the trial of an information filed by the attorney-general against the 
present plaintiff for obstructing the present defendants in the execution of 
their duv. In support of that application the defendant Lloyd had made 
this affidavit, the office copy of it being admitted under a Baron's order. 
The affidavit was as follows : — 

*' Touching an action brought in the office of Pleas of her majesty's Court of Exche- 
quer, by John Davies, plaintiff, against John Moseley and John Lloyd, defendants. John 
Lloyd, of Cardigan, in the county of * Cardigan, officer of excise, one of the 
*713] above-named defendants, maketh oath and saith, that, on the 16ih day of No- 
vember now last past, the said John Davies, the above-named plaintiff, was and 
still is a person carrying on a certain trade and business under and subject to the laws 
of excise, to wit, a brewer of beer for sale, at Cardigan, in the borough of Cardigan, 
and that he this deponent, and John Moseley, the other of the above-named deponents, 
then were, and still are, officers of excise respectively ; and this deponent further saith, 
that he this deponent, having good cause and reason to suspect^ as he this deponent 
was then and there informed, and verily believed, that the said John Davies was in the 
habit of receiving malt which had not paid the duty of excise in that behalf imposed 
by the statute in such case made and provided, and of mashing the same early on the 
Monday morning, did, on the said 16th day of November, obtain a search warrant, under 
the hand of David Jenkins, Esq., one of her majesty's justices of the peace in and for 
the borough of Cardigan, bearing date the said 16th day of November, whereby the 
said justice authorized and empowered him this deponent, by day or by night, (but if 
between the hours of eleven o'clock of the night and five in the morning, then in the 
presence of a constable or other lawful officer of the peace,) to enter into every place 
in and about the house and premises of John Davies, the above-named plaintiff, at Car- 
digan, in the borough of Cardigan, and to seize and carry away all malt, and all other 

(a) See also the case of Ckiid v. Chamberlain, 6 C. dt P. 218, in which case Baron 
Parke said, *'It has been settled by the unanimous opinion of the judges, that, if 
there be no evidence against any one defendant on the conclusion of the case on the 
part of the plaintiff, such defendant is to be acquitted; so that all defendants, not 
fixed by the plaintiff's evidence, are to be acquitted before any part of the defence is 
gone into. This was ihe unanimous opinion of all the judges; before that, there was 
a discrepancy in the practice." 
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goods and commodities forfeited under and by virtue of a certain act of Parliament re- 
lating to the revenue of excise, that be this deponent should there find deposited and 
concealed; and this deponent further saith, that, on the said 16th day of November, be- 
tween the hours of ten and eleven of the clock in the evening, he this deponent and the 
said John Moseiey, as such officers of excise as aforesaid, and by virtue of the said 
warrant, went to the said house of the said plaintiff at Cardigan aforesaid, when he 
this deponent found the front door of the said house locked, and thereupon knocked at 
the same, and informed the said plaintiff, who was then within the said house, that he 
this deponent was come to search for smuggled malt; and he this deponent and the said 
John Moseiey demanded admission into the said house ; and this deponent further says, 
that the front door of the said house not having been opened to admit him, this deponent, 
and the said Johq Moseiey into the said house, he the said John Moseiey proceeded to 
the back part of the said house ; and this deponent further says, that very shortly after- 
wards he this deponent heard the said John Moseiey within the said house of the said 
Slain tiff calling for help ; and this deponent further says, that the door of the said house 
aving been soon aHerwards opened by some person within the same, he this deponent 
U^en entei^ the said house, and found the said John Moseiey therein contending with 
the said plaintiff as to his the said John Moseley's right to enter the said house; and 
this deponent further says, that the said plaintiff did, with much violence, oppose, mo- 
lest, and obstruct, and hinder him this deponent and the said John Moseiey in the due 
execution of a certain act of Parliament relating to the revenue of excise, passed in 
the 7th and 8th years of the reign of his *late majesty King George the Fourth, 
entitled * An Act to consolidate and amend the Laws relating to the Collection r*714 
and Management of the Revenue of Excise throughout Great Britain and Ire- 
land,' and in the execution of the power and authority by the said act, and by the said 
warrant, given and granted to this deponent and the said John Moseiey, as such officers 
of excise ; and this deponent further says, that proceedings have been commenced, and 
are now depending, in her majesty's Court of Exchequer, at Westminster, at the suit 
of her majesty's attorney-general, against the said plaintiff, for recovery of the penally 
incurred by him under the said act of Parliament for such opposition, molestation, ob- 
struction, and hindering of him this deponent and the said John Moseiey, as such offi- 
cers of excise as aforesaid; and this deponent further says, that he verily believes that 
the above-mentioned action (in which a copy of the declaration delivered is hereunto 
annexed) hath been brought and commenced by the said plaintiff against him this de- 
ponent and the said John Moseiey, for and on account of the said entry of him this de- 
ponent and the said John Moseiey, as officers of excise, and under the said search war- 
rant, into the said house of the said plaintiff as aforesaid, and for no other cause 
whatsoever. 
"Sworn, Ac." 

Chilton addressed the jury for the defendants, and contended, that the 
putting in of this affidavit made out a good defence for the defendants. 

Cresswell, J., (in summing up.) — There is no doubt that the defend- 
ants went to the plaintiff's house to search for smuggled malt. Their 
entry into the house was not justified under the 22d section of the stat. 
7 & 8 Geo. 4, c. 53, as that enactment relates to entering houses in order 
to take the duties ; and the I6th section of the subsequent statute, 1 Will. 
4, c. 51, merely changes the hours. The defendants clearly intended to 
act under the 34th section of the statute 7 & 8 Geo. 4, c. 53 ; (a) but as it 

(a) By which it is enacted, ■* That, if any officer of excise shall have cause to suspect 
that any goods or commodities forfeited under or by virtue of this act, or any other act 
or acts of parliament relating to the revenue of excise, are deposited or concealed in 
any place, then and in every such case, if such place shall be within the limits of the 
ehief office of excise in London, upon oath being made by such officer before the com- 
missioners of excise, or ^ny two or more of them, or if such commissioners shall not 
be publicly sitting for the despatch of business, or such place or places shall be in any 
other part of the United Kingdom out of the limits of the said chief office, then, i^m 
meh oath being made before one or more justice or justices of the peace for the county, 
thire, division, city, town, or place where such officer shall suspect such goods or cooi^ 
modities to be deposited or coqcealed, setting forth the ground of such suspicion, it shall 
be lawful to and for the said commissioners, or any two or more of them, or the justice 
or justices of the peace respectively, (as the case may be,) before whom such oath shall 
hs made, if he or they shall judge it reasonable, by special warrant or warrants under 
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^^p.^ in ^no way appears that the warrant on which they acted was 
-I founded on an information on oath, I am of opinion that the defend- 
ants have no defence, and that you ought to give the plaintiff reasonable 
damages for what was done at his house by the defendants. 

Verdict for the plaintiff— Damages 40s. 
E. V. WUliams and E. C. Lloyd Hall, for the plaintiff. 
ChilUm and T. AlleUy for the defendants. 

his or their hands respectively, to aathorize and empower such officer, by day or by 
nigfht, (but if between the hours of eleven of the clock at night and five in the morning, 
then in the presence of a constable or other lawful officer of the peace,) to enter into 
every such place where any such goods or commodities shall be suspected to be depo- 
sited or concealed, and to seize and carry away the same ; and it shall be lawful for 
any officer to whom any such warrant shall be given or granted, and he is hereby 
authorized, in case of resistance, to break open any door, and to force and remove any 
other impediment or obstruction to such entry, search, or seizure, and removal as 
aforesaid." 



^716] 'PRESTEIGN ASSIZES. 

BEFORE MR. JUSTICE CRESSWELL. 



HOBBY V. RUELL, sued Executor of JOHN SMITH. 

A. had ordered a pair of boots of B., and had paid B. for them. The booto had never 
been delivered to A., and, being in the hands of the journeyman who made them, A. 
was obliged to pay the journeyman the price of making them before he could get 
possession of them. A. being sued as executor </e wn tort of B. :-^Held, that he was 
liable for the value of the boots as executor d* ton tort, but that he was entitled to be 
allowed the sum he paid the journeyman. 

A., after the death of B., obtained possession of the cattle of B. from C, with whom they 
were agisted, A. paying C. for the agisting ; A. being sued as executor de ton tort of 
B. : — Held, that he was not entitled for the sum he paid to C. for the agisting of the 
cattle. 

Covenant against the defendant, as executor of John Smith. The 
declaration stated, that John Smith, in his lifetime, to wit, on the 11th of 
August, 1843, by an indenture between him of the one part, and the 
plaintiff of the other part, covenanted to pay the plaintifi* the sum of £50 
on the 11th of August, 1844. Breach, that John Smith did not pay in his 
lifetime, nor the defendant since his death. Plea, that the defendant had 
fully administered all the goods and chattels which were of John Smith at 
the time of bis death, and which had come to the hands of the defendant, 
as his executor, to be administered, except goods and chattels of insufficient 
Talue to satisfy the damages sustained by the plaintiiT, by reason of the 
cause of action in the declaration mentioned, to wit, except goods and 
chattels of the value of JC15, and that the defendant had not, at any time, 
goods and chattels which were of John Smith, to be administered, except 
me said goods and chattels aforesaid, (concluding with a verification.) 
Replication, that the defendant, at the time of the commencement of this 
suit, had soods and chattels which were of John Smith, at the time of his 
death, in his hands, as executor, of great value, to wit, of the value of the 
*71 71 ^^™^S^ sustained by the plaintiff, by reason of the premises, and * who, 
^ with ue defendant as executor, could have satisfied those damages^ 
(concluding: to the country.) 
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It was opened by Chilton^ for the plaintiff, that the defendant wis sued 
as an executor de son tort, and that, after the death of John Smith, the 
defendant took possession of a cow, and calf, a barren cow, a poney-mare, 
and colt, and a hackney mare, which had been the property of John Smith, 
and also of a new pair of boots, which John Smith, who was a boot and 
shoemaker, had made for the plaintiff, but which had not been delivered at 
the time of John Smith's death. The question raised by the pleadings 
was, whether the property of John Smith, which had come to the defend- 
ant's possession, was of the value of J£15, or of more. 

It appeared, with respect to the pair of boots, that the defendant had 
ordered a pair of boots of the deceased John Smith, and had paid him for 
them in his lifetime, but that the boots had not been delivered to the 
defendant before John Smith's death, and that, in order to obtain posses- 
sion of the boots, the defendant had been obliged to pay Henr}' Price (a 
person whom John Smith had employed to make them) the amount due to 
him for the making, as he would not give them up without being paid. 

Cresswell, J. — ^The defendant is to be charged, in this action, with the 
value of the boots, deducting what he paid to Henry Price for the making 
of them. The defendant had no ri^t to take these boots, though he had 
paid the price of a pair of boots, because the deceased's contract with him 
woiild have been satisfied by the delivery of a pair of boots ; and, though 
intended for him, the deceased had done no act in any way to appropriate 
this particular pair of boots to the defendant. Still I think that the de- 
fendant is entitled to be allowed for what he paid to Henry Price, as Henry 
Price had a lien upon these boots to that amount. 

•With respect to the cattle, it appeared, that, at the time of the r»«io 
death of John Smith, the cow and calf were agisted with Mr. ^ 
Edward Jones, of Byton, and that the defendant paid Mr. Edward Jones 
for their agistment in order to obtain possession of them, (a) 

Cresswell, J. — The defendant is not entitled to any allowance in respect 
to what he paid to Mr. Edward Smith, as Mr. Smith had no lien on the 
cattle for their agistment. 

Evidence, which was very contradictory, was given on both sides, as to 
the value of the cattle. 

Cresswell, J., left the case to the jury, on the question, whether the 
»alue of the property was above J£15 or not. 

CfdUon and Severn^ for the plaintiff. 

£. V. WiUiams and Davison^ for the defendant 



In the ensuing term Chilton applied to the Court of Exchequer for a new 
^rial, but the court refused a rule. 

(a) In the case of Jackion v. Cummini, M. & W. 842, it was held, that no lien exist! 
ii common law for the agistment of milch cows. 



719 Reg. v. Vivian. W. S. C. 1844. 

•719] 'WESTERN SUMMER CIRCUIT, 1844. 

CORNWALL ASSIZES, 

BEFORE MM. JUSTICE PATTESON* 



REGINA V. HENRY VIVIAN, the Younger. 

A. uttered a forged paper in the foUowiDg form ;— " Mr. M. will be pleased to send by 
the bearer 102. on Mr. H.'s account, as Mr. H. is very bad in bed, and cannot come 
himself." The paper purported to be signed ** M. R, foreman, 8l A. Fonodrj." Mr. 
M. was clerk to Messrs. C, bankers, with whom Mr. H. kept an account, and R. was 
foreman to Mr. H., but had no authority to draw on Mr. H/s banker ^«-J%^ that this 
was a warrant for the payment of money. HM, also, that any instrument for paj* 
ment, under which, if genuine, the payer may recover the amount against the party 
signing it, may be properly considered a warrant for the payment of money ; and that 
it is equally this, whatever be the state of the account between the parties, and 
whether the parties signing it has at the time funds in the hands of the party to whom 
it is addressed or not. HeUt also, that, as by this instrument, if genuine, R. says in 
effect that he has the authority of Mr. H., who had an account with the bankers, it is 
as much a warrant as if he himself had had such an account, and would equally Jhave 
bound him. 

Forgery. — The prisoner was indicted for uttering, on the 25th of May, 
1844, a forged warrant and order for the payment of money, with intent 
to defraud Edward Coode and others. The forged instrument was in the 
following form :— 

^< Mr. Martin will be pleased to send by the bearer JCIO on Mr. Hodge's 
account, as Mr. Hodge is very bad in bed, and cannot come himself. 

Martin Ralph, Foreman, 
" St. Austell Foundry.'* 

It was proved that Mr. Martin was clerk to Messrs. Coode & Co., who 
were bankers, with whom Mr. John Hodge kept an account, and that Mr. 
Hodge was ill in bed on the 25th of May, 1844, which was a Saturdinr, 
his usual pay-day. It was proved, that it was the duty of Ralph, Mr. 
mrjoni ^Hodge's foreman, to pay Mr. Hodge's labourers, and that he had 

^ -I no general authority to draw for money ; but that he had once, in 
the January preceding, drawn a check, whicn Mr. Hodge had adopted, 
but he had not given him any authority to draw this check, which was not 
in Ralph's handwriting, neither had he (Ralph) authorized any one to draw 
it, nor had Mr. Hodge. It did not positively appear how Mr. Hodge's 
account stood at Messrs. Coode's on the 25th of May, 1844 ; but Mr. 
Martin paid the amount of the forged check without hesitation, and stated, 
that his impression was, that the account was in Mr. Hodge's fevour. 

Merivale^ for the prisoner, objected, that this instrument was not a war- 
rant or order for the payment of money, and cited the cases of Rex v. 
Baker, 1 M. C. C. 231 ; Rex v. Ravenscrofty R. & R. C. C. 161 ; Regina 
v. Thorny C. & Mar. 206 ; Regina v. Roberts^ C. & Mar. 652, and Rikc v. 
C/incA, 2 Ea. P. C. 938.(a) 

Patteson, J., reserved the point for the consideration of the fifteen 
judges. Verdict — Guil^. 

W. C. Rotoey for the prosecution. 

Merivaky for the prisoner. 

(a) See also the case of RegUut v. Smiiht ante, p. 700. 
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At the ensuing Corn^rall Assizes, Coleridge, J., deliyered judgment as 
follows:— 

^^ The judges have considered this case, and are of opinion, that the 
objection taken at the tria] cannot be ^sustained. Any instrument r^^oi 
for payment under which, if genuine, the payer may recover the ^ 
amount against the party signing it, may properly be considered a warrant 
for the payment of money, and it is equally this, whatever be the state of 
the account between the parties, and whether the party signing it has, at 
the time, funds in the hands of the party to whom it is addressed or not. 
This case may be said to be removed one itep further than the ordinary 
one, where the name of the actual accountant is forged, because Ralph 
had himself no account with Messrs. Coode & Co. ; but by this instru- 
ment, if genuine, Ralph says, in effect, that he had authority from Mr. 
Hodge, who had an account with them ; as against him, therefore, it is as 
much warrant as if he himself had had such account, and would have 
equally bound him. The difference in the fact, therefore, is immaterial in 
principle. It may not be easy to reconcile all the decisions on this point, 
and one of the judges doubted upon the propriety of that which I am now 
pronouncing, upon this ground, and principally on the case of Regina v. 
Thamt, He was, however, quite satisfied with the soundness of the prin- 
ciple on which we now proceed." 

His lordship sentenced the prisoner to be imprisoned and kept to hard 
labour for two years, to date from the assizes at which the trial took place. 



•WESTERN SPRING CIRCUIT, 1845. i"^^ 



SALISBURY ASSIZES, 

BEFORE MR. JUSTICE COLERIDGi;. 



REGINA V. SARAH WILLIS. 

An indictment for the murder of a bastard child, which described the prisoner as a 
single woman, stated, that she, being big with a male child, did bring forth the said 
child alive, and that she " aAerwa^s, to wit, on the day and year aforesaid, with 
force and arms, at, dec., in and upon the said male child, feloniously, dtc., did make 
an assault," &c. :— -/fWi/, that the child was sufficiently described, although the indict- 
ment neither stated the name of the child, nor that its name was to the jurors un« 
known, nor that it had no name. 

Murder. — The indictment stated that Sarah Willis, late of, &e., single 
woman, on the 27th day of August, 1844, at, &c., being big with a male 
child, did then and there bring forth of her body the said male child alive, 
and that she afterwards, to wit, on the day and year aforesaid, with force 
and arms, at, &c., in and upon the said male child, feloniously, &c., did 
make an assault ; and the indictment then proceeded to describe the means 
of killing by strangulation, and the result, in the usual form of an indict- 
ment for murder. 

The jury acquitted the prisoner of the murder, and found her guilty of 
concealment. 

Sladtj for the prisoner, objected, in arrest of judgment, that the indict* 

VOL. I. 52 2 M 
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inent was defective, because it neither stated the name of the child, not 
that its name was to the jurors unknown, nor that it had no name. 
^72^1 Coleridge, J. — I think that the objection ought not to ^prevail. 
•I The objection is founded in this : that it must be presumed that the 
child had a name ; but this child could only acquire a name hj reputation, 
because it was an illegitimate child, and had no name when it came into 
the world. To state mat its name was to the jurors unknown assumes that 
something had been done by which the child had acquired a name ; but as 
there is nothing here to show that the child had acquired any name, that 
allegation is unnecessary. However, if there should be any thing in the 
objection, you shall have the benefit of this hereafter. 

His lordship reserved the case for the opinion of the fifteen judges. 

Merewethefj for the prosecution. 

Sladcj for the prisoner. 



In the ensuing term the case was considered by the fifteen judges, who 
held the conviction right, as an illegitimate child has no name till it has 
acquired one by reputation.(a) 

(a) In the case of Rtgina v. fiit, 8 C. & P. 778, it was held, that an indictment 
against a married woman for the murder of her kgitimaU child, which stated that she 
** in and upon a certain infant child of tender age, to wit, of the age of six weeks, and 
not baptized, feloniously, wilfully," dec., did mi&e an assault, dtc, was bad. See also 
the case of Regitui v. Campbell, ante, p. 83. 



•724] •REGINA v. GOODFELLOW, ANDREWS, and Six Othera. 

In a case of night poaching by three or more armed, if one has a gun, all are armed 

within the stat 9 Geo. 4, c. 69, s. 9. 

Night poaching. — The eight defendants were indicted on the stat. 
9 Geo. 4, c. 69, s. 9, for night poaching on land of Robert Henry, Earl 
of Pembroke and Montgomery, 

The indictment charged that they, '^ being armed with guns and other 
ofTensive weapons, entered certain land," &c. 

The jury found that the first two defendants, Goodfellow and Andrews, 
were armed each with a gun, the other six with bludgeons. 

Hodges and Edwards^ for the defendants, objected that a mere con* 
structive arming was not sufficient under the stat. 9 Geo. 4, c. 69, and 
that the jury ought to be directed to acquit every defendant who was not 
armed with a gun ; and that no reliance could, in this case, be placed on 
the words of the statute, which related to arming otherwise than by guns, 
as the words of the 9th section of the statute were, " being armed with any 
gun, crossbow, fire-arms, bludgeon, or any other ofTensive weapon ;" and the 
indictment ought to have specified the ofTensive weapon in any case, and par^ 
ticularly when the weapon intended to be proved was one of those named 
in the statute. They cited the case of Regina v. DameSy 8 C. & P. 759.{a) 

Coleridge, J., overruled the objection, but reserved the case for the 
opinion of the fifteen judges. Verdict — Guilty as to all the defendants 
•7251 ^Merewether^ for the prosecution. 

-I Hodges and Edwards^ for the defendants. 

(a) In which it was held, by Mr. Justice Patteson, that, under the stat 9 Geo. 4, c. 69^ 
a. 9, a constructive arming was not sufficient. 
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In the ensuing tenn the case was considered by the fifteen judges, who 
held the conviction right, and that, if any one of the defendants had a gui^ 
all were armed within the meaning of the stat. 9 Geo. 4, c. 69, s. 9, over- 
ruling the case of R^na v. DavieSy 8 C. & P. 759. 



TAUNTON ASSIZES. 

BEFORE MJBL. JUSTICE COLERIDOE. 



REGINA V. PERRY. 

A. was indicted in one count for stealing a check, and in another connt for stealing a 
piece of paper. It was prored, that the G. W. R. Co. drew in London a check on 
their London hankers, and sent it to one of their officers at Taunton to pay a poor- 
rate there ; he at Taunton gave it to the prisoner, a clerk of the company, to take to 
the overseer, hut, instead of doing so, he convened it to his own use : — Htldj that, 
even if the check was void under the 13th section of the stat. 65 Geo. 3, c 184, the 
prisoner might he properly convicted on the count for stealing a piece of paper. 

Labceny. — The prisoner, in one count of the indictment, ivas charged, 
as a servant of the Great Western Railway Company, with stealing an 
order for the payment of money, to wit, an order for the payment of 
13/. 95. 7d., the property of the Great Western Railway Company ; in 
another count the thing stolen was described to be ^^ one piece of paper 
of the value of one penny," of the goods and chattels of the Great 
Western Railway Company. In other counts, the property was laid in 
different ways. 

*It appeared that the Great Western Railway Company being rvfog 
indebted for poor-rates to the overseers of the parish of Taunton ^ 
St. James in the sum of 13/. 95. Id., a check for that amount was by the 
proper authority drawn at Paddington upon their London bankers, and 
then transmitted through the hands of various officers of the company to 
the superintendent at the Taunton station ; he received it on Saturday, the 
1st of March, and at the time when the prisoner, the chief clerk there, 
was going into the town to his dinner, placed it in his hands, ordering 
him to pay it to the overseer, and to bring him a stamped receipt on his 
return. On his return, the superintendent asked the prisoner if he had 
paid the overseer ; he answered, " Yes ;" and being asked for the receipt, 
said, that the overseer, not having one by him, had promised to forward 
it to a certain inn in the town for him. In truth, the prisoner had not 
paid it, and on Monday morning got it changed by a tradesman in Taun- 
ton, and applied the proceeds to his own use. 

W. C. Rowe and Edwards, for the prisoner, objected, that the check 
being issued in Taunton, though made within fifteen miles of the banking- 
house in London, was not a valuable security, and could not be used m 
evidence. They cited the stat. 55 Geo. 3, c. 184, s. 13, and the case of 
Ex parte Bignoid, 1 Deac. Rep. 735.(a) 

(a) In which case the chief judge (afterwards Mr. Justice) Erskine says, ** It appears 
10 me, that the issuing a check means the placing it in the hands of the party entitled 
to demand cash for it, as a bill of exchange is not issued until it is in the hands of the 
party entitled to receive the payment of it, for till then it may be altered without requiring 
a fresh stamp.** 
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CoLEEiDGE, J., overruled the objection, and reserved the case for the 
opinion of the fifteen judges. Verdict — Guil^. 

*7271 J^^glokBy Seijt., and Phinn^ for the prosecution, 
-* "^W. C. Rowe and Edwards^ for the prisoner. 



Before Lord Denmam, C. J. ; Tindal, C. J. ; Pollock, C. B. ; Alder- 
son, B. ; Patteson, B. ; Williabis, J. ; Coleridge, J. ; Coltman, J. ; 
RoLFE, B. ; WiGHTMAM, J. ; Ceesswell, J. ; Erle, J. ; and Platt, B. 

W, C, Rowe. — I submit that this check was void, and that the prisoner 
could not be properly convicted of stealing it. 

Lord DENBiAN, C. J. — It is not a piece of paper of the value of one 
penny. 

Aldeason, B. — There is no difierence in the offence of stealing a check 
and stealing a piece of paper, and the count which states this to be a piece 
of paper puts an end to all question. 

W. C. Rowe. — The only two cases at all resembling the present case 
are lie^ V. Clark^ R. & R. C. C. 181, and Rex v. Bipgleyy 5 C. & P. 602. 
In the former of these cases it was held, that a person who stole re-issu- 
able notes after they had been paid might be convicted of larceny, in steal- 
ing the piece of paper bearing the stamps ; and in the latter, mat a piece 
of paper on which the prosecutor had written a memorandum as to some 
money due to him was the subject of larceny. In those cases the paper 
might be of some value to the owner ; but it is here rendered valueless by 
a void security being written on it. Mr. Serjeant Hawkins, in treating of 
those things which are the subject of larceny, says,(a) '^ They ought t9 
*7281 ^^^^ ^^^ worth in themselves, and not to derive *their whole value 
-■ from the relation they bear to some other thing which cannot be 
stolen, as paper or parchment on which are written assurance^ concerning 
lands, or obligations, or covenants, or other securities for a debt, or other 
chose in action." 

WiGHTMAN, J. — Not as Valuable securities ; but are they not pieces of 
paper ? 

Ceesswell, J. — If a blank check had been stolen, would that be a lar- 
ceny ? 

W. C. Rowe.-^ think it would. 

Cresswell, J. — Would it be worse for beinff filled up ? bankers' paid 
notes were held to be the subject of larceny of tne stamps and paper, and 
I do not see how the stamps carry the thbg further, except by maldng the 
paper of greater value. 

TiNDAL, C. J, — There are two charges here— -the one a charge of steal- 
ing a valuable security, the other a charge of stealing; a piece of paper. 
You may get rid of me first by its being a bad check, but how can you 
get rid of the other ? 

W, C, Rowe. — It appeared to me that the eflect of converting the paper 
into a check was to make it valuable, if at all, as a security u>r money, 
and that, the moment the paper had a check written upon it) it became a 
chose in action, which is not the subject of larceny. 

Aldebson, B. — The nature of the paper is not so wholly absorbed in 
tbfi chose in action as you put it. 

(a) 1 Hawk. P. C, bk. 1, ch. 88, g. 88. 



I CARRmbTON & KlRWAN. 728 

W. Cm Bowe.'^t the paper is not wholly absorbed iti the chose m 
action, I should submit that it was of so *innnitesimal value as to r^^oo 
fall within the rule de minimis non curat lex. *• 

Lord Denman, C. J. — Your client got 13/. 9^. Id, for it. 

fV. C. Rowe. — This check never could fulfil any good purpose, for want 
of a stamp. I submit, therefore, that it was valueless, and not the subject 
of larceny.(a) 

Lord Denman, C. J. — We will consider this case, but we do not think 
it necessary to heiair Mr. Phinn. 

Phmnj for the prosecution, was not heard. 

The case was considered by the judges, who held the conviction right, 
as, at all events, there was a stealing of a piece of paper, which was su^ 
ficient to sustain a count for larceny. 

(a) See the case of Rtx y. Mead, 4 G. & P. 63& 



•NORTHERN SUMMER CIRCUIT, 1843- [•^30 



DURHAM ASSIZES. 

BEFOEE MR. JUSTICE WI6HTMAN. 



REGINA V. DUNN. 

A., being indicted for perjury at the spring assizes, 1848, at those assizes entered into 
recognisances to try at the summer assizen, 1844 ; but, it being discovered before that 
time that the indictment was defective, another indictment was prepared and found 
at those assizes, on which the prosecutor wished the defendant to be tried : — Held, 
that the defendant was entitled to have the first indictment disposed of before he 
could be tried on the second ; but the judge quashed the first indictment upon the 
terms of the prosecutor paying the defendant his costs of the traverse and recogni- 
sance, and the defendant proceeding to trial on the second indictment without tra- 
versing. 

A noUt protequi can only be entered by the authority of the Attorney-general. 

An indictment for perjury, alleged to have been committed on a writ of trial, stated the 
trial to have taken place before the high sheriff*. It was proved, that, when the 
defendant gave evidence on the writ of trial, neither the high sherifl^ nor the under 
sherifi^ were present, but that the writ of trial was executed before Mr. 8., the sheriff's 
assessor, who was proved to have been in the constant practice of acting as the she* 
riflr*8 assessor and deputy ; but the writ of trial was directed to the sheriff, and it 
was stated in the postea, that the trial took place before him :— /fW</, that the allega- 
tion in the indictment was supported, and that it sufficiently appeared that Mr. 8. 
had authority to execute the writ of trial. 

Perjuhy. — A true bill was found by the grand jury against the defend- 
ant, at the Durham Spring Assizes, in 1843, upon which a bench-warrant 
was issued, and the prisoner being immediately apprehended, he (at the 
same assizes) traversed to the next summer assizes for that county. Before 
the next summer assizes it was discovered, that there were defects in the 

2m2 
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indictment, and, accordingly, a fresh bill was prepared and found by the 
grand jury against the defendant at the Durham Assizes in July, 184§. 

Archboldy (with whom was IRndmarshy) for the prosecution, proposed 
to try the prisoner upon the second indictment. 

R. Matthews^ for the prisoner, objected, that the defendant appeared in 
*73ll P^'^^^"^^ ^^ ^^^ recognisance, and *traversed to the first indict- 
^ ment, and was, therefore, entitled to have the first indictment tried 
or disposed of before he was tried on the second. 

WiGHTMAN, J., held, that the defendant was entitled to have the first 
indictment disposed of before he could be tried on the second. 

Archhold then proposed to enter a nolle prosequi upon the first indict- 
ment, but 

WiGHTMAN, J., held, that a rwlle prosequi could only be entered by the 
authorilT of the attomev-general. 

Archhold then movecl to quash the former indictment, upon the ground 
of defects apparent on the face of it. 

12. Matthews^ for the defendant, admitted that the first indictment was 
bad, but submitted, that the defendant was entitled to be tried upon it, so 
that he might have the benefit of a plea of autrefois acquit or autrefois 
convicty upon the trial of the second indictment ; and that, at all events, the 
prosecutor could not be permitted to have the first indictment quashed, 
except upon the terms of paying the defendant's costs. 

WiGHTMAN, J., said, that the defendant was not entitled as of right to 
be tried on the defective indictment, and that he could not derive any 
benefit from such a trial, and that the first indictment should be quashed ; 
but that, if the defendant would at once go to trial upon the second indict- 
ment, without traversing to the next assizes, the indictment should only be 
quashed upon the terms of the prosecutor paying to the defendant the costs 
of the traverse and recognisance. (a) 

•7321 *The amount of the costs was at once determined by the clerk 
-■ of the crown for the county palatine, and paid to the defendant, 
upon which the first indictment was quashed, and the defendant was imme- 
diately tried upon the second indictment. 

The indictment upon which the defendant was then tried, alleged, that a 
certain action for a certain debt and demand was depending in the Queen's 
Court of Pleas at Durham, whereby one John Nicholson was plaintiflf, and 
one Francis Snaith, defendant, wherein the sum sought to be recovered did 
not exceed 20/. ; and that before Edward Shepperdson, Esq., then and 
still being sheriff of the county of Durham, a certain issue before then 
joined in the said action came on to be tried, and was, by virtue and in 
pursuance of a writ of our lady the queen, duly tried before the said Ed- 
ward Shepperdson, Esq., then being such sheriff as aforesaid, and by a 
jury of the said county. It then stated, that the defendant was produced 
as a witness, and was sworn before the said Edward Shepperdson, Esq., 
so then and there being such sheriff as aforesaid, the said Edward Shep- 

Eerdson, Esq., having competent authority to administer the oath, and that, 
eing so sworn, the defendant falsely, &c., before the jurors so sworn to 
try the said issue, and before the said Edward Shepperdson, Esq., so then 
and there being such sheriff as aforesaid, did depose and swear, &c. [set- 
ting out the evidence given by the present defendant, which was to the 

(a) 8ee the cases of Rtx v. WM, S Burr. 1468 ; Rex v. Wynn^ 8 East, 286; and Rmxt, 
Qienn, 3 B. A Aid. 873. 
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efiect, that the present defendant saw the original defendant pay the debt 
to the plaintiff in the action, and assigned perjury upon it.](a) 

*0n the part of the prosecution, the writ of trial in the action of r«733 
JVtcholsan v. Snaith (in the Court of Pleas at ^Durham) was given ^^ 
in evidence with the postea endorsed, from which it appeared that [*' ^^ 

(a) The indictment was in the following form: — *<The jurors, d&c, npon their oath, 
present, that heretofore, to wit, on the 8th day of March, in the sixth year of the reign 
of our said lady the queen, a certain action of debt for a certain debt and demand was 
depending in the court of our said lady the queen before her justices at Durham, that is 
to say, in our said lady the Queen's Court of Pleas at Durham, wherein one John Ni- 
cholson was plaintiff, and one Francis Snaith was defendant, and wherein the sum of 
money sought to be recovered, and endorsed on the writ of summons, did not exceed 
iE20 ; and that heretofore, to wit, on the said 8th day of March, in the year aforesaid, at 
the parish of 8i. Aswald, in the county of Durham, before Edward Shepperdson, Esq., 
then and still being sheriff of the said county of Durham, a certain issue before then 
joined between the said John Nicholson and Francis Snaith, in the said action, came on 
to be tried in due form of law, and according to the form of the statute in such case 
made and provided, and was then and there, by virtue and in pursuance of a writ of our 
said lady the queen, directed to the said sheriff of the said county of Durham in that 
behalf, in due form of law, and accordinp^ to the form of the statute in such case made 
and provided, duly tried before the said Edward Shepperdson, Esq., so then being such 
sheriff as aforesaid, and by a jury of the said county of Durham, in that behalf duly 
summoned, taken, and sworn between the parties aforesaid. 

''And that, upon the said trial of the said issue, one William Dunn, late of the parish 
df St Aswald, in the said county of Durham, labourer, then and there appeared, and 
was produced as a witness for and on behalf of the said Francis Snaith, and was then 
and there duly sworn, and took his corporal oath upon the holy Gospel of God, before 
the said Edward Shepperdson, so then and there being such sheriff as aforesaid, that 
the evidence which he the said William Dunn should give to the said sheriff and to the 
said jury so sworn as aforesaid, touching the matter in question between the said parties, 
should be the truth, the whole truth, and nothing but the truth, (he the said Edward 
Shepperdson so then and there being such sheriff as aforesaid, and then and there having 
sufficient and competent authority to administer the said oath to the said William Dunn 
in that behalf;} and that, at and upon the said trial of the said issue so joined between 
the said parties as aforesaid, to wit, on the day and year first aforesaid, at the parish 
aforesaid, in the county aforesaid, it then and there became and was a material ques- 
tion, whether the said Francis Snaith had paid to the said John Nicholson divers, or 
any, sums or sum of money, in the whole amounting to a large sum of money, to wit, 
the sum of 9/. 18f. 6^., in full satisfaction of a certain sum of money, to wit, the sum of 
9L 18<. 6t/., theretofore due and owing from the said Francis Snaith to the said Johr 
Nicholson, and also whether the said Francis Snaith had paid or delivered to the said 
John Nicholson any sum or sums of money, or any promissory note or promissory 
notes in payment or satisfaction, or in part payment or satisfaction, of a certain sum of 
money, to wit, the sum of 9/. ISf. 6//., theretofore due and owing from the said Francis 
Snaith to the said John Nicholson. 

"And that the said William Dunn, having been sworn as aforesaid, not having the 
fear of God before his eyes, not regarding the laws of this realm, but being moved and 
seduced by the instigation of the devil, and contriving and intending to prevent the due 
course of law and justice, and unjustly to aggrieve the said John Nicholson, the said 
plaintiff in the said action, and to deprive him of the benefit of the said suit then in 
question, and to subject him to the payment of sundry heavy costs, charees, and ex- 
"^enses, then and there on the said trial of the said issue, upon bis oath aforesaid, falsely, 
corruptly, knowingly, wilfully, and maliciously, before the said jurors so sworn to try 
ihe said issue as aforesaid, and before the said Edward Shepperdson, Esq., so then and 
there being such sheriff as aforesaid, did depose and swear (amongst other things) in 
substance and to the effect following; (that is to say,) 

" * I saw Snaith*s wife bring out some money and give it to her husband, (thereby 
meaning that the said Wm. Dunn had seen the wife of the said Francis Snaith bring 
out some money, and give it to the said Francis Snaith, her husband ;) Snaith took the 
£5 note, and laid it on the table, (thereby meaning that the said Francis Snaith took a 
promissory note for the payment of £5, and laid it on a table,) shoved it along, (there- 
oy meaning that the said Francis Snaith shoved a promissory note for the payment of 
£5 along a certain table to the said J. Nicholson,) and said to Nicholson, (thereby 
meaning that the said F. Snaith said to the said J. Nicholson,) '* Look at that," (meaning 
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both in the postea and the record in the action that the tr.al had taken place 
before Edward Shepperdson, Esq., sheritt'of the county of Durham. 

The evidence given by the present defendant William Dunn, and upon 
which perjury was assigned, was proved by a witness, who stated that the 
trial took place before Mr. Stapylton, the sherifT's assessor, neither the 
sheriiT nor the under sheriff being present. The witness also stated that 
Mr. Stapylton had been in the constant practice of acting as the sheriff's 
assessor and deputy. 

R. Matthews^ for the defendant Dunn, objected that there was a variance 
between the indictment and the proof, the mdictment slating that the de- 
fendant was sworn before the sheriff himself, the proof being that he was 
sworn before a deputy only. 

Hindmarshy for the prosecution. — The constant and notorious practice 
has always been to try causes upon writs of trial before the under sheriff 
or some other deputy, and there is no material difference between an under- 
sheriff and the deputy sheriff in this respect, and the form of postea or en- 
dorsement of the verdict as given by the general rules •of the r#707 
superior courts of Hilary Term, 4 Will. 4, (1834,) always states ^ 
the trial to have taken place before the sheriff himself. It could hardly be 
contended that an under sheriff or deputy has no power to try a cause upon 
a writ of trial ; for, if that were so, every trial upon such a writ which has 
taken place since the passing of the statute 3 & 4 Will. 4, c. 42, is void, 
and as the statute does not mention the under or deputy sheriff, the postea 
or endorsement of the verdict states the trial to have taken place before the 
sheriff, on the ground that the act of the sheriff's deputy is the act of him- 
self, according to the maxim qui facit per alium facit p^r 8e,{a) The 
proper way of alleging, in pleading, the performance of an act which may 
lawfully be done by deputy is, to allege that the act was done by the prin- 
cipal himself, as in this case it is in substance alleged that the cause was 
tried and oath was administered by the sheriff himself. I also submit, that, 
as the records which have been given in evidence state that tlie trial has 
taken place before the sheriff himself, parol evidence cannot be ^ven to 
contradict these records. With respect to the second objection, I submit 
that there was sufficient evidence of Mr. Stapylton's authority, it having 
been shown that he had been in the habit of acting as assessor and deputy 
of the sheriff. 

R, Matthews^ in reply. — The indictment ought to have alleged, as the 
fact was, that the defendant was sworn before Mr. Stapylton as the deputy 
of the sheriff, and not before the sheriff himself; and the defendant being 
no party to the former suit, he is not estopped from showing the fact that 
the defendant was sworn before a deputy of the sheriff, and not before the 
sheriff himself, as stated in the indictment. I also submit, that the ap- 
pointment of Mr. Stapylton as deputy sheriff should have been given in 
evidence. 

*WiGHTMAN, J. — I will not stop the case, but, if necessary, re- rfyog 
serve the point for the consideration of the judges. '■ 

The trial accordingly proceeded, and, the defendant having been con- 
victed, judgment was respited until the next assizes. 

Arcfwold and Hindmarshy for the prosecution. 

R. Matthews, for the prisoner. 

(a) See Co. Litt 258 a. 
VOL. I. 53 
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At the ensuing assizes, Coltman, J., in giving judgment, stated that a 
majority of the judges were of opinion that the proof given in support of 
the indictment was sufficient; and the defendant had judgment for two 
years' imprisonment and hard labour. 

Immediately after the trial in this case, Hindmarsh moved for the costs 
of the prosecution generally ; but the prosecutor not having been under any 
recognisance to prosecute, his lordship held that he could only order the 
payment of the expenses of the witnesses who appeared at the trial in pur- 
suance of their subpcenas.(a) 

(a) See the stat. 7 Geo. 4, c. 64, ss. 22, 23. 



739] •UVERPOOL ASSIZES. 

BEFORE LORD CHIEF BARON POLLOCK. 



REGINA V. JAMES WADE, JOHN KENYON and THOMAS 

LEIGH. 

W. stole a watch from A., and while W. and L. were id custody together, W. told L 
that he had ** planted" the watch under a Hag in the soot-cellar of L.'s house. After 
this L. was discharged, and went to the flag and took up the watch, and sent his wife 
to pawn it: — Held, that, if L. thus took the watch in consequence of W.'s information, 
W. telling L. in order that he might use the information by taking the watch, L. was 
indictable for this as a receiver of stolen goods, but that, if this was an act done by 
L., in opposition to W., or against his will, it might be a question whether it would 
be a receiving. 

The prisoners, Wade and Kenyon, were indicted for having broken and 
entered the house of Thomas Worsley at Warrington, and having stolen 
therefrom one watch, two handkerchiefs, and other articles his property, 
the prisoner Leigh being indicted for receiving the watch and handker- 
chiefs, knowing them to have been stolen. 

The prisoners Wade and Kenyon pleaded guilty. The prisoner Leigh 
pleaded not guilty, and was tried. 

It was proved by the servant of a pawnbroker that the wife of the pri- 
soner Leigh had pledged the stolen watch on a day subsequent to the rob- 
bery, and James Jones, a constable of Warrington, also proved that he 
' had seen all the three prisoners together, they being in custody together at 
Manchester, when Leigh said that he had left Kenyon's house with Ken- 
yon before the robbery, that he had afterwards gone to Dunham (about 
eight miles from Manchester) and returned. Leigh was then discharged. 
But the witness subsequently went to Manchester again, and caused him 
to be again apprehended ; and Leigh's wife then, in the presence of Leigh, 
told this witness that she had taken the watch and pawned it for lOs 
She added, that Leigh had also told her to take two handkerchiefs, and 
that, as she was about to go with them, a policeman came, and she left 
*7401 ^^^"^ ^^ ^ cellar next door to her husband's •house. Upon that 
^ information, the witness went to the cellar, and found the handker- 
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chiefs. Afterwards, when Leigh was in custody in the lockups witli 
Wade, Leigh told the same witness that while he (Leigh) was before with 
Wade in the same place, Wade had told him (Leigh) that he had '* planted " 
the watch and handkerchief under a flag in the soot-cellar in his (Leigh's) 
house ; and that when he (Leigh) was discharged, as before mentioned, 
he had gone and taken the things, and had desired his wife to pledge the 
watch for as much as she could get upon it. 

The watch and handkerchiefs were identified as the property of the pro- 
secutor. 

Pollock, C. B. — I doubt whether, when the possession has been trans- 
ferred by an act of larceny, the possession can be considered to remain in 
the owner. Were it so, then every receiver of stolen goods, knowing 
them to be stolen, would be a thief; and so on, in series from one to an- 
other, all would be thieves. If this was an act done b^ the prisoner 
(Leigh) in opposition to Wade, or against his will, then it mi^ht be a ques- 
tion whether it were a receiving. But if Leigh took the articles in conse- 
quence of information given bjr Wade, Wade telling Leigh in order that 
ihe latter might use the mformation by taking the goods, then it is a receiv- 
ing. Verdict — Guilty. 

WWdas and Aspinally for the prosecution. 
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YORK ASSIZES. 

BEFORE MR. JUSTICE COLERIDGE. 



REGINA V. CARTER. 

On the trial of an indictmeDt for forgery, with intent to defraud *' H. D., one of the pob 
lie officers of the Y. District Bank/' H. D. was called, and stated himself to be so, 
and an examined copy of the return forwarded to the Stamp office, under the stat. 
7 Oeo. 4, c. 46, in which be was stated to be so, was pat i«. This copy had neither 
the affidavit at the close of the return, which is directed by schedule A. of that sta- 
tute, nor the signature, and the date was left blank ; but it was not objected, that the 
return did not relate to the period of the uttering. — //rfrf, by the fifteen jtidges, to be 
sufficient proof that H. D» was the public officer. 

Whether in a case of forgery, with intent to defraud a company acting under the staL 
7 Geo. 4, c. 46, it is allowable to lay the intent to defraud one of the shareholders 
" and others,'* or whether the intent must be laid to defraud one of the public officers, 
quitre, 

tx paper in the following form: ** Mr. Johnson, — Please to pay to James Jackson the 
sum of £13, by order of Christopher Saddler, Thorn ton-le-Moor, brewer. I shall see 
you on Monday. Your obliged, Ghr. Sadler. The District Bank," is an order for the 
payment of money within the stat. 1 Will. 4, c. 66, s. 3. 

Forgery. — The prisoner was charged in two of the counts of the 
indictment with uttering the forged instrument set out below, and which 
was described as an order for the payment of money ; the intent was laid 
in the first count to be to defraud one Henry Dresser, as one of the public 
officers of the Yorkshire District Bank; in the latter to defraud Henry 
Dresser and others. The instrument was in the following form : — 

" Mr. Johnson, " Thornton-le-Moor, July 20th, 1844. 

" Sir, — Please to pay to James Jackson the sum of JB13, by order of 
Christopher Sadler, Thornton-le-Moor, brewer. I shall see you on Mon- 
day. 

" Your obliged, 

" The District Bank, " Chr. Sadler." 

•7421 *^* ^®* proved that Christopher Sadler was a customer of the 
■* Yorkshire District Bank, and had been, till shortly before the utter- 
ing, a brewer. The agent of the bank to whom the instrument was 
uttered stated, that Sadler was not in the habit of drawing on the bank, 
but that, if he had been certain of the handwriting being his, he should 
have paid the money ; but it was not proved that Saddler, at the date of 
the instrument or time of the uttering, had any eiTects in the bank. 

To prove that Henry Dresser was the public officer of the bank, he was 
called, and stated himself to be so, and also a shareholder in the bank, 
and an examined copy of the return forwarded to the Stamp office wa^ 
put in, in which he was stated to be so. This copy wanted the affidavit 
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at the close of the return,(a) and of course the signature, and the date 
was left in blank ; but it was not objected, that the return sent ti) the 
Stamp office did not relate to the period of the uttering. 

R, Holly for the prisoner. — I submit, first, that, it is not proved that 
Henry Dresser was one of the public officers of the Yorkshire District 
Bank ; and, secondly, that, in the case of a company acting under the 
Stat. 7 Geo. 4, c. 46, it is not allowable to lay the intent to be to defraud 
one of the partners " and others." In the case of Steward v. Greaves^ 
10 M. & W. 711, it was held, that the 9th section of the stat. 7 Geo. 4, 
c. 46, was imperative in cases of civil proceedings, and that a creditor of 
one of these companies could only sue one of the public officers of the 
company ; and Baron Parke, in giving judgment, said, that the words of 
the 9th section of the stat. 7 Geo. 4, c. 46, that, '^ all actions ag-dinst the 
copartnership shall and lawfully may " be commenced against one of the 
public officers, are obli^tory. The same words ^^shau and may" are 
applied to cases of indictments ; and, further, from the preamble of the 
14th section of the *stat. 7 Geo. 4, c. 64, it appears, that the lay- rm'jA^ 
ing an intent to defraud one partner and ^' others " only applies to ^ 
cases where it would have been necessary to have named all the partners. 
Thirdly, I submit, that the forged instrument is improperly described as 
an order for the payment of money, as it does not upon the face of it pur- 
port to be an order ; neither is it shown that the party whose name was 
rorged had any authority to order the payment. 

Coleridge, J., overruled the objections, and reserved the case»for the 
opinion of the fifteen Judges. Verdict — Guilty. 

Bliss and Blanshardy for the prosecution. 

A. Hally for the prisoner. 



Before Lord Denman, C. J. ; Tindal, C. J. ; Pollock, C. B. ; Parke, 
B. ; Patteson, J. ; Coleridge, J. ; Coltman, J. ; Rolfe, B. ; Cress- 
well, J. ; Erle, J. ; and Platt, B. 

12. Hally for the prisoner. — On the third point in this case, I submit, that 
this instrument was not properly described as an order for the payment of 
money. An order must involve a breach of duty, if the person to whom 
it is addressed disobeys it ; and an instrument may be a warrant for the 
payment of money, although it is not an order. A warrant is that which 
the person to whom it is addressed might avail himself of in settling the 
account, and this does not depend on the accidental form of expression 
used in the instrument, but on its legal effect. The recent cases of Regina 
T. Roberts^ C. & Mar. 652 ; Reffina v. Gilchrist^ Ibid. 224 ; Regina v. Raakej 
8 C. & P. 626,(6) are authorities on this •subject. An instrument rm^AA 
may be an order, though in the most precatory terms ; but I sub- ^ 
mit, that it would not be an order unless there were funds in the hands of 
the drawee. 

Lord Dexman, C. J. — Writing to a man, " Please to pay" so and so, 
rather assumes that there are funds. 

Parke, B. — This instrument is like a check on a banker, and saying 
** Please to pay" is only being very civil to your banker. 

R. Hall. — I submit, that it is no order if there were no funds. 

(a) See Sched. (A.) of the stat 7 Geo. 4, c. 46. 

(6) See also the case o{ Regina v. Vivian, ante, p. 719. 

2N 
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indictment, and, accordingly, a fresh bill was prepared and found by the 
grand jury against the defendant at the Durham Assizes in July, 184§. 

Jtrchboidj (with whom was ISndmarshj) for the prosecution, proposed 
to try the prisoner upon the second indictment. 

R. MatthewSy for the prisoner, objected, that the defendant appeared in 
«^oi-i pursuance of his recognisance, and ^traversed to the first indict- 
-I ment, and was, therefore, entitled to have the first indictment tried 
or disposed of before he was tried on the second. 

WiGHTMAN, J., held, that the defendant was entitled to have the first 
indictment disposed of before he could be tried on the second. 

Archhold then proposed to enter a nolle prosequi upon the first indict* 
ment, but 

WiGHTMAN, J., held, that a nolle prosequi could only be entered by the 
authori^ of the attorney-general. 

Archhold then movecl to quash the former indictment, upon the ground 
of defects apparent on the face of it. 

12. MaithewSy for the defendant, admitted that the first indictment was 
bad, but submitted, that the defendant was entitled to be tried upon it, so 
that he might have the benefit of a plea of autrefois acquit or autrefois 
convicty upon the trial of the second indictment ; and that, at all events, the 
prosecutor could not be permitted to have the first indictment quashed, 
except upon the terms of paying the defendant's costs. 

WiGHTMAN, J., said, that the defendant was not entitled as of right to 
be tried on the defective indictment, and that he could not derive any 
benefit from such a trial, and that the first indictment should be quashed ; 
but that, if the defendant would at once go to trial upon the second indict- 
ment, without traversing to the next assizes, the indictment should only be 
quashed upon the terms of the prosecutor paying to the defendant the costs 
of the traverse and recognisance. (a) 

•7^21 *The amount of the costs was at once determined by the clerk 
■I of the crown for the county palatine, and paid to the defendant, 
upon which the first indictment was quashed, and the defendant was imme- 
diately tried upon the second indictment. 

The indictment upon which the defendant was then tried, alleged, that a 
certain action for a certain debt and demand was depending in the Queen's 
Court of Pleas at Durham, whereby one John Nicholson was plaintiff, and 
one Francis Snaith, defendant, wherein the sum sought to be recovered did 
not exceed 20/. ; and that before Edward Shepperdson, Esq., then and 
still being sheriff of the county of Durham, a certain issue before then 
joined in the said action came on to be tried, and was, by virtue and in 
pursuance of a writ of our lady the queen, duly tried before the said Ed- 
ward Shepperdson, Esq., then being such sheriff as aforesaid, and by a 
jury of the said county. It then stated, that the defendant was produced 
as a witness, and was sworn before the said Edward Shepperdson, Esq., 
so then and there being such sheriff as aforesaid, the said Edward Shep- 
perdson, Esq., having competent authority to administer the oath, and that, 
being so sworn, the defendant falsely, &c., before the jurors so sworn to 
try the said issue, and before the said Edward Shepperdson, Esq., so then 
and there being such sheriff as aforesaid, did depose and swear, &c. [set- 
ting out the evidence given by the present defendant, which was to the 

(a) See the cases of Rex v, Wtbb, 3 Burr. 1468 ; Rex r. Wynn, 2 East, 286; and Rtxr. 
OUnn, 3 B. A Aid. 378. 
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effect, that the present defendant saw the original defendant pay the debt 
to the plaintiff in the action, and assigned perjury upon it.](a) 

*0n the part of the prosecution, the writ of trial in the action of r«733 
Mcholsan v. Snaith (in the Court of Pleas at •Durham) was given L„n . 
in evidence with the postea endorsed, from which it appeared that L ' ^^ 

(a) The indictment was in the following form : — "The jurors, d&c, upon their oath, 
present, that heretofore, to wit, on the 8th day of March, in the sixth year of the reign 
of oar said lady the queen, a certain action of debt for a certain debt and demand was 
depending in the court of our said lady the queen before her justices at Durham, that is 
to say, in our said lady the Queen's Court of Pleas at Durham, wherein one John Ni- 
cholson was plaintiff, and one Francis Snaith was defendant, and wherein the sum of 
money sought to be recovered, and endorsed on the writ of summons, did not exceed 
iE20 ; and that heretofore, to wit, on the said 8th day of March, in the year aforesaid, at 
the parish of 8t. Aswald, in the county of Durham, before Edward Shepperdson, Esq., 
then and slill being sheriff of the said county of Durham, a certain issue before then 
joined between the said John Nicholson and Francis Snaith, in the said action, came on 
to be tried in due form of law, and according to the form of the statute in such case 
made and provided, and was then and there, by virtue and in pursuance of a writ of our 
said lady the queen, directed to the said sheriff of the said county of Durham in that 
behalf, in due form of law, and according to the form of the statute in such case made 
and provided, duly tried before the said Edward Shepperdson, Esq., so then being such 
sheriff as aforesaid, and by a jury of the said county of Durham, in that behalf duly 
summoned, taken, and sworn between the parties aforesaid. 

''And that, upon the said trial of the said issue, one William Dunn, late of the parish 
of St. Aswald, in the said county of Durham, labourer, then and there appeared, and 
was produced as a witness for and on behalf of the said Francis Snaith, and was then 
and there duly sworn, and took his corporal oath upon the holy Gospel of God, before 
the said Edward Shepperdson, so then and there being such sheriff as aforesaid, that 
the evidence which he the said William Dunn should give to the said sheriff and to the 
said jury so sworn as aforesaid, touching the matter in question between the said parties, 
should be the truth, the whole truth, and nothing but the truth, (he the said Edward 
Shepperdson so then and there being such sheriff as aforesaid, and then and there having 
sufficient and competent authority to administer the said oath to the said William Dunn 
in that behalf;) and that, at and upon the said trial of the said issue so joined between 
the said parties as aforesaid, to wit, on the day and year first aforesaid, at the parish 
aforesaid, in the county aforesaid, it then and there became and was a material ques- 
tion, whether the said Francis Snaith had paid to the said John Nicholson divers, or 
any, sums or sum of money, in the whole amounting to a large sum of money, to wit, 
the sum of 9/. 18f. 6^., in full satisfaction of a certain sum of money, to wit, the sum of 
9/. 18f. 6t/., theretofore due and owing from the said Francis Snaith to the said Johr 
Nicholson, and also whether the said Francis Snaith had paid or delivered to the said 
John Nicholson any sum or sums of money, or any promissory note or promissory 
notes in payment or satisfaction, or in part payment or satisfaction, of a certain sum of 
money, to wit, the sum of 9/. I8s. 6//.. theretofore due and owing from the said Francis 
Snaith to the said John Nicholson. 

** And that the said William Dunn, having been sworn as aforesaid, not having the 
fear of God before his eyes, not regarding the laws of this realm, but being moved and 
seduced by the instigation of the devil, and contriving and intending to prevent the due 
course of law and justice, and unjustly to aggrieve the said John Nicholson, the said 
plaintiff in the said action, and to deprive him of the benefit of the said suit then in 
question, and to subject him to the payment of sundry heavy costs, charges, and ex- 
penses, then and there on the said trial of the said issue, upon his oath aforesaid, falsely, 
corruptly, knowingly, wilfully, and maliciously, before the said jurors so sworn to try 
the said issue as aforesaid, and before the said Edward Shepperdson, Esq., so then and 
there being such sheriff as aforesaid, did depose and swear (amongst other things) in 
substance and to the effect following; (that is to say,) 

"*I saw Snaith's wife bring out some money and give it to her husband, (thereby 
meaning that the said Wm. Dunn had seen the wife of the said Francis Snaith bring 
out some money, and give it to the said Francis Snaith, her husband ;) Snaith took the 
£6 note, and laid it on the table, (thereby meaning that the said Francis Snaith took a 
promissory note for the payment of £6, and laid it on a table,) shoved it along, (there- 
by meaning that the said Francis Snaith shoved a promissory note for the payment of 
£5 along a certain table to the said J. Nicholson,) and said to Nicholson, (thereby 
meaning that the said F. Snaith said to the said J. Nicholson,) ** Look at that,'' (meaning 
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actual resistance ; and I submit, that insensibility is contradictoir in terms 
to the definition of rape, as the definition of rape implies will, and tbe 
exercise of it. In cases of robbery, as distinguished from larceny, tbe 
ofience must be against the will of the person robbed; thus a person 
would not be guilty of robbery by taking goods from a person asleep. 
The cases of Kex v. Jackson^ R. & R., C. C. 487, Regina v. Saunders, 

8 C. & P. 265, Regina y. WilliamSy Id. 286, are all authorities to show, 
^'^481 ^^^' ^^ ^ ^^^ ^y fraud has '^connection with a married woman, she 

^ believing him to be her husband, and therefore consenting to the 
connection, this is not rape. 

Patteson, J. — If a man came behind a woman and gave her a blow on 
the head, and made her insensible, that, according to your doctrine, is no 
rape, because resistance and will are out of the question. 

Alderson, B. — In cases of fraud the woman is a willing agent, although 
her will is influenced by the fraud ; but in the case put by my brother 
Patteson there is force. In that case resistance would be impossible, 
from a blow given by the prisoner. In the present case, it was rendered 
impossible by the liquor he gave. 

Ballantine, — In the case of Regina v. Stanton^ ante, p. 415, Mr. Justice 
Coleridge took the distinction between an assault with intent to commit 
a rape, and an intention to have intercourse with the prosecutrix by sur- 
prise ; and so the enactments on the 16th and 17th sections of the statute 

9 Geo. 4, c. 31, as to abusing female children, ^ to show, that, if there 
is no resistance, the offence of rape is not committed. 

Alderson, B. — ^If a woman was fainting at the time, what would you 
say then ? 

Ballantine. — I should fall back on the definition '^ against her wiU." 
I should draw the distinction between robbing by force, and picking a 
person's pocket when he did not know it. 

Erle, J. — Larceny and robbery are both committed inviio domino. 
*7491 *I^rd Denman, C. J. — It is against the general and permanent 
J will of the party -to have his pocket picked. 

Alderson, B. — And so may a woman have a general will not to be 
ravished. Was there not a case in Ireland, of a lady who bad laudanum 
given to her, and who was ravished while in a state of insensibility .^ What 
became of that case ? 

Ballantine. — In that case the prisoner was condemned and afterwards 
transported; but in that case the jury found that the prisoner had intended 
to ravish her at all events. The finding of the jury here is different. I 
submit, that, as it is neither shown that the prisoner used force, nor that 
the prosecutrix exercised any resistance, the offence of rape is not com- 
mitted. 

Lord Denbian, C. J. — It is put as if resistance was essential to a rape ; 
but that is not so, although proof of resistance may be strong evidence in 
the case. 



The case was considered by the judges, and Patteson, J., delivered 
judgment as follows : — 

" Wm. Camplin, you have been found guilty of the offence of rape, by 
the jury before whom your trial took place ; but, from some circumstances 
which appeared upon that trial, the learned judee desired to have tiie 
opinion of his brethren, hf r majestv's judges, whether the ofience was 
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complete in point of law. It appeared upon the evidence that the young 
woman, upon whose person the offence was committed, refused her con- 
sent so long as she had sense or power to express such want of consent ; 
but that you made her quite insensible by administering liquor to her, and 
whilst she was in a state of insensibility took advantage of it, and violated 
her person ; and the only ground *upon which any doubt could r*^^/) 
possibly arise on this state of facts was, that the jury found that you '• 
gave her the liquor for the purpose of exciting her, and then having sexual 
intercourse with her, and not for the purpose of rendering her insensible. 
It is my duty to inform you, that, afler hearing counsel on your behalf, a 
great majority of the judges are of opinion that the evidence that the rape 
was committed without the consent and against the will of the prosecutrix 
was sufficient, and that, consequently, tne offence has been completely 
proved. The prosecutrix showed by her words and conduct, up to the 
very latest moment at which she had sense or power to express her will, 
that it was against her will that intercourse should take place. And it was 
by your illegal act alone, that of administering liquor to her, to excite her 
to consent to your unlawful desires, that she was deprived of the power 
of continuing to express such want of consent. Whatever your original 
intention was in giving her the liquor, you knew that it was calculated in 
its natural consequences to make her insensible, and you know also that it 
bad produced that effect upon her at the time you took advantage of her 
insensibility. Your case, therefore, falls within the description of those 
cases in which force and violence constitute the crime, but in which fraud 
is held to supply the want of both. I have, therefore, the duty cast upon 
me of pronouncing the sentence of the law, which is, that you be trans- 
ported beyond the seas for the complete term of your natural life." 



•PROMOTIONS. [•151 

In Hilary Term, 1845, T. J. Piatt, Esq., was appointed a Baron of 
the Exchequer, vice Baron Gurney resigned. 

In the vacation after Hilary Term, 1845, Mr. Serjeant Manning and Mr. 
Serjeant Channel received patents of precedence. 

In the same vacation, W. Lee, Esq., L. C. Humfrey, Esq., J. B. Pam/j 
Esq., W. P. Woody Esq., R. Gurney^ Esq., W. M. Butt, Esq., and ^. 
Haywardy Esq., were appointed her majesty's counsel learned in the law. 
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THE PROCIPAL MATTERS. 



ABATEMENT (PLEA IN.) 
8m Plsadimo, 4. 

ABDUCTION. 

1. A., a girl under sixteen, who was in aer- 
▼ice, was, as she was retnrning from an 
errand, asked by B. if she would go to 
London, as B.'s mother wanted a servant, 
and would give her £5 wages. A. and 
B. went away together to Bilston where 
both were found, and B. apprehended :— 
Held, that this was not such a taking or 
cotutt^ to be taken of A. as was sufficient 
to constitute the offence of abduction 
under the 20th sect, of the stat. 9 Geo. 4, 
c. 31. Reg, V. Meadowi, 399 

9. Semble, that a mere fraudulent decoying 
or enticement away of a girl under six- 
teen is not a taking or causing to be taken 
within that section. Bnd. 

3. A. went in the night to the house of B.. 
and placed a ladder against a window, ana 
held it for J., the daughter of B., to de- 
scend, which she did, and then eloped 
with A. J. was a girl under sixteen, viz. 
fifteen years oldi^^HM^ that this was a 
" takinff" of J. out of the possession of 
her father within the stat. 9 Geo. 4, o. 31, 
8. 20, although J. had herself proposed to 
A. to bring the ladder and to elope with 
him. Heldj also, that it was no defence 
for A., that he did not know that J. was 
under sixteen, or that from her appear- 
ance he might have thought she was of a 
greater age. JUg. v. /Zo6hw. 456 

ABUSING FEMALE CHILDREN. 
See Rape, 1. 
If, on the trial of an indictment for a mis- 
demeanour in carnally knowing and 
abusing a girl between the ages of ten 
and twelve, it appears that the defendant 
effecied his purpose by force, and against 
the girPs will, this is no ground of ac- 
quittal. Rig, V. NeaU. 591 

ACCESSARY. 

Three persons were Jointly charged with 
procuring certain other persons to utter a 
forged will. The only evidence for the 
prosecution was of ieparate aet»^ at sepa- 
rate times and places, done by each of the 
persons charged as accessories. At the 
end of that evidence one of them pleaded 
guilty : — Held^ that the other two might. 



notwithstanding, be convicted. Rfg. v. 
Barber. 442 

ACTION (NOTICE OF.) 
See Notice of Action. 

ACTOR. 
See Thbateb. 

ADDRESSING THE JURY. 
See Rbflit. 

1. An action for goods sold and delivered 
had been brought against three, who 
pleaded in abatement the non-joinder of 
P. and four other persons. The plaintiff 
did not take issue on that plea, and brought 
another action against the eight, in which 
P. pleaded, separately, non assumpsit. 
At the trial, the counsel for two of the 
original defendants, in his address to the 
jury, proposed to go into evidence to 
prove that one of them was not liable, 
and also to prove, under the stat. 3 Ic 4 
Will. 4, c. 42, s. 10, that P. was liable. 
P.'s counsel asked to be allowed to ad- 
dress the jury after the proposed evidence 
was given, instead of before, and it was 
held that he might do so. Beale v. 
MouU. 1 

2. In an action for a conspiracy, the de- 
fendants pleaded the general issue, and 
also a special plea of justification, which 
plea was demurred to, and held bad by 
the court, who gave judgment on it for 
the plaintiff, and the award of venire waa 
as well to try the issue joined ^*as to in- 
quire what damages the said plaintiff had 
sustained on occasion of the premises 
whereof the court hath given judgment 
for the said plaintiff:*' — Betdy that, on the 
trial at Nisi Prius, the defendants' counsel, 
in addressing the jury, had a right to refer 
to the allegations contained in the special 
plea, and to comment upon them. Ore* 
gory V. Duke cf Bmmtwiek. 24 

3. Where the counsel for several prisoners 
cannot agree as to the order in which 
they are to address the jury, the court will 
call upon them, not in the order of their 
seniority, but in the order in which the 
names of the prisoners stand in the in- 
dictment. But where the counsel for 
one prisoner has witnesses to fact to ex- 
amine, the counsel for another cannot be 
allowed to postpone his address to the 
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jury until after those witnesses have been 
examined. Jieg. v. Barber. 434 

ADMINISTERING POISON. 

^^Y Assault, 3. 

ADMINISTRATOR. 
8h Exkcutoks and Administrators. — 
Landlord and Tenant, 1. 

ADiMISSION. 
See Bigamy, 4. 

ADULTERER. 
See Larceny, 2. 

AFFIDAVIT. 

The court will direct an affidavit in a case 
of misdemeanour, which contains matter 
both scandalous and irrelevant, to be re- 
moved from ilie files of the court, and the 
party who filed is liable to be visited as 
for a contempt of court. Also, if an affi- 
davit contain matter that is relevant and 
scandalous, the court, though they cannot 
direct its removal from the files, will give 
the party attacked an opportunity of 
denying the defamatory matter upon 
oath, by a counter affidavit. Reg. v. 
Qregot^f. 22S 

AGENT. 
See Shippino, 1. 

1. A was tlM owner of a saw-mill, aod B. 
was bis foreman. B., as tlie agent of A., 
but without any express authority, enteied 
into a contract in writing to supply C. 
with a quantity of Scotch-Ar staves : — 
Held^ that thi» contract was binding on 
A., inasmuch as B. must be presumed to 
have had a general authority to enter into 
such contracts as tha one in question. 
Bickardttm v. Cartwnghl. 3(2S 

8. An agent has no right, without the iui- 
tbority of bis prinnipai, to overdraw a 
banking account. But if it appear that 
the agent has done so without the know- 
ledge of his principal, the jury will be 
warranted in inferring from this, that the 
agent had, in fact, tha requisite authority. 
PoU V. Bevan, 335 

3, 111 debt against an executor for a legacy, 
which, it was alleged, he was, by agree- 
ment with the legatee, to retain and to 
pay interest upon, the defendant pleaded 
the Statute of Limitations. It was pro- 
posed to take the case out of the Statute 
of Limitations, by putting in letters writ- 
ten by the defendant's son, who assisted 
him in his trade, and received for him 
money due to him in the way of his busi- 
ness as a shoe manufacturer : — Hdi^ that, 
though this would be good evidence to 
show that the son was his father's agent 
in matters relating to the father's trade, it 
was not such evidence of agency as would 
render the letters of the son admissible in 
evidence in this case. WkUehtmM v. jib- 
berley, 642 

AGREEMENT. 
8te Evidbrcr, 34. 

ALIEN. 
8m Ejbotmxmt. 



AMENDMENT. 
See EIjectmsnt. Perjury, 5 

1. In an action for wrongfully disin ising 
the editor of a periodical work within the 
year for which he was alleged to be en- 
gaged, the declaration stated that the 
plaintiff was engaged for a year, at u 
salary of three guineas per week, to be 
raised one guinea for every thousami 
copies sold. It was objected that the 
terms of the contract, as to the rise of 
salary, were not proved* The judge, be- 
ing of opinion that there was some evi- 
dence of the contract as laid, left the case 
to the jury, and said, that, if they found 
that the contract was not on the terms as 
to salary which were alleged in the de- 
claration, he should not allow an amend- 
ment, but would have the finding of the 
jury stated on the record, under the siat. 
3 & 4 Will. 4, e. 42, s. 24. Baxter v. Nurae. 

10 

2. Where a plaintiff had obtained from a 
judge at chambers an order for leave to 
amend his declaration on payment of 
costs, but had not made the amendment, 
the judge who tried the cause refused to 
allow the declaration to be amended at the 
trial, under the 3 & 4 Will 4, e. 42, s. 23. 
Guckit V. liomck. 6^ 

ANNUITY. 
See Right to begin, 4. 

ANSWER IN CHANCERY. 
See EviDXNCx, 32. 

APPRENTICE. 
See Pupil and Amistaiit. 
1. The father of an apprentice ooveoaated 
in tlie indenture to provide bis son with 
washing, &c. ; after that the master ang- 
gested that the father should allow the 
son X20 a year, and the tnasiar supply the 
son with washing, &c., and the son pay 
him for iL This was acceded to, and the 
maater accordingly supplied the wash- 
ing, ko. :— £Ud, that the master could not 
recover in an action of covenant on the 
indenture against the father for his not 
providing the son with washing, &c., if 
the master provided the washing, he., by 
agreement on the credit of eitlier the 
father or the son ; and that, in an action 
on the covenant, a plea of performance 
by the father was supported by proof of 
these facts. Btaddntrne v.Davie. 167 

ARMS (ATTEMPTING TO DIS- 

CHARGE LOADED.) 

See Sbooting, 3. 

ARRAY. 
See Challxmgb of tsb Array. 

ARSON. 
See Misdemeanour. 
1. On an indictment on sect. 2 of the stmt. 
7 Will. 4 k I Vict., c. 89, for the capital 
offence of setting fire to a dwelling-house, 
some person being therein, (the indict- 
ment not charging any intent to injure or 
defraud any person,) the prisoner cannot 
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be convicted of the transportable o#ence 
of setting fire to the house, uiMler sect. 3 
of that statute, ss sn allegation of an in- 
tent to injure or defniud some person is 
essential to an indictment under sect. 3 
of that statute. Reg. v. Pake 73 

'i. A. was indicted for setting ffre to an out- 
house. The building set on fire was a 
pig-stye, situate in a yard in the possess- 
ion or the prosecutor, into which yard the 
back-door of the prosecutor's house open- 
ed, and which yard was bounded by fences 
and by other buildings of the proseeotor, 
and by a cottage and barn, which were 
let by the prosecutor to a tenant, but 
which did not open into his yard : ■■/Jfcfrf, 
that this pig-stye was an out-house within 
the Stat. 1 Yict., e. 89, s. 3. Rqf. v. Jamei. 

303 

3. A building erected not for habitation, but 
for workmen to take their meals and dry 
their clothes in, which has four walls, a 
roof, a door, but no window, but in which 
a person slept with the knowledge, but 
without the {lermission, of rhe owner, is 
not a *' house,'' the setting Are to which 
is felony, within the stat. 1 Vict., c. 89, 
t. 3. Rig. V. EngUmd, 533 

ARTICULO MORTIS (DECLAR- 

ATION IN.) 

Set Dying Dbci^batioii. 

ASSAULT. 
Set AssAUiT WITH Intkrt to Rob. 
SaooTiNOy 2. 

1. M. was deliveied of a child at the house 
at which A. afid B. resided, they telling 
her that the child was to be taken to an 
institution to be nursed. A. and B. took 
the child from the house, and put it into 
a bag, and hung the bag, with the child 
in it, on some park palings at the side of 
a foot-path, and there left it i^—Hetd, that 
this was an assault on the child. Reg, v. 
March. 490 

S. On an indictment for felonionsly wound- 
ing, with intent to do grievous bodily 
harm, some of the prisoners may be con- 
victed of the felony, and another of them 
of an assault, under the lltb sect, of the 
Stat. 7 Will. 4 & 1 Vict., c. 85. JZ^. ▼. 
Jirehtr. 174 

3. A. was indicted for administering poison 
to B., with intent to reorder her. A. took 
a tea-pot and tea-cup into B.'s bed-room, 
and left it there, and B, afterwards helpea 
herself to a cup of the tea which con- 
tained the poison. The jury found A. 
guilty of administering the poison, but 
not with intent to murder :^-Htid^ that the 
offence of administering poison in this 
manner, with intent to murder, was not 
one in which the "crime charged" in- 
cludes an assault within the stat. 7 Will. 4 
h 1 Vict., c. 85, s. 11. Rtg, v. Druper. 176 

4. A policeman prevented a member of a 
society from erne ring the sooiety's room : 
'^Hddy that, if the pioliceman was wholly 
passive, and merely obstructed bis en- 
trauce as any immimMe object would, 



this was not an assault by the policeman. 
Innf V. Wylie. 267 

5. An assault made by a man in liererure 
of his property is justifiable. jilUenon v. 
Waittell. 3dS 

6. Where A. threw a stick, which struck the 
plairrtiff, but ic did not appear for what 
purpose the stick was thrown — Held, that 
it was fair to conclude that the stick was 
thrown for a proper purpose, and that the 
striking of the plaintiff was an accident. 

lifid. 

7. On an indictment for an assault with 
intent to commie a rape, the prosecutrix 
stated, that the defendant; her medical 
man, being in her bed-room, directed her 
to lean forward on a bed, that he might 
apply an injection : she did so, and the 
injection having been applied, she found 
the defendant was proceeding to have a 
criminal connexion with her, upon which 
she instantly raised herself up, and ran 
out of the room. She stated that the de- 
fendant had penetrated her person' "a 
little 'P-^Hekdy that, if it had appeared that 
the defendant had intended to have had a 
eriminal connexion with the prosecutrix 
by force, the complete offence of rape 
would, upon this evidence, have been 
proved, but that the thus getting posses- 
sion of the person of tlie woman by sur- 
prise Mras nor an assauK with intent to 
commit a rape, but wbs an assault. Reg, 
V. Stanton, 415 

8. On an indictment for manslauffhtor by 
beating, it appeared that the deceased 
bad died of a dislocation of the vertebra 
two days after fighting with the prisoner: 
— if«!/</, that, if the jury were not satisfied 
that the death of the deceased was caused 
by the prisoner, they might finil the pri- 
soner gnilty of an assault under the stat. 
1 Vict. c. 85, and that, with a view to a 
conviction on that statute, it was inMna- 
terial that the deceased was the challenger 
in the fight, and that it did not appear 
which party struck the first blow. Rtg, 
V. Lewu, 419 

9. If two parties got out to strike one 
another, and do so, it is an assault in both, 
and it is quite immaterial which strikes 
the first blow. Rid. 

10. It is an assault to point a loaded pistol 
at any one ; but not an assault to point a 
pistol at another which is proved not to 
be so loaded as to be able to be discharged. 
Rtg. V. Jamtt. 530 

ASSAULT WITH INTENT TO COMMIT 

RAPE. 
8tt Assault, 7. 

ASSAULT WITH INTENT TO ROB. 

1. A. and B., on a concerted plan obtain 
money from C, threatened to accuse him 
of an indecent exposure of his person, 
and A. (B. being present) seized C. by the 
collar, and A. and C. went to a station- 
house, and there A. made the threatened 
charse :^-ffeM. that, on these facts, A. 
and D. might oe convicted of an assault 
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with intent f^ rob C, although the threats 
used did not come within the terms of the 
8tHi. 7 & 8 Geo. 4, c. 29, ss. 7 and 0,or of 
the Slat. 7 Will. 4 and 1 Vict., c. 87, s. 4. 
Reg. V. Stringer. 188 

2 A., at C. fair, came up to B., the prose- 
cutor's father, (being a stranffer to him,) 
and gave him eleven sovereigns to buy 
him a horse, and B. put them into his 
pocket. B. refused to give the eleven 
sovereigns back, and A. and the prisoner, 
who was in his company, assaulted htm, 
but could not get the money from him. 
On the next day the prisoner asked B. for 
the eleven sovereigns ; and at L. fair, on 
a subsequent day, the prisoner having 
seen the prosecutor receive seven sove- 
reigns, demanded the eleven sovereigns 
of him, and then knocked him down, and 
tried to get the seven sovereigns out of 
his pocket : — Heid^ that there was such a 
semblance of a claim of right, that this 
was not an assault with intent to rob. 
heldy also, that, the intent to rob being 
negatived, the prisoner might be con- 
victed of an assault under the 11th sect, 
of the Stat. 1 Vict., c. 85. Beg. v. Boden. 

395 

ASSISTANT. 
See Pupil and Auistamt. 

ATTEMPT TO MURDER. 
St€ Assault, 1, 3. 

ATTEMPTING TO ADMINISTER 
POISON. 

1. The delivery of poison to an agent, with 
directions to him to cause it to Be admin- 
istered to another under such circum- 
stances, that, if administered, the agent 
would be the sole principal felon, is not 
an '^ attempt to administer poison," within 
the Stat. 1 Vict., c. 85, s. 3. Reg. v. Wit- 
liwm. 589 

2. A. delivered poison to B., and desired 
him to put it into Y.'s beer, for that he 
(A.) wanted to kill V. B. delivered the 
poison to v., and told him what had 
passed between A. and himself: — Hddy 
that A. could not be convicted on the 
Stat. 1 Vict., c. 85j s. 3, of having attempted 
to administer poison to Y. Brid. 

ATTEMPTING TO DISCHARGE 

LOADED ARMS. 

Set Assault, 10. Shooting, 3. 

ATTORNEY. 
Set Evidence, 4. — Power of Attoenst. 
In assumpsit against an attorney for negli- 
gence,.the fact of his having been retained 
as an attorney is put in issue by the plea 
oi non cLttumptit. MdU v. Gardner , 564 

ATTORNEY-GENERAL. 
Set Reply. 

AWARD. 

Where three arbitrators were appointed, 
with power to any two of them to make 
their award, and the award was after- 
wards made as the award of the three, 
but it was executed by two onVf^^Hdd^ 



that the power was well executed. Wkiu 
V. Sharp. 348 

BANKER. 
Set Inteeest. 

BANK (JOINT-STOCK.) 
See FoRGEET, 8, 9. 

BANKRUPT. 
Set Evidence, 23. Interest. 

BANKRUPT. 

1. An indictment against a bankrupt, on 
the 112th sect, of the Bankrupt Act, 6 
Geo. 4, o. 16, for not surrendering on the 
forty-second day, is bad, if it Joes not 
allese that he had an intent to defraud his 
creditors. The words " with intent to de- 
fraud his creditors^' apply to ail the offences 
under that section. R^. v. HiU. 163 

2. Where a petitioning creditor's debt con- 
sists of a certain principal sum and in- 
terest, but, by reason of its insufficiency, 
another debt is substituted for it under 
the 6 Geo. 4, c. 16. s. 18, it is sufficient to 
constitute such second debt a debt ** not 
anterior^' to the former, that the princi- 
pal sum was due before the accruing of 
the substituted debt, although the inte- 
rest thereon may have been accruing up 
to a period subsequent thereto. FUuker 
V. Manmng. 350 

3. The proof of a petitioning creditor's debt 
may be received in evidence, wirtiout its 
having been enrolled, provided the hand- 
writing of the petitioning creditor be 
proved, and the deposition be produced 
from the original proceedings under the 
fiat. Brid. 

4. Where a mill, and the machinery therein, 
had been mortgaged, and the mortgagor 
continued in possession until the time of 
his bankruptcy:— ffc/d, that the machi- 
nery was not in the order and disposition 
of the bankrupt, within the meanins ol 
the bankrupt acts. lind 

5. Sanble, that, where a creditor proves un- 
der a fiat in bankruptcy for a debt due on 
bills of exchange of which the bankrupt 
is the drawer, it is not necessary for him 
to aver in his deposition that the bills 
were duly presented, and that notice of 
their dishonour was given to the bank- 
rupt. /A»i. 

6. A., a trader, on the 2d of October, gave 
B., one of his creditors, an order for 
money drawn by a board of guardians 
of the poor on their treasurer, payable to 
A., but not to bearer or order. On the 
4th of October, A. committed an act of 
bankruptcy, of which B. had notice on 
the 5th. On the 9th, the treasurer of the 
union paid B. the amount of the order. 
A flat in bankruptcy issued against A. on 
the 22d of November :—fMdf, that A.'s 
assignees could not recover the amount 
of the order in an action for money had 
and received by B., as this was a ^* trans- 
action" protected by the stat. 2 & 3 Vict., 
c. 29, s. 1, and that the ** transaction" was, 
so far as the bankrupt was concerned, 
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eomplere on the 2d of October. Orten v. 
Bradfield. 449 

7. To determine whether a fraudulent pre- 
ference has been given by a bankrupt to 
one of his creditors by a payment, it will 
be for the jury to say whether the pay- 
ment was voluntary, and without any 
pressure by the creditor, and was made 
when the debtor knew that he must be a 
bankrupt, and in contemplation of bank- 
ruptcy. Ibid, 

8. In order to constitute " pressure,*' it is not 
necessary that legal proceedings should 
have been resorted to ; for, if the pressure 
was such that it overweighed the bank- 
rupt's own inclination, and induced him 
to pay against his will, that would be suf- 
ficient pressure within the meaning of the 
bankrupt laws. Ibid, 

9. From a person being in embarrassed cir- 
cumstances, it does not necessarily follow 
that he contemplates bankruptcy, as he 
may hope that his afiairs may rally and 
come round. Rid. 

10. A bankrupt, after the issuing of the fiat 
against him, but before the granting of 
bis certificate, promised in writing to pay 
a debt due by him before his bankruptcy: 
— //e/i/, that :his promise did not revive 
the debt, so as to enable the creditor to 
sue the bankrupt thereon in an action of 
indttitatut asmn^iii, Kirkpatrick v. Tat- 
tertail, 577, 752 

BANKRUPT (SCOTLAND.) 

1. Where the property of a deceased debtor 
has been sequestrated uyder the Scotch 
Bankrupt Act, 2 & 3 Vict., c. 41, the title 
of the trustee under the sequestration is 
made out by proof of the ^ act and war- 
rant," in the manner prescribed by the 
48ih section of that statute, whether the 
property of the deceased debtor was sub- 
ject to the Scotch bankrupt laws or not; 
and, tembU^ that, in an action by such 
trustee, the defendant cannot, after such 
proof, impeach the trttstee's title, the only 
mode of doing so beins by application in 
the Scotch courts. Muitr v. Ktrr. 38 

2. The property of a deceased debtor, who, 
at the tin^e of his death, resided or had a 
dwelling-house, or carried on business in 
Scotland, and was at that time owner of 
heritable or moveable estates in Scotland, 
is liable to the Scotch Bankrupt Act, 2 & 3 
Vict., c. 41 ; and it is not necessary that 
the deceased debtor should have been a 
trader, and the amount of his heritable or 
moveable estate in Scotland at the time 
of his death is immaterial. Rid. 

BARON AND FEME. 
Sti Husband and Wifx. 

BEGIN (RIGHT TO.) 

8te RiOUT TO BKGIN. 

BESTIALITY. 
See Indictment, 2. 

BIGAMT. 

&e FoBKiGN Laws (Proof of.) 

) On an indictment for bigamy, it wai hdd 



not to be essential that a witness, who 
was called to prove the law of Scotlniid 
as to marriage, should be at all connected 
with the legal profession; and the evi- 
dence of a gentleman, who stated (hat lie 
was born and educated in Scotland, and 
lived there till he was twenty year? old. 
and that he was acquainted with the liiw 
of marriage in Scotland, was held to be 
suflicient for this purpose; but that de- 
cision is expressly overruled in the Sussex 
Peerage Case. Reg. v. Dtnt, 97, 751 

2. A., a married woman, in the lifetime of her 
husband, married B., who was a widower, 
B. having been the husband of A.'s de 
ceased sister : — Hdd^ that this was bigamy 
in A., and that the circumstance, that the 
marriage of A. and B. would have been 
wholly void under the stat. 5 & 6 Will. 4^ 
c. 54, 8. 2, even if A. had been an un 
married person, made no difference. Hdd 
also, that, if B. knew at the time of hit 
marriage with A., that she was a nMir- 
ried woman, he might be convicted of 
the felony of counselling A. to commit 
bigamy. Reg, v. Brawn. 144 

3. Ii an indictment for bigamy be tried at 
the same assizes at which the bill is found, 
it will sufficiently appear by the caption 
of the indictment, that the party is in cus- 
tody in the county, so as to give the court 
jurisdiction under the stat. 9 Geo. 4, c. 31, 
8. 22, and there need not, in that case, be 
any averment in the indictment as to the 
custody. R^. v. WhUey. 150 

4. On an indictment for bigamy, the first 
marriase may be proved by the admis- 
sions of the prisoner ; and it is for the jury 
to determine whether what he said was 
an admission that he had been legally 
married according to the law of the coun- 
try where the marriage was solemnized. 
R^g, V. Simmoniio. 164 

BILL OF EXCEPTIONS. 

Where, at the trial of a cause, the counsel 
for the defendant had tendered a bill of 
exceptions, the judge, on a verdict being 
found for the plaintiff, at first refused to 
certify for speedy execution, but after- 
wards did so. Dretwer v. Clarke. 569, 752 

BILL OF EXCHANGE. 
See Evidence, 2. Ezecutobs and Adkin- 

ISTBATORS, 4. 

1. A paper, signed by the defendant, was in 
the following form :— " I. O. U., £85, to 
be paid May 5:" — Hddy that this was a 
promissory note, and required a stamp. 
Wakhman v. Eliee. 35 

2. To prove notice of dishonour of a hill o/* 
exchange for £53, dated December 19, 1842, 
evidence was given that a letter was sent 
to the defendant, asking payment of 53/. 
6f. 6d.y ^^due on your dishonoured note 
dated I9th December last" [1842 :] — /f«/<f, 
to be a sufficient notice of dishonour, al- 
though the instrument dishonoured was 
a ME^and not a note, and was for £53, and 
not 531. 6s. 6</., unless it appeared that 
ther« was some other instrument to which 
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the notice roiild apply, and that the proof [ 
III' the existence of such other instrument 
iiiy on the defeiidHnt. Siockman v. Parr. 41 
1. A piiper writing, in the following form: — 
•• Oil demand, I promise to pay to W. S. 
the sum ol' £.00, in consideration of fore- 
oo'iwjf find I'urbearing an action at law in 
the Court of Queen's Bench, for damages 
ascertnined, by consent, to amount to that 
sum, by reason of the injury sustained by 
hid wile, in respect of my liability for non- 
repnir of n footway, in the parish of S. 
(Signed) T. I."— is a promissory note. 
ShenKm v. Jame$. 136 

4. A bill directed in blank may be accepted 
by anybody, and be a good bill; but, if 
directed to a particular person, it cannot 
be accepted by any other person, except 
for honour. Davii v. Clarke, 177 

5. Where, after a bill has been accepted, and 
before it is delivered to the drawer, an 
alteration is made by a third party in the 
date thereof, it is for the jury to say, — 
judging from all the circumstances of the 
case, — whether such third party made the 
alteration in question with the acceptor's 
consent, or as his agent; and in either 
case the acceptor will be liable. WhUfldd 
V. Collingwood. 325 

6. Where the drawer of a bill of exchange 
has had no notice of the dishonour thereof, 
but has subsequently promised to pay it : 
-Sembley that such promise does not ad- 
mit the notice, but merely waives it. Chap- 
man v. Jnnett. 552 

7. In an action against the endorser of a bill 
of exchange, a memorandum in writing, 
made by the defendant's wife, of the re- 
ceipt of notice of dishonour at the place 
from which the bill was dated, (the de- 
fendant himself not having been resident 
there at the time,) is admissible, after the 
death of the wife, to prove that the de- 
fendant had due notice of dishonour. 
Wharton v. Wright. 585 

BOUGHT AND SOLD NOTES. 

/. Where, on a sale of goods, bought and 
sold notes are given, the bought and sold 
notes constitute the contract between the 
parties, and not the entry of the contract 
made by the brcker in his book. But, if 
there be no liAught and sold notes, the 
entry in the Kroker's book may be resort- 
ed to. Tounitnd v. Drakeford. 20 

T If there be a material discrepancy be- 
tween th^ bought and sold notes, there is 
no contract. Ibid. 

3. Whe*^ the bought note of 405 chests of 
India sealing-wax contained the terms, 
^'Prompt 25th June, brokerage 1 per rml., 
deposit 15/. per era/., payable 2d April," 
and the sold note was, '^Prompt 25th 
Jjine, brokerage 1 per ctni.J^ and the de- 
posit wholly omitted : — Heldy that this was 
sufh a discrepancy between the bought 
nnd sold notes as to make it no contract, 
although, with ro;#i.eet to the brokerage, 
it was stated by f.r 3 of the special jury, 
that the buyer vrp^* i pay the broker iper 
tmU,^ and the sePi' •. per era/. Aid, 



A. Whether the signing of bonrrht and sold 
notes by the clerk of the broker is sutti- 
cient, fMrre. Townend v. Drakeford. 20 

BREACH OF PROMISE OF MAR- 
RIAGE. 

&e RtOHT TO BBOIlf, 3. 

Form of plea, that the parties agreed to 
exonerate each other from a promise of 
marriage. 148 

BREAKING INTO A SHOP. 

A person who breaks into a blacksmith's 
shop, and steals goods there, may be con- 
victed of breaking into a shop, and steal- 
ing goods, under the stat. 7 « S Geo. 4, 
c. 29, s. 15. Big. V. CwrUr, 173 

BROKER. 
See Bought and Sold Notes. Chaktsb- 

PARTT, 2, 3. 

BURGLARY. 

An indictment for burglary charged the pri- 
soner with breaking, in the night-tinoe, 
into the dwelling-house of E. 0., "with 
intent the goodt and ckaUeU in the utmt 
dweUing'houee then and there being, felo- 
niously and burglariously to steal, and 
stealing the goods of E. B." It was prov- 
ed that the house was that of E. B., but 
that the goods the prisoner stole were the 
joint propeny ofE. B. and two others :^ 
Heldj that, if it was proved that the pri- 
soner broke into the honse of E. B. with 
intent to steal the gootis there generally, 
that would ^ sufficient to sustain the 
charge of burglary contained in tbe in- 
dictment, without proof of an intent to 
steal the goods of the particular person 
whose goods the indictment charged thai 
he did steal. R^. ▼. Clarke, 421 

BURNING. 
See Arson. 



CALICO PRINTERS. 
See TaovxB, 5. 

Cattle. 

See CaoKLTir to Animals. Maiming Cattls 
Wounding Cattle. 

CATTLE IMPOUNDED. 
See CavELTT to Animals. 

CAUSES (ENTERING FOR TRIAL.) 
See TaIA^ 3, 4. 

CERTIFICATE. 
See Previous Conviction, 1 

CERTIFICATE FOR COSTS. 
See Maliciously omitting to give NoiiLt 
THAT A Judgment was satisfieu, 2. 
— ^Trespass, 2. 

CERTIFICATE FOR COSTS OF 
DOCUMENTS PROVED. 

In ejectment by heir against devisee, the 
heir had given the dev see notice to ad- 
mit documents wantea to bo ffiven in 
eridence, to show his titre ns bcir. The 
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devisee would not admit them, and the 
jadge at chamber! made the usual order 
aa to the costs of proving these doc- 
uments, whatever was the result of the 
cause. At the trial the devisee admitted 
the prima fadi title of the heir, and the 
documents were not given in evidence. 
The defendant established the will, and 
had a verdict. The jud^e at the trial hdd 
that he could not certify that the doc- 
uments were proved to his satisfaction, 
according to the rule of Hilary term, 
3 Will. 4, No. 20, to entitle the heir to the 
costs of bringing witnesses to the trial to 
prove the documents. Dot dem. Peters ▼. 
Peters. 279 

CERTIFICATE FOR SPEEDY EXECU- 

TION. 
8tt Bill of Exceptions. 

CHALLENGE OF THE ARRAY. 

1. A challenge of the array, stating that the 
'* sheriff has not chosen the panel indif- 
lerently and impartially, as he ought to 
have done, and that the panel is not an 
indifferent panel,'' is bad on demurrer as 
being too ffeneral. Reg. v. Hughet, 235 

2. On the trial at Nisi Prius of an indict- 
ment for libel on which only three special 
jurors appeared, the counsel for the pro- 
secution prayed a tales, and the defendant 
challenged the array of the tales on the 
ground that the sheriff was a subscriber 
to the society who were the prosecutors, 
and, on issue takenon this challenge, two 
triers were appointed by the court, who 
found in favour of tlie challenge, and the 
cause was made a remanet. JUx, v. 
Dolby, 23S 

3. Whether the sheriff, whose array is 
challenged, is a competent witness to 
prove his indifferency, putrt, Bnd, 

CHARTERPARTY. 

1. Where, by the terms of a charterparty, a 
ship is to proceed to a certain port, and 
there to load m full cargo for th« agents 
of the freighter, but the freighter has no 
interest in the outward cargo, his agents 
are entitled to notice from the captain, 
Chat the vessel is ready to receive her 
homeward cargo ; and if no such notice 
be given, the freighter is not liable for not 
providing such cargo. Fairbridgt v. Pact. 

317 

2. Where A. employs B., a broker, to pro- 
cure a charter for a ship, and B. employs 
C. another broker— Sotimc, that evidence 
of a custom of trade is admissible to show 
which of the brokers is entitled to be 
paid the commission by A. SmUk v. 
Boucher. 573 

3. The body of the charter contained this 
clause:— *^ The vessel to be consigned to 
C. & Co., Liverpool, or to their agents at 
her port of discharge in the United King- 
dom;" and in the margin was the fol- 
lowing memorandum : **This charter sub- 
ject to £5 ptr €tni.^ payable by the ship:'' 
^Htld^ that the jury might infer, from 
the fact of A. having executed thia charter. 

Vol. I.— 55 



an implied contract by him to pay C. his 
commission. Smith v. Bouehtr. 57:j 

4. By a charterparty it was stipulated that 
a ship should proceed to Limerick with 
her then present cargo, and there take u 
cargo of oats for London, at a freight of 
2«. Sd. a quarter ; six days being allowed 
for loading at Limerick. Before the ex- 
piration of the six days the freighter's 
agent offered the captain a cargo at 2s. 
6a., and said that the freighters broker 
would pay the difference { the captain 
refused to take anything but according 
to the terms of ihe charterparty :— /fe/o, 
that, aa the contract had not then been 
broken by the deiendant, the captain was 
not bound to accept this offer; but that, 
if the freighter, by putting no cargo on 
board within tlie six days,Tiad broken the 
contract, it was then the captain's duly to 
take a cargo at the most he could get, so 
that the damages to be paid by the 
freighter should be reduced as much as 
possible. Harrita v. Edmumdt. 6S6 

CHEQUE. 

&S FOROXRY, 10. LaBCBHT, la. 

CIRCUMCISION. 
SleeEviDENCB, 11. 

COIN. 

1. A person was indicted for uttering a 
counterfeit coin, intended to resemble and 
pass for ^^agroat?^ All the witnesses for 
the prosecution, except the inspector of 
coin for the Mint, called it n. fourpenny 
fneet. The inspector called it a groat, 
and said he believed that it had had that 
name from the earliest period. He added, 
that the original groat of Edw. 3d's reign 
was larger and heavier than the coin in 
question ; and that, in the Queen's pro- 
clamation, these coins were called both 
groats and fourpenny pieces. The pro- 
clamation was not produced, and the in- 
scription on the coin itself was ^^fow' 
fwnce:" — Htld^ that, if the jury, from their 
own knowledge of the English language, 
without considering any evidence at all, 
were of opinion that a groat and four- 
penny piece were the same, the prisoner 
was- rightly indicted, and might be con- 
victed. Rig. V. ConncU. 190 

2. An indictment which charged that the 
prisoner on, &c., at. Ice , feloniously had 
in his possession a mould, ** upon which 
said mould was made and impressed the 
figure and apparent resemblance" of the 
obverse side of a sixpence, was held bad 
on demurrer, as not sufficiently showing 
that the impression was on the mould at 
iht Hmt when the prisoner had it in his 
possession: but a fresh indictment with 
the words ^ then and there" before the 
words *'made and impressed" was held 
ffood. R^. V. Richmond. 240 

3. Where a coining mould is tnnde and im- 
pressed to resemble the obverse of a coin 
which is partly defaced by wear, the in 
dictment should be in the form nhov« 
mentioned, as the word* of s. 10 of th« 

20 
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Stat. 2 Will. 4, c. 34, ns to moiiiclt to 
resemble part of the obverse ui' a coin, 
relate to cases wbere several inoiiltln pot 
togetber would make tlie obverse of tite 
coin. Rtg, V. Richmmui. 240 

A A. was indicted as a principal fur felo- 
niously making a die wbich would impress 
the resemblance of tbe obverse side of a 
shilling. A. had gone to a die-sinker 
and ordered foor dies of the siae of a 
shilling to be made, stating tliem to be 
for two whist clubs. One die was to be 
exactly like the obverse side of a shilling, 
another with an inscription, a third 
exactly like the reverse side of a shilling, 
and the fourth with an inscription. Be- 
fore making them, the die-sinker com- 
munioated with the officers of the Mint, 
whodirected him to execute the prisoner's 
order, which he did, the prisoner having 
desired him to make the first and third 
before he made the other two dies, which 
be did. and from these counterfeit sbil* 
linss could be coined :— £Mi/, that A. was 
rightly indicted for the felony as a prin- 
cipal. Rfg. V. Bannen, 295 

COMMENCEMENT OF PROSE- 
CUTION. 

On the trial of an indictment on the stat. 
9 Geo. 4^ c. 69, s. 9, for night poaching, 
it appeared that the oflfence was commit- 
ted on the 12th of January, 1844. The 
indictment was preferred on the 1st of 
March, 1845. The warrant of commit- 
ment by which the defendant was com- 
mitted to take his trial for this oflTence 
was given in evidence : it was dated on 
the 11th of December, 1844* — Heid^ that 
it was sufficiently shown that the prose- 
cution was commenced ^^ within twelve 
calendar months after the commission" 
of the offence, within the fourth section 
of that statute. Rfg. v. AuUin, 621 

COMMISSION DAT. 
Set TxfAL, 3, 4. 

COMMISSIONER. 
See Perjury, 4. 

COMxMITMENT. 

Set Conviction, 2. 

CONCEALMENT OF BIRTH. 

1. An indictment on the stat. 9 Geo. 4, c. 31, 
s. 14, for endeavouring to conceal the 
birth of a dead child, need not state whe- 
ther tbe child died before, at, or after its 
b«rtk. Beg, v. Coxhead. 623 

2. A« indicuneat for that offence which 
charges that the defendant did cast and 
throw the dead body of the child into the 
soil in a certain privy, ^^and did thereby 
then and there unlawfully dispose of the 
dead body of the said child, and endea- 
vour to conceal the birth thereof," suffi- 
ciently charges the endeavour to conceal 
the birth, as the word ^* thereby" applies 
to the endeavour as well as to the dis- 
posing of the dead body. Mi, 

3. If, on the trial of such an indictment, *t 
. appear that the body of the child was 



found lying on the soil, imnoeiiately vo- 
der the seat of a privy, it is a question for 
the jury, whetlier it was thrown there for 
the pur|KMe of coiirtfalment, or wlietber 
it came from the mother unawares, wbeo 
she was there for another purpose; but 
the judge on such evidence will not stop 
the case. Beg, v. Coxhetid. 623 

CONFESSION. 

1. A prisoner was before a magistrate, on a 
charge of felony, and, after the examina- 
tion of the witnesses azainst him, the 
magistrate said to him, *^ oe sure you say 
nothing but the truth, or it will bv taken 
against you, and may be given in evi- 
dence against you at your trial ;" — UeU^ 
that this did not exclude the prisoner's 
statement from being given in evidence. 
Beg. V. Holmee, 24S 

2. Several prisoners being in custody on a 
charge of murder. A., wtio was one of 
them, said to the chaplain of tbe prison. 
that he wished to see a magistrate, and 
asked if any proclamation liaii been made, 
and any offer of pardon. The chaplain 
said, that there had, but lie hoped that A. 
would understand that he could offer bim 
no inducement to make any statement, as 
it must be his own free and voluntary acL 
When A. saw tha magistrate, he said that 
no person bad held out any inducement 
to him to confess anything, and that what 
he was about to say was his own free and 
voluntary act and desire. A. then made 
a statement to the magistrate i^Heldy that 
this statement was receivable against A. 
on his trial for tbe murder. Beg. v. JDm^- 
lev, 637 

3. Where a prisoner sent for a magistrate to 
make a statement to him, and the*magis- 
trate took down the conversation which 
passed between him and the prisoner, and 
wrote it immediately, under the usual 
heading of a prisoner's statement, and 
read this over to the prisoner before tbe 
prisoner signed his statement, which fol- 
lowed it, the judge directed this memo- 
randum of the conversation to be read 
before he decided on the admissibility of 
the statement in evidence, instead of the 
magistrate stating orally what passed be- 
tween him and the prisoner. Uid, 

CONSPIRACY. 
Set EvioKNCB, 32. 

CONSPIRACY (ACTION FOR.) 
See Addressing tbb Jury, 2. Theatre, 1, 2 

CONTRACT. 

See Bought and Sold Notes. Evidence, 8 
Pleading, 4. Trover, 3, 4. 

1. A., a railway contractor, met B., and se- 
veral others, in order to receive tenders 
with reference to certain work. A. then 
read a speciflcation with reference to the 
work in question; after which B. ami 
the others handed in their tenders. B.'s 
tender was signed with his name, but 
there was no evidence that it was in 
his handwriting :— tfsM, not withstanding, 
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thmt SQcb tender, taken with the apeoifi- 
catioii, suticieniiy proved the contract. 
Jtiitn V. YoxaU, 315 

9. A., B., Rtid C, who were co-partners, en- 
gaged D., by agreement in writing, to 
serve them lor a certaiu period. Before 
this period bad elapsed, C. retired irom 
the concern, and D., wiib notice of that 
fact, continued in the service of A. and 
B. A. and B. subsequently became bank- 
rupt, whereupon D. was dismissed from 
their employment: — Held^ that D. could 
stiil sue A., B., and C. on the original 
agreement. Dobbin v. Fo$ter. 323 

3. In order to set aside a sale of goods, quoad 
the purchaser, on the ground that it was 
made with the intention of defrauding the 
creditors of the seller, it must be shown 
that the purchaser was aware of that in- 
tention, and that he conspired with the 
seller to carry it into effect. Bentliff v. 
Gamdt, 326 

CONTRA FORMAM STATUTI. 

The alterations made in the law with re- 
spect to burglary, by the stat. 7 Wi|K 4, 
and 1 Vict., c. 66, as to the hours, and as 
to the punishment, do not make it neces- 
sary for an indictment for that offence to 
conclude contra fosmam statuti, at the 
alteration with respect to the hours does 
uot alter the offence, and the mere dimi- 
nution of the punishment does not make 
that conclusion necessary. Beg. v, Polly. 

77 

CONVICTION. 

&e Pbkvious CoNvicnoir. 

1. The provisions of the stat. 52 Geo. 3, 
c. 93, that oonvictions for sporting with- 
out game certificates shall be entered and 
registered with the commissioners of taxes 
of the district, and returned to the clerk 
of the peace, are directory only; and 
where this has been omitted, the convic- 
tion is not therefore void ; but the convict- 
ing magistrate may be liable for punish- 
ment for not complying with the direc- 
tions of the statute. Mason V. Barker, 100 

3. Semble, that a commitment which recites 
a conviction by which the plaintiff was 
adjudged to forfeit £20, which is miti- 
gated to 19/. lOf., and lOs. added for costs, 
IS supported by proof of a conviction in 
a penalty of £20, from which ttie magis- 
trate oniers lOs. costs to be deducted. 

Jlrid. 

3. Where, in a conviction, the summons is 
recited, such recital of it is evidence of 
the summons ; but, in an action against 
the convicting magistrate for false im- 
prisonment, the plaintiff may show that 
there was no summons, and if he does so, 
the conviction is bad. Bnd. 

4. Whether a conviction, drawn up in a 
form given by statute, not reciting the 
summons, is primH facie evidence of the 
rjmmons, qu^rt. Bnd. 

COPY. 
8tt EvxDBNCE, 22, 30, 31. 



COPYHOLD. 

See Court Roli*. 
[f a copyholder make a lease which is n%it 
according to the custom of the manor^ the 
lessee may nevertheless maintain eject- 
ment thereon. JDoe tl. Robinson v. Bousjidd. 

558 

COPY OF COURT ROLL. 
See Court Roll. 

CORONER. 
It is the duty of a coroner before whom an 
inquisition super visum corporis is taken, to 
read over to every witness examined on 
such inquest the evidence he has given, 
and to desire the witness to sign it. Beg. 
v« Plummer. 600 

COSTS. 

SIk Mauc'Iouslt omitting to givb Notick 
THAT A Judgment was satisfied, 2.-^ 
Trespass, 2. 

COSTS OF DOCUiMENTS PROVED. 
See Certificate. 

COUNSEL, 
See Addressino the Jurt.—- Reflt. 

COUNTY COURT. 
See Perjury, I. 

COURT OF REQUESTS. 

By the stat. 48 Geo. 3, c ex. (loc. and pers.,) 
a commissioner of the Court of Request 
at Wediiesbury is liiible to a penalty of £50 
if he aots without having a quHlification 
of d£50 a year in real property, or £1500 in 
personals, or £25 a year real and £1000 
personal property, ** above all cliarget 
and encumbrances wliat»oever,'* the proof 
of which qualification is, by that statute, 
to lie on him in any action against him 
for the penalty : — Held, that the words 
''above all charges and encumbrances 
whatsoever" do not mean beyond pay- 
ment of all his debts, but only apply to 
specific charges on the property in respect 
of which he claims to be qualified. Held, 
also, that, in such actions, it is sufficient 
if the defendant shows that he has pro- 
perty to the required amount, and that it 
IS not incumbent on him to give any evi- 
dence with a view of showing that the 
property is not encumbered. Dumelowv. 
Lees. 408 

Form of declaration. Jbid. 

COURT ROLL. 

1. An examined copy of the court>rolI of a 
manor, made for the purpose of being 
given in evidence on a trial, does not 
require a stamp. Doe d. But rows v. Free- 
man. 386 

2. A copy of court- roll duly stamped pur- 
ported to be signed by Mr. V., who was 
proved to be the steward of (he manor. 
The lessor of the plaintiff's attorney who 
produced it, did not know the hand- 
writing of Mr. v., but be stated that he 
had shown this copy of court-roll to Mr. 
v., who stated that it had been delivered 
out by him, as steward of the manor, to 
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the lessor of tlit* plaintiff: — Hdd^ that this 
acknowledgment of it by Mr. Y. was 
equivalent to the witness having received 
it Irom Mr. V., as stewant of the manor. 
Dot d. Burrow* v. Freeman, 366 

COVENANT. 
See Apprertick. 

CRUELTY TO ANIMALS. 

The 4th and 19th sections of the stat. 5 It 
Will. 4, c. 59, (for preventing cruelty to 
animals,) which require every person who 
shall imponnd or confine any cattle or 
animal in any enclosed place, to supply it 
with food ; and empower sncb person to 
sell the animal for the value of the food, 
and direct notice of action to be given to 
him, and the venue to be laid in the pro- 
per county, &c., do not apply to all cattle 
taken under all circumstances, but only 
to cattle or animals impounded or con- 
fined in cases where the distrainer bad a 
right to distrain, or at least some colour 
for it. Maehell y, EUu. 682 

CURTILAGE (BREAKING INTO 
BUILDING WITHIN.) 

On the trial of an indictment for breaking 
into a building within the curtilage, 
under the stat. 7 & 8 G«o. 4, c. 29, s. 14, 
it appeared that the buildinj? was in the 
fold-yard of the prosecutor's farm, and 
that, to get from bis dweding-housa to 
the fold-yard, it was necessary to pass 
through a yard called the pump-yard, 
into which the back-door of the dwelling- 
house opened, the pump-3ranl being sepa- 
rated from the fold-yard by a wall four 
feet high, in which there was m gate. 
The foid-yard having another gate lead- 
ing to fields on one side, a hedge with a 
gute leading to the high road on another, 
the other sides of the fold-yard being 
bounded by the farm buildings, and a 
continuous wall from the dwelling-house: 
^Heldj that the building was within the 
curtilage. B^. v. OUbert, 84 

CUSTOM. 
8ti Editor. 

CUSTOM OF TRADE. 
See Charter PARTY, 2. Trover, 5. 

1. Where goods are sold by sample, evi- 
dence ofa custom of trade as to returning 
or making an allowance for such of the 
goods as do not answer the sample, is 
receivable. Cooke v. Biddelien. 561 

&. But in such a case the vendee cannot 
claim the benefit of the custom, if he 
have not elected to comply with it within 
a reasonable time. Rid, 



DAMAGES. 
See Falss iMPRisofiMKiiT, 1, 3. 

DECLARATION (FALSE.) 
See Falsb DEcuiRATioff. 

DECLARATION IN ARTICULO 

MORTIS. 

See Dyino Declaration. 



DEED (LOST.) 
See Evidence, 30. 

DEFACING A PARISH REGISTER 
See Parish Register. 

DEMURRER. 

1. Whether in a case of felony, not capital, 
a judgment against a prisoner on a de- 
murrer to the indictment is conclusive 
against him as in misdemeanour, and 
whether the priftoner, being irieil for the 
felony, aAer a judgment against him on 
demurrer, is confined to capital cases. 
Beg. V. Boweiu 501 

2. A judgment for a prisoner on demurrer 
in a case of felony, on the ground that the 
indictment does not sufficiently charge 
the felony, is no bar to a subsequent good 
indictment for the same felony. i2%. t. 
Bickmomd. 240 

DEPOSITIONS. 
See Coroner. Evidence, 10. 

DESTROYING A PARISH REGISTER. 
See Parish Register. 

DISCHARGED PRISONER'S PASS. 
See Forgery, 3, 4. 

DISHONOUR (NOTICE OF.) 
&e Bill op Exchange, 2, 6. 

DISTRESS. 
See Executors and Administators, 1. 
Right to begin, 4. 
Where a farm was let under an agreement, 
and the agreement imposed a penalty on 
the tenant for selling bay produced on the 
premises, and gave the lessor power to 
recover the same ^ by distress, aa for rent 
in arrear :"— /TeU, that the lessor might 
so distrain, although the agreement wrms 
not tinder seal. pSliii t. Forreti. 560 

DISTRESS DAMAGE FEASANT. 
See Critelty to Animals. 

DOCUMENTS (COSTS OF PROVING.) 
See Crrtxficatk. 

DROWNING A MINE. 
See Mine. 

dwelling-house. 

See Arson, 3. Larceny in a Dwcllino- 

HOOSR. 

DYING DECLARATION. 

A person who was a Roman Catholic waa 
shot on the 29th of July, between twelve 
and one, A. M., and died at half- past 
nine, P. M., on the 30th. Almost imme- 
diately after being wounded, he said, ^ 1 
am shot ; I am dying ;" and after that ho 
continued in a desponding state, and said, 
'*I will never get over this {'' and between 
seven and eight hours before his aeath he 
took leave of a child, saying, ** I shall 
never see you more." Abont three hours 
before his death it was proposed to him 
that a priest should be fetched, to which 
he replied, " That's not of much use ;" 
and on his then being asked to see a mm- 
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gistrnte, he replied, " Not yet.'? Upon this 
he made a statement. It was proved by 
a Roman Catholic priest, that il'a Roman 
Catholic wishes to make his peace with 
God, he -usually sends for a priest to re- 
ceive extreme unction, having previously 
made confession, and received the com- 
munion ; but that extreme unction it not 
deemed by the Roman Catholic Church 
essential to salvation z-^fTeAif, that the 
statement was receivable in evidence as 
a declaration in arttoulo mortis. Big. v. 
HoweU. 689 



EDITOR. 
Seg Ambhombnt, 1. 

1. In an action for wrongfully dismissing 
the editor of a newspaper, the declaration 
stated that he was engaged for a year. 
There was no direct evidence as to the 
time for which the plaintiff was engaged : 
^Hdd^ that the plaintiff might ^o into 
evidence to show a custom for editors of 
newspapers to be engaged for a year, 
unless there was an express stipulation 
to the contrary. Hokroft v. Barber, 4 

S StmbUy that the custom is, that the en- 
gagements of editors, sub-editors, and 
reporters of newspapers, are for a year, 
unless there be an express stipulation to 
the contrary, and that this custom is bind- 
ing on both parties. Aid, 

). SmUfiey that the usage is, that the engage- 
ments of editors, sub-editors, reporters, 
and other persons who are regularly em- 
ployed on newspapers are for a year, un- 
less there be an express agreement to the 
ooutrary. Baxter v. Nurte. 10 

EJECTMENT. 
See Right to bbgim. 2. CorvROLD. 
In ejectment on the demise of ** 6. M. and 
Sarah his wife, Joyce Child, Armand Shal- 
lon and Eleanor his wife. S. B. and Ann 

§ 

his wife," the female lessors of the plain- 
tiff made out their title as co-heiresses of 
Jonah Child. It appeared that the husband 
of Eleanor was an Egyptian, but no evi- 
dence could be given that his first name 
was Armand. The judge, at the trial, 
allowed the record to be amended by 
striking out the name of Armand, and 
held, that the fact that Sballon was an 
alien, would not prevent the lessors of the 
plaintiff from recovering in- th« present 
ejectment. £he d, MiUer v, Rogere, 390 

EMBEZZLEMENT. 

See Larcenv, 11. 

1. If a person, whose duty it is to receive 
money for his employer, receive money 
and render a true account of all the money 
he has received, he is not guilty of em- 
beszlement, if he absconds and does not 
pay over the money; but if he had re- 
cei%'e(i the money, and had rendered an 
arrount in whidli it was omitted, this 
would lie evidence to show that he had 
emhezEled the amount. Reg v. Creed. 63 

*2 The collecto: af a water company, as was 
lu« practice, gave the prisoneri who waa 



the turncock, three receipts for water 
rents, desiring him to receive the amounts. 
On a subsequent day, the collector ask- 
ed the prisoner if he had received the 
amounu, when be said that he had, and 
would pay them over on the following 
Monday ; instead of which, he absconded : 
HeUj no emliesztement. R^. v. Creed. 63 

3. It was the duty of a clerk to receive mo- 
ney for his employer, and pay wages out 
of it. and to make entries of all moneys 
received and paid in a book, and to enter 
the weekly totals of receipts and payments 
in another book, upon which last book 
he, from time to time, paid over his ba- 
lances to bis employer. The clerk having 
entries of weekly payments in his first 
book, amounting to £25, he entered them 
in the second book as £35 \ and, two 
months after, in accounting with his em- 
ployer by these means, made his balance 
XIO too little, and paid it over accord- 
ingly :—£f<iU, that the clerk could not, on 
these facts, be convicted of embezzle- 
ment without its beinff shown that he 
had receii'ed some particular sum on ac- 
count of his employer, and had converted 
either the whoFe or part of that sum to 
his own use. B^, v. Chapman. 119 

4, It was the duty of a servant, authorized 
to receive money for his employer, to ac- 
count to his employer on the evening of 
every day for the money received during 
the day by him for his employer, and to 
pay over the amount. He received three 
sums for his employer on three different 
days, and neither accounted for those 
sums, nor paid them over. He never 
denied the receipt of them, or rendered 
any written account in which they were 
omitted: — Held^ that, if the servant wil- 
fully omitted to account for these sums, 
and pav them over on the respective days 
on which he received them, these were 
embezzlements, and that such wilful 
omissions to account and pay over were 
equivalent to a denial of the receipt (if 
them. Beg. v,Jack9tm, 384 

ENTERING CAUSES FOR TRIAL. 
See Tbial, 3, 4. 

ESTATE 
See Tbbant in Commob. 

EVIDENCE 
See AoBNT, 3. Attobney. Bioaxt, 1, 4. 
confbssion. cobokbb. coubt roli., k 2. 
Dying Dbclabation. Exbcotobs and Ad- 

MINISTBATOB9, 4. FOBBION LaWS (PbOOF 

OF.) Labcbny, 7, 8. Libel, 2. Map. Open- 
ing OF Counsel. Pebjuby, 6. Rape, 2. 
Tbbspass, 3, 4. Tbovbb, 8. 
1. A defendant had written a letter to Mr. H., 
the plaintiff's attorney, who slated in evi- 
dence that he had written a tetter in an- 
swer to it, which he gave to the defendant 
at his (Mr. H.'s) office on the 4th of April. 
This letter of the 4th of April being called 
for under a notice to produce, the defend- 
ant's counsel stated that there whs no 
such letter, and proponed to show by evi- 

2o2 
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denee (hat Mr. H. had not given his letter 
to the derendant on the 4ih of April, at 
his office, as stated, because the defendant 
WHS at another place, and also because 
Mr. H.'s letter was dated on the 6ch of 
April, and was sent by post on that day. 
The judge received the evidence thus pro- 
poscfl to be given for the defendant before 
allowing the plaintiff to go into seeond- 
ary evidence of Mr. H.'s letter of the 4tb 
of April ; but held, that such evidence was 
not evidence to the jury, but to himself 
only, and that any part of it which was 
written evidence should not be read by 
the officer of the court, but should be 
handed to the judge, and then shown to 
the opposite counsel. SmUh v. Sleap. 48 

2. If n witness, who is called to disprove the 
signature of the defendant to an accept- 
ance, stales that he believes the signature 
is not that of the defendant, and gives, as 
his reason for that belief, the absence or 
presence of certain peculiarities which he 
says do or do not exist in the cenuine sig- 
natures of the defendant, the opposite 
counsel may put into his hand a paper 
unconnected with the cause, and ask if, 
in his opinion, that contains a ffenuine 
signature of the defendant ; and, if he an- 
swer in the affirmative, he may then be 
asked, "Does the signature in this paper, 
which you say is genuine, contain the 
same peculiarities, or want the same 
peculiarities, (as the case may be,) which 
you have before stated as your reasons 
that the signature in dispute is not ge- 
nuine?'' And, ttmblty that, if the witness 
says it does not, it would be competent 
to lay that paper before the jury that they 
might judge of that answer. Yimnf^ v. 
Honner. 51 

3. To give evidence of the transcript of the 
rules of a benefit society enrolled at the 
office of the clerk of the peace, by proof 
of an examined copy of it, the witness 
who examined the copy with the tran- 
script must prove that he examined the 
copy of all the rules with the transcript. 
Rtg, ▼. Baifnei. 65 

t. In an action against an attorney for negli- 
gence respecting a reference of an ac- 
tion for breach of promise of marriage, 
brought by Miss S. against the present 
plaintiff, in which be was attorney for the 
present plaintiff, it appeared that there 
were two parts of the agreeiDent to refer, 
one signed by Miss S.'s attorney, (nn- 
•tamped,) which was in the possession of 
the present defendant, tfie other signed 
by the present defendant as attorney for 
the present plaintiff, and in the hands of 
Miss S.'s attorney. The latter had been 
stamped within twenty-one days af\er iu 
execution, and the expense of the stamp- 
ing, and part of the expense of the mak- 
ins of it, had been paid by the present 
plaintiff, the rest being taxed off. The 
part in the hands of the present defendant 
being called (brand produced under a no- 
tice to produce, l>eing unstamped, could 
not be read in evidence :— But, heldj that 



the present plaintiff was entitled to have 
the stamped part of the agreement pro- 
dueed by Mias S.'s attorney, although 
Miss S. had desired her attorney not to 
produce it. Htidj also, that Miss S.'s at- 
torney was not bound to produce letters 
written to him by the present defendant, 
as attorney for the present plaintiff, be 
statins that he was desired by his client, 
Miss 9., not to produce them ; but that, if 
letters written by Miss S.'s attorney to 
the present defendant, as attorney lor tba 
present plaintff, were not produced when 
called for under a notice to produce. Miss 
S.'s attorney was bound to give second- 
ary evidence of their contents, although 
desired by Miss S. not to do so. HiggM ▼. 
Taylor, 85 

5. A. brought trover for goods which had 
been seized at the house of B. by the de- 
fendant, as sheriff of S., under a IL fo. 
against B. A. claimed under a sale at 
auction, which was stated at the time of 
the sale to have been made under an as- 
signment by B. for the benefit of bis cre- 
ditors. To show that the sale was fraudo- 
lent, the defendant's counsel proposed to 
give evidence, that, when the execution 
went in, and while the goods remained 
in B.'s possession, B. said that the goods 
were his son's i^Heldj that this evidence 
was not receivable. EoberU v. JuUiee. 93 

6. On the trial of an issue directed to trr 
whether goods seized by the sheriff of H. 
under a fi. fa. against 6. were the goods of 
the plaintiff, the plaintiff's counsel pro- 
posed to give evidence of a statement 
made by Q., before the execution went 
in, that he (U.) was indebted to the plain- 
tiff, and was going to assign bis foods 
to him, by way of payment >^Hdd, that 
this evidence was not received. Frouer ▼. 
Gwillim. 95 

7. On the trial of an issne directed to try 
whether goods seized under a fi. fa. sued 
out against A., at the suit of the defend- 
ant, were the goods of the plaintiff, the 
declarations of A., as to the property of 
the goods, are not receivable in evidence 
on the part of the plaintiff. SUdktri v. 
Jama, 121 

8. Assumpsit by a servant against his master, 
for not employing him under m wrhten 
agreement to serve for a year, which bad 
not expired. The agreement was pro- 
duced under notice : — Htldj that it was not 
necessary to call the subscribing witness 
to prove the execution. BtU v. Ckojftar, 

102 

9. 8embl€j that on the trial of a cause a parry 
ought not to be allowed to go into evi- 
dence to show why he could not procnre 
the attendance of a particular person as a 
witness, or to show what steps be has 
taken to procure such person's attendance 
at the trial. Turjnn v. Heald. 264 

10. In an action by B. against A. for false 
imprisonment, A. pleadetl a justification, 
that B. had been guilty of embeszlement. 
A. and his witnesses having made tbe 
charge before a magistrate, depositions 
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were taken in the hearing of B., and he 
made a statement in answer:— ^cM, that, 
on tlie trial of the action for false impri- 
sonment, these depositions, and the plain* 
titf 's statement in answer, were receivable 
in evidence for the deiendant, as being 
matters staled in the hearing o\' the plain* 
titf, to which he made an answer, bnt 
chat the depositions were no proof of any 
face tiierein stated. Jone* v. Morrdl. 266 

11. In trespass for taking the plaintitf's 
goods, with a plea of not possessed, it 
was proposed to show that the goods 
were not his, by showing, inter alia, that 
he was not twenty-one. To show this, it 
was proved, that, by the custom of the 
law of the Jews, children are circumcised 
on the eighth day from their birth, and 
that it was the duty of the chief rabbi to 
perform this rite, and make an entry of it 
in a book. It was proposed to give in 
evidence the entry in this book of the 
plaiutilf's circumcision, the entry being 
in the handwriting of a chief rabbi, who 
was dead: — Hdd^ that the entry was not 
receivable in evidence. i)avu v. Uoi/d, 275 

12. In case for running down the plaintiff's 
ship, a nautical witness may be asked, 
whether, having heard the evidence, and 
admitting the facts prove<t by the plain- 
tiff to be true, he is of opinion that the 
collision could have been avoided by pro- 
per care on the part of the defendant's 
servants. Fenwick v. BtU. 312 

13. A witness, who states that he had at one 
time received a number of letters from 
one of the parties in a cause, containing 
statements with reference to a particular 
fact, — but w6ich letters he had since de- 
stroyed,— cannot be examined as to the 
general contents of such letters, for the 
purpose of ascertaining the impression 
thereby produced in his mind with refer- 
ence to th^ fact in question. Topham 
V. HfOregor, 320 

14. Tlie editor of a newspaper swore that A. 
was the writer of a certain article which 
had appeared in that paper many years 
before, and the MS. had been lost. A. 
stated that he had been in the habit of 
writing such articles for the newspaper 
in question, but that be had no recollection 
of having sent the particular article now 

'referred to. He swore, however, that all 
the statements made in the articles he 
did send were true: — Hddj that the news- 
paper might be put into A.'s hand, in 
order to refresh his memory; and that 
he might be asked, whether, looking at 
the article, he had any doubt that the fact 
was as therein stated. Slid. 

5. In an action by a sheriff for his pound- 
age, proof that he has acted as sheriff is 
sufficient evidence of his being so with- 
out proof of his appointment. Bunburf 
v. Matthew. 380 

16. Ill an action for sheriff's poundage, the 
sheriff-s officer produced the sheriff's 
warrant under which he had acted, which 
eoncludedf ^^ given under the seal at my 
office." The only seat to it was a small 



piece of blue paper wafered to it and 
stamped with a walier stamp. The officer 
stated that he did not know this to be the 
seal of the sheriff or his office, hut stated 
that he had received the warrant fruin 
Mr. B., who acred as the |ilaintiff's under- 
• sheriff, and that it was precisely similar 
to all the other warrnnts on wlitch he hud 
acted :—-/le/(/. sufficient proof uf the seal. 
Bttffi^ry V. MaUhtw*. 380 

17. On an indictment against acces:»aries 
before the. fact to the forgery of an 
administration bond on administration 
granted of the effects of J. S : — Md, 1st, 
that a session-clerk from Scotland had nu 
right to look at a kirk session book lo 
learn the writing of a clergyman to enable 
him to swear to the writing of a ceriificate 
found, on the death of J. S., among his 
papers. 2dly, That such book waj not 
evidence itself, and, not being so, could 
not be looked at for any purpose what- 
ever. 3dly, That the certificate in question, 
which was a certificate pur|M>riing to have 
been given by the minister and elders to 
J. S. on leaving the kirk, would not be 
evidence, even if the minister's writing 
were proved. 4thly, That the proof that 
the certificate was found anions i»apcrs 
endorsed on the outside in J. S.^s hand- 
writing, which papers were delivered, 
ader his death, by a servant to J. S.'s 
master, who produced them at the trial, 
was no proof ihat the certificate had been 
in J. S.'s possession, the servant not beint; 
called as a witness; that the eodurseineiit 
only showed that that one paper had been 
in Stewart's /»rese«cc, and the statement in 
his writing was not evidence. B^. v. 
Barber. 434 

18. In cross-examining the master of J. S., 
the prisoner's counsel asked whether he 
did not put the age (sixty-five) on the 
tombstone from the best information he 
coiiM get; and he said he put it there in 
consequence of what J. S. told him. Ibid, 

19. The counsel for the prosecution asked 
what it was that J. S. told him i^^Held^ 
that this question could not be put. IbuL 

20. An indictment for perjury in an affidavit 
stated the affidavit to have been sworn 
'^before one R. G. W., then and there 
being a commissioner duly authorized 
and empowered to take affidavits in the 
said county of Gloncesier in or concern- 
ing any cause depending in her said 
Majesty's Court of Exchequer at West- 
minister." It was prove<l by Mr. R G. W. 
that he had acted a» a commissioner fur 
taking affidavits in the Exchequer for ten 
years, but had never seen his com mission, 
and that ten years ago he spplied to his 
agent to procure for him a commission to 
take affidavits in the Exchequer, and that 
his agent had told him that he had done 
so : — Held^ that the proof of Mr R. G. W.'s 
acting as a commissioner was priniH facie 
evidence that he was so. Beg. v. Newinn. 

46b 

31 T. occupied lands from 1790 to ISl.^ 

but had ceased to occupy them before 
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the \',me of his death. At T.'s death, 
among his papers were found a series of 
icceipis for the rant of this land from 17dO 
to 1804. signed by M. P. son., who died 
ill 1S06, and a similar series of receipts for 
rent from 1806, to 1815, signed by M. P. 
jun., (the daughter of M. P. sen.,) whtt 
died in \S26:—*Heldy in ejectment for 
these lands, that these receipts were re- 
ceivable as evidence of tho seisin of M. P. 
sen., and M. P. jun. Doe d. BUtyneif v. 
Savage 487 

22. An examined copy of an entry in a 
parish register of marriages is receivable 
in evidence to prove a marriage, althouch 
the entry in the register purport to be 
attested by one witness only, the words 
^' In the presence of" in the entry beine 
followed by one name only. Ibid. 

23. In an action for use and octinpation by 
the assignees of a bankrupt, it was proved 
that the defendant had Said that he bad 
been served with a writ for rent by the 
attorney for the assignees, but that the 
bankrupt was his landlord, and his at- 
torney had sent an indemnification for 
the bankrupt to sign, which the bankrupt 
had signed: — Hadj that the assignees 
were entitled to give in evidence state- 
ments made by the bankrupt, without 
any further proof of the nature or extent 
of the indemnity. jSrkle v, Wakeman. 516 

24 A., by an agreement in writing, agreed 
to win stoneS; &c.. ^*for the purpose of 
building" certain cottages :—/fera, that 
parol evidence could not be given, to 
explain the sense in wh'^ch the word 
" buililing" was used. CkailUm v. Gibeon. 

541 

25. In order to show that the defendant, in 
an anion for goods sold and delivered, 
was not liable, it was proposed to ask a 
witness, whether the plaintiff's wife had 
sail! any thins to him as to the person 
whom her husband had crusted for the 
goods :—//«/</, that the question could not 
be |iut. Duckworth v. Johneon, 5S4 

26. In nn action for goods sold and delivered 
upon the credit of the defendant, a question 
as to the amount of the defendant's in- 
come cannot be put, if the evidence be 
tendered with a view to show the impro- 
bability of authority having been given to 
purchase the goods. Rowe t. Folking'' 
home. 618 

27. Where, however, an action was brought 
against a widow for dresses ordered and 
worn by her daughter, who was about to 
be married :-— Haa, that evidence of the 
amount of the defendant's income was 
admissible, as tending to show that the 
dresses were not supplied upon her credit, 
but upon the credit of her daughter's 
future husband. Rnd, 

28. It was proposed on the part of a plain- 
tiflf to give in evidence a letter written by 
the defendant's attorney, which purported 
to be an answer to a letter written to 
him by the plaintiffs attorneys :^Heid, 
that, if the plaintiff's counsel put in this 
letter of the defendant's attorney, he 



should also call for ami pat in the letter 
to which it was an answer, and not leave 
it to the defendant to put in the k*tter of 
the plaintiff's attorneys as his evidence. 
Walmm v. Moore. 026 

29. On the trial of an issue directed by the 
Court of Chancery to try whether a deed 
of assignment was fraudulent or nor, a 
witness was called to prove that another 
deed, which bore date more than three 
years before the trial, was not exeeuted 
on the day on which it bore date, but 
was executed by one party on the day 
after, and by the other three days after. 
The witness slated, that be could not 
recollect how this was, but stated that 
he had been examined on this subject 
before commissioners of bankrupt withio 
a fortnight of the time when the matters 
occurred, and when the facts were fresh 
in his memory. He stated that his ex- 
amination before the commissioners was 
not in his own handwriting, but he had 
signed it. The witness was allowed to 
look at his examination, to refresh bis 
memory. Wood ▼. Cooper, 645 

30. In covenant on a lost deed with non est 
factum pleaded, it was proved ihatt on 
search, the deed, which by the date was 
sixty years old, could not be found in the 
muniment-ropm of tlie plaintiff, but that 
there was found there a paper which pur- 
ported to be an attested copy of it. It 
was proved that both the persons whose 
signatures were to it as attesting the eopy 
were dead ; and the handwriting of one 
of them was proved; and it was abo 
proved that persons of the same names as 
those who had attested thb original deed 
were also dead:— /fdd, that upon this 
proof, this paper was not receivable as 
secondary evidence of the deed. BrimdUjf 
v. Woodhtmee, 647 

31. In an action against a •berifi' for a false 
return to a fi. fa., office copies of the fi. &. 
and return which are not proved to have 
been examined copies, are not receivable 
in evidence, even where the original caase 
was in the same court as the action against 
the sheriff. PUeher v. King, 655 

33. On the trial of an indictment for a con- 
spiracy, the answers in Chancery of the 
defendants, made on oath by them in a 
suit instituted against them by the prose- 
cutor, are receivable in evidence on the 
part of the prosecution. JZ^. v. Qoid- 
ehede. 657 

33. An informatin was filed by the Attorney- 
Geiteral, under the stat. 33 Cfeo. 3, c. «K2, 
s. 62, agisinst an officer of the East India 
Company, for receiving gills in India. A 
mandamus was granted under the stat. 
13 Geo. 3, 0. 63, s. 40, for the examination 
of witnesses in the Supreme Court at 
Madras. One of the witnesses there gave 
in evidence certain original accounts, 
copies of which were returned to the 
Court of Queen's Bench by the Supreme 
Court at Madras, with the examinations : 
<— H(rfd, that on the trial of the informatioc 
in the Court of Queen's Bench, thesf 



INDEX. 



767 



copies were not receivable in evidence, 
and that the Court at Madras shoald have 
trajismititfd ibe original accounts to the 
Court of Queen's Bench. Big, v. JDougku, 

670 
EXCISE OFFICERS. 
See Tbbspass, 5, 6. 

EXECUTION. 
See Bill of Exckptioms. 

EXECUTOR DE SON TORT. 

:. A. had ordered a pair of boots of B., and 
had paid B. for them. The boou had 
never been delivered to A., and being in 
the hands of the journeyman who made 
them, A. was obliged to pay the journey- 
man the price of making them before he 
could i^et possession of them. A. beinff 
sued as executor de son tort of B.i^Heidj 
that he was liable for the value of the 
boots as executor de son tort, but that he 
was entitled to be allowed the sum to be 
paid the journeyman. Hobby v. JRueli, 716 

2. A., after the death of B., obtained pos- 
session of the cattle of B. from C. with 
whom at the death of B. they were agisted; 
A. paying C. for the agisting, A. beinff 
sued as executor de son tort o! B. :-~Hela^ 
that he was not entitled to be allowed for 
the sum to be paid to C. for the agistinff 
of the cattle. JBria, 

EXECUTORS AND ADMINISTRATORS 

See Executor ds Son Tort. Foroxrt, 5. 
Landlord and Tknant, 1. 

1. A. had his goods distrained on for rent 
(no rent being due) and was obliged to 
pay a sum of 9i. 13s. to procure the dis- 
tress lo be withdrawn. A. died, and his 
executrix brought trespass for the taking 
of the goo«ls, and the declaration stated 
that the goods were detained till A. paid 
0/. 13s.. whereby his personal estate was 
diminished: — Held^ that on this declara- 
tion the executrix could only recover 
daninges to the amount of 91. 13s.; and 
tembte. that the executrix could not have 
recovered any greater amount if the de- 
claration had been in any other form. 
Jjockier v. Paterwon. 271 

9. On a plea of pUn€ adminiMirmrii^ it was 
proved, on the part of the plaintiffs, that, 
at the time of the death of the intestate, 
there were crops on his farm, but that 
there had been an auction on the pre- 
mises about a month before, at which 
these crops were put up for sale i— /fcU, 
that, as the crops remained on the pre- 
mises at the time of the death of the in- 
testate, it lay on the defendant, as admin- 
istrator, to show that these crops bad not 
come to his hamds. Stroud v. Damdridge. 

445 

9. On a plea of pieneadminuiramt, it appeared 
that the intestate, six months before his 
death, had assigned all bis effects to 
trustees for the benefit of such of his 
creditors as should execute the deed of 
assignment. Tlie deed was executed by 
himself and the trustees, but not by any 
other creditor :—iliiU, that the adminis- 

Vol. I. — 56 



trator might give in evidence advertise- 
ments published soon after the execorion 
of the deed, stating where the deed lay 
for execution by the creditors, and calling 
a meeting of creditors as to the sale of the 
effects, and also a resolution of that meet- 
in;^, that the effects should be sold, as 
this evidence went to show that the deed 
was acted upon, and was a bona /ide and 
not a fraudulent deed. Stroud v. Dan* 
dridge. 445 

4. In an action on a promissory note, pav- 
able ^ to the executors of the late Mr. w. 
B." the proper proof that the plaintiffs are 
the executors of Mr. W. B. is the produc- 
tion of the probate of bis will, and the 
reading in evidence so much of it as shows 
that he appointed the plaintiffs his execu- 
tors, and the giving in evidence the grant 
of administration (annexed to the probate) 
is not sufficient for this purpose. HainfV- 
Um V. MUm, 679 

FALSE DECLARATION, UNDER THE 
STAT. 5 & 6 WILL. 4, c. 62. 

^. An indictment on the stat. 5 & 6 Will. 4, 
c. 62, s. 13j for making a false declaration 
before a magistrate, stated, thai, by the 
rules of a benefit soi^iety, any full free 
member of it who sustained a luss by an 
accidental fire was to be indemnified to 
the extent of X15, on making a declaration 
before a magistrate verifying his loss, and 
that the defendant was a full free mem- 
ber of the society, and had made a false 
declaration before a magistrate, that he 
had sustained a loss by fire. On the trial, 
the rules of the society could not be prov- 
ed. But held^ that the allegations in the 
indictment restricting the rules might be 
rejected as 8ur|>l usage, as the offence of 
the defendant, in making the false decla- 
ration as to the fire, would be an offence 
within the statute, if no such benefit socie- 
ty had ever existed. Rtg. v. Boynet. 65 

2. The 18th section of the stat. 5 & 6 Will. 4, 
c. 62, which enables magistrates to re- 
ceive voluntary declarations instead of 
oaths, extends to declarations generally, 
and is not confined to declarations with 
respect to the confirmation of written in- 
struments, or allegations, or proofs of 
debts or of the execution of deeds, or other 
matters ejusdem generis. Ibid. 

3. Where a person is indicted for having 
made a declaration as to a fire having 
taken place at his house, evidence may be 
be given, that, with the declaration, he 
sent a certificate, which stated the fire to 
have occurred, and that the signatures to 
that certificate are all forgeries, as this 
evidence may go to show tliat the decla- 
ration was wilfully fiilsa. Bnd. 

FALSE IMPRISONMENT. 
See EviDRNCs, 10. 
1. If a magistrate commits a person to pri- 
son in a case in which he haa no jurisdic- 
tion, he is liable for all the circumstances 
that usually attend the execution of a war- 
I rant of commitment, such aa the party 
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being handcuffed, having hit hair cut short 
at the prison, and his being put in a bath 
there ; but not for any violence or excess 
of the officers. Mamm v. Barker. 100 

2. If a party is taken into custody by a con- 
stable, on a warrant, the signature of 
which is proved to be of the handwriting 
of the defendant, a magistrate, this is 
primlL facie evidence against the defend- 
ant in an action for false imprisonment, 
without further proof that the warrant 
was issued by him. Ibid, 

3. Where a party is committed for non-pay- 
ment of a penalty, in a case where the 
magistrate has no jurisdiction, and, after 
a part of the imprisonment, he is dis- 
charged on the penalty being paid, the 
jury may, in an action for false imprison- 
ment against the magistrate, include the 
amount of the penalty in the damages, if 
they are satisfied that the plaintiff paid it, 
or that it was paid in such a way that the 
plaintiff was liable to repay the amount 
to the person who actually advanced the 
money. Bnd. 

FALSE PRETENCES. 

1. An iodictmenc for obtainiriff money by 
liilse pretences charged that the defendant 
unlawfully did falsely pretend to C. S., 
that a certain paper writing which he pro- 
duced to C. S. was a good five pounds 
Ledbury- Bank note; by means whereof 
be unlawfully obtained money from C. S^ 
with intent to cheat and defraud him of 
the same; whereas, in truth and in fact, 
the paper writing was not a good five 
pounds note of the Ledbury Bank :»^Hdd^ 
that the indictment was bad, as it did not 
charge that the defendant ktiew that it was 
not a good five pounds note of the Led- 
bury mnk, and that this was not aided by 
the allegation of the intent to defraud. 
Rtg. V. PkUpUt$. 112 

2. A. was indicted for obtaining £200j by 
falsely pretending that he bad obtamed 
from Lord S. the appointment of emisra- 
tion agent at P., which was worth £000 
a year} and that for £200 he would give 
the prosecutor one-third of the agentanip. 
The prosecutor proved that he gave the 
money on this pretence, which was false ; 
but that, before he parted with his money, 
the defendant prevailed on him to execute 
a deed of co-partnership with him, in 
which the consideration was stated to be 
£'200. and in which nothing was said of 
the agentship, or how it was obtained :— 
//c/c/, rimt the putting in of this deed on 
the part of ihe prosecution did not exclude 
tlie parol evidence of the false pretences ; 
and that, if the deed was a part of the de- 
fendant's scheme to effect the fraud, the 
defendant should be found guilty. Reg. 
V. Adamfon, 192 

li. The money of a benefit society whose 
rules were not enrolled was kept in a box, 
of which E., one of the stewards, and two 
others had keys; the defendant on the 
false pretence that his wife was dead, 
wbiob pretence be made to the clerk of the 



society in the hearing of £., obtained from 
the hands of £. out of the box £5: — Hdd^ 
that in'an indictment the pretence might 
be laid as made to E.. and the money, the 
property of *" E. and others," obtained 
from E. Reg. v. Denl. 249 

4. An indictment stated, that, by the rules 
of a benefit society, e^'ery free member 
was entitled to £5 on the death of his 
wife, and that the defendant falsely pre- 
tended that a paper, which he produced, 
was genuine, and contained a true account 
of his wife's death and burial, and that he 
further falsely pretended that he was en- 
titled to £i from the society, by virtue of 
their rules, in consequence of the death of 
his wife. By means of which "losC-flWii- 
tiomed false pretence" he obtained money : 
'^Hddj ffood. Und, 

9. Form of indictment. 250 (fl| 

FISHERY. 

1. Where a private river runs through a 
manor, the presumption of law is that each 
owner of land within the manor and on 
the bank of the river has the ri^ht of fish- 
ing in front of his land ; and if the lord 
claims a several fishery, be must make oat 
that claim by evidence. Lamb v. Newbig* 
gin. 549 

2. From the words of a deed under whicb 
the lord claimed, it was attempted to raiae 
a presumption that the right of several 
fishery within the manor passed to him by 
that deed as appurtenant to the manor :— 
Held^ that this presumption was rebutted 
by proof, that, before the date of that deed, 
owners of land within the manor and on 
the bank of the river bad the right of free- 
fishery therein. MM, 

FOREIGN LAWS (PROOF OF.) 

1. A witness to prove foreign law must be 
a person peritns virtuto officii, or virtnte 
professionis. The Suitex Pteragt. 213 

2. A Roman Catholic Bishop, holding in thia 
country the office of a coadjutor to a vicar 
apostolic, and as such authorized to de- 
cide on cases affected by the law of Rome, 
wan therefore As/d, in virtue of his office, 
to be a witness admissible to prove the law 
of Rome as to marriage. Rtid. 

3. A professional or official witness, giving 
evidence as to foreign law, may refer to 
foreign law books to refresh his memory, 
or to correct or confirm his opinion, but 
the law itself must be taken from lit* evi- 
dence. Jbid. 

FORGERY. 

See EviDKNCB, 17, 18. 10. 
1. A benefit club, called the Urgant Lo«1gki 
of Odd Fellows, whose funds were rais^ 
by contributions of the memher^ h.id de- 
posited two sums with the Brf*ron Bank, 
who had given the usual bankers' receipt ; 
but the bankers were directed not to (tay 
the money, except to the ordt'r of the 
committee of the club. The prisoners, 
who were members of the club, jfot po<. 
session of the receipts, and, with tkein, 
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presented to Mr. £., one of the bankers, a 
tbrged paper purporting to be an author- 
ity to the bearers to receive the ntoneyi 
signed by three officers of the club, called 
nobie-grand, Tice-grand, and secretary, 
Rud sealed with the lodge seal ; and Mr. 
£., who paid the prisoners the money, 
proved that be would not have done so 
on the production of the receipts only, 
without this paper. The prisoners were 
convicted on an indictment for forging 
and uttering this paper, which in some 
of the counts was described as a warroMiy 
and in others as an order for the payment 
of money; and the flfVeen judges held the 
conviction right. Reg. v. HarrU. 751 

2. A post-dated cheque if an order for the 
payment of money within the meaning 
of the statute 11 Geo. 4 & 1 Will. 4, c. 66, 
relating to the forging and utierinff of 
orders ^ for the payment of money," Itc. 
Reg. V. Tafhr. 213 

Sk A person who knowingly otters a forged 
pass of a discharged prisoner, purport- 
mff to have been given under the stat. 
d ueo. 4, c. 85, may be convicted of ut- 
tering a '^ forged warrant and order for 
the payment of money," although the 
forged pass be not precisely in the form 
given by that statute, and although it does 
not purport to be sealed with the county 
teal, or any seal provided for the purpose, 
the only seals to it being two small pieces 
of paper affixed to it by wafers. Reg. v. 
M'Comna. 371 

4» A woman who applies to a relieving offi- 
cer for money on such a forged pas^ and 
produces it to him, may be convicted of 
uttering a Ibrsed warrant and order for 
the payment of money, although the forg- 
ed pass direot the money mentioned in it 
to be paid to «< WUHim Bemy" on ku 
giving a receipt. Mid. 

5. On the trial of an indictment for forginff 
an administration bond, it was objected, 
that the stat. 22 & 33 Car. 2, o. 10, reqnir- 
inff the bond to be given by the party to 
toMm adwnmairttiion wtu granted^ and not 
by the party thai woe entiued to admimitra' 
tum^ no forgery was made oat ; but the 
bond was a good bond within the statute, 
having been siven by the party to whom, 
in fiict, admmistrarion was granted:— 
Heidj that this was not a good objection. 
Reg. v. Barber. 434 

6. A forged paper was in the following 
form :— " To M. & Co. Pay to my order 
two months after date, to Mr. J. S. the 
sum of £80, and deduct the ^me out of 
my account.'' It was not signed, but 
across it was written, *< Accepted, Luke 
Laile;" and at the back the name and 
address of J. S. M. & Co. were bankers, 
and Luke Lade kept eash with them :— 
Held, that this paper was a warrant for the 
payment of money, as, if gennine, it would 
have been a warrant from Loke Lade to 
the bankers to pay the money to J. S. 
Reg. V. Smith. 700 

7. If A exhibit a fcrged receipt to B., a 
person with whom he is claiming credit 



for it— this is an uttering within the ttat. 
1 Will. 4, c. 66, s. 10, although A. refuse 
to part with the possession of the paper 
out of his hand. Reg* f. Radford. 707 

8. On the trial of an indictment for foivery 
with intent to defraud ^ H. D., one of the 

Eublic officen of the Y. district bank," 
[. J), was called, and stated himself to 
be so, and an examined copy of the return 
forwarded to the Stamp Otfice, under the 
stat. 7 Geo. 4, c. 46, in which he was stated 
to be so, was put in. This copy had 
neither the affidavit at the close of the 
return, which is directed by schedule A. 
of that statute, nor the signature, and the 
date was left blank, but it was not object- 
ed that the return did not relate to the 
period of the uttering :^-Held by the fifteen 
judges to be sufficient proof that U. D. 
was the public officer. Rig. v. Carter, 741 

9. Whether, in a case of forgery with intent 
to defraud a company acting under the 
stat. 7 Geo. 4, c. 46, it is allowable to lay 
the intent to be to defraud one of the 
shareholders and others, or whether the 
intent must be laid to defraud one of the 
public officers, quare. Ibid, 

10. A paper in the following form i-^*^ Mr. 
Johnson— Sir,— 'Please to pay to James 
Jackson the sum of £13, by order of 
Christopher Sadler, Thornton le Moor, 
brewer, the district bank i shall see you 
on Monday, your obliged Chr. Sadler/' is 
an order for the payment of money. Ibid. 

n. A. ottered a forged paper in the follow- 
ing form:— "Mr. M. will be pleased to 
send by the bearer £10 on Mr. H.'s ac- 
count, as Mr. H. is very bad in bed, and 
cannot come himself." The paper pur- 
ported to be signed " M. R., foreman, St. 
A. Foundry." Mr. M. Mras clerk to Messrs. 
C, bankers, with whom Mr. H. kept an 
account, and R. was foreman to Mr. H., 
but had no authority to draw on Mr. H.'s 
bankers :— /bid, that this was a warrant 
for the payment of money. Hdd^ also, that 
any instrument for payment unaer which, 
if genuine, the payer may recover the 
amount against the party signing it, may 
be properly considered a warrant for the 
payment of money, and that it is equally 
this, whatever be the state of the account 
between the parties, and whether the 
party siffninff it has at the time funds in 
the hands of the party to whom it is ad- 
dressed or not. Hdd^ also, tliat, as by this 
instrunsent, if genuine, R. says in efiect 
that he has the authority of Mr. H., who 
had an account with the bankers, it is as 
much a warrant as if he himself had had 
•ucb an aceonnt, and would equally have 
bound him. Reg. v. Ftmlaii. 710 

FRAUD. 
&r Contract, 3. 



GAME. 
Sk Poacbiivo. 

GAME CERTIFICATE. 
Set CoMvionoM, L 
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GOODS SOLD. 
See EviDKUCE, 26, 27. 

GOVERNMENT PROSECUTION. 
See Reply. 

GRAND JURY. 
8u Pbuvet, 6, 7. 

GUEST. 

Set In NKKBP] 



HIGUWAT. 

1 An indictment for non*repa!r of a high- 
way stated, that there wat a Queen's 
highway for carriages, &c. ** leading from 
the town of A., in the county of B., to- 
wards and unto the village of E., in the 
same county,'' a part of which was out 
of repair. The part of the road charged 
to be out of repair vras a portion of a lane 
called F. lane ; and it was proved that, 
to zo from the town of A. to the village 
of E. with a carriage, a person must go 
four mites along the C. turnpike road, 
then all along F. lane, and then cross the 
W. turnpike road, and for a short distance 
go along a road which goes from the W. 
turnpike road to the village of E.:— ffeU, 
Uiat the road was not misdescribed. Reg. 
V. StevenUm. 5*5 

2 To justify a surveyor of highways in 
taking down a fence, under the siat. 5 it 
6 Will. 4, c. 50, s. 69, two things must 
concur: 1st, the fence must be"^ within 
fifteen feet of the centre of the road ; and' 
2d, it must be on the road. JBvane ▼. 
Oakiey. 125 

3. A road was nine feet wide ; and there 
being a piece of unenclosed land at the 
side of it, also nine feet wide, which land 
was so rouffh and uneven, that no car- 
riage ever did or could go over it, the 
owner of the adjoining field took this 
land into his field, and put a fence round 
it. The surveyor of the highways took 
down the fence : — fleM, that he was not 
justified in so doing, under the 60th sec- 
tion of the Highway Act, 5 & 6 Will. 4, 
c. 50, as the fence Mras not on the road. Rid, 

HOUSE. 
See Absom, 3. Laecsnt nc ▲ Dwnxjuo- 

BOUSB. 

HOUSEBREAKING WITH INTENT TO 

STEAL. 

An indictment for a misdemeanoar, which 
charges that the prisoner unlawfully 
broke and entered the dwelling-house of 
R. P., '* with intent the goods and chattels 
in the said dwelltng*lioose, then and there 
being, then and there feloniously to steal, 
take, and carry away," is good, although 
it does not state whose goods the prisoner 
intended to ^teal. R^. v. Lawee. 62 

HUSBAND AND WIFE. 
See Bill of Exchangb, 7. Evidbncb, 25. 

Labcent, 2. Manslauohteb, 2. 
Where a woman is charged with comfort- 
ing, harbouring, and assisting a roan who 



bad eomroitted a muffdcr, if the eoanael 
for the protecQtion baa reaaon to believe 
thai the woman was oiarried to the man, 
and it appear clearly that she considered 
herself as bis wife, and lived with him as 
such for years, be will be jostilied in not 
ofliering any evidence against her, even 
though be have also reason to believe 
that the marriage was in some respecu 
irregalar and probably invmlid. Mttg. v. 
Geotf. 185 



IDENTIFYING PRISONERS. 

In a ease of mpe against Ave, the proeeen- 
Iriz, when before the grand jury, did not 
know the names of the difleiem prisoners, 
but could identify the persons :—£Keld, 
that the grand jary might call in another 
witness, who was before the esamining 
magistrate, and there saw the prisoners, 
and let the proseeatriz deseribe the dif- 
ferent prisoners, and the other witnesses 
give their names ; and that, if the prison- 
ers could not be identified by Ibis mode, 
they might be brought before ibe grand 
jury. Ay. V. Jemiam. 536 

• IMPOUNDING CATTLE. 
See Cbubltt to Animals. 

IMPRISONMENT. 
See Falsb btrBisomiBBT. 

INDEMNITY. 

8u EVIDEHCK, 2, 3. 

INDICTMENT. 

See Absoh, 1. Banbbcpt, 1. BtOAirr, 3. 
corobaliient op blbts cobtba fobmajc 
Statuti. Falsb Pbbtkiicb8, 1, 3, 4. 

HlOBWAT, 1. HoOSBBBBABIHe WITB I3I- 
TBBT to STBAL. MiNB. NoLLB PBOaBQUI. 

Pbbiubt, 9. I^Kvious Conviction, '2. 
Sbcbpstbauno. Shootino. 

1. An indictment for larceny which charges 
that the prisoner stole ^ three eggs of the 
value of two-pence of the goods and 
chattels of S. H., is bad, for not stating 
the species of eggs, beosnse it does not 
show that the eggs stolen might not be 
such as are not the subject of larceny. 
lUg. V. Cox. 494 

2: An indictment for bestiality, which de- 
scribes the animal as "a certain animal 
called a bitch,'' is sufiiciently certain, 
although the females of foxes and some 
other animals are called bitches as well 
as the female of the dog. Rig. v. jiUen. 

495 

3. D. C. was indicted for manslaughter, in 
killing ^a certain woman, whose name 
to the jiiron is unknown.'' D. C. coha- 
bited with the woman, and sometimes 
said that she was his wife, and sometimes 
that she was not ; and none of the wit 
nesses had heard her called by any name : 
'^HeU, that, if the jury were satisfied 
that the deceased was not the wife of the 
prisoner, and that the name of tlie de« 
ceased could not be aseertained by any 
reasonable diligence, the description ol 
the deceased was proper; bat that, */ Uie 
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jury should tkink that the deceased was 
the wife of the prisoner, the description 
was bad; for, although there was no 
evidence of her Christian name, she was 
entitled to the surname of C, as being 
that of her husband. JRtg, v. CampML 82 
4. An indictment for the murder of an ille* 
giiimate child, a month old, in the first 
count, described the child as Harriet 
Stroud ; and in the second, as ^' a female 
of tender age, whose name is to the ju> 
rors aforesaid unknown." It was proved 
that the child was baptised Harriet, and 
was so called, but there was no evidence 
chat the child had ever been called Harriet 
Stroud:— -/Ic^ that the prisoner could not 
be convicted on either of these counts, as 
the child clearly had the name of Harriet, 
though not that of Stroud ; and that, in 
order to sustain the second count, there 
must be evidence showing that the name 
of the child could not reasonably have 
been supposed to be known to the grand 
jury. Beg, v. Sirotid, 187 

0. The first count in an indictment described 
the wife of the defendant, and the third 
count mentioned *^ the said wife'' of the 
defendant :^~Ueid^ that this sufficiently 
referred to the person mentioned as bis 
wile in the first count. Beg. v. Deni, 349 

6. An indictment for perjury, removed by 
certiorari, came on to be tried as a Nisi 
Prius record. As soon as the' jury were 
sworn, the defendant asked to have the 
indictment read at length to the court and 
jury. The judge directed it to be done. 
Rig. V. Newton. 409 

7. An indictment for the mnrder of a bas- 
tard child, which described the prisoner 
as a single woman, stated, that, she being 
biff with a male child, did bring forth the 
said child alive, and ihat she *^ forwards, 
to wit, on the day and year aforesaid, with 
force and arms, at &c., in and upon the 
said male child, feloniously, &c. did make 
an assault, &c. :— >/f«^(/, that the child was 
sufiicieutly described, although the indict- 
ment neither stated the name of the child, 
nor that its name was to the juron un- 
known, nor that ii had no name. Beg, v. 
TVUHm. 733 

INDICTMENT (FORMS OF.) 

1. For destroying, defacing, and injuring a 
parish register. 501 

8. For attempt to murder by placing a child 
in a bag, and hanging the bag to park 
palings. 497 

3. For making a false declaration, under the 
Slat. 5 & 6 Will. 4, c. 63. t. 13. 67 (a) 

4. For false pretences to obtain money from 
a benefit society. 250(a) 

5. For perjury, in swearing to that which 
the defendant did not know. 475, n. 

6. For perjury committed before a srand 
jury. <&0, n. 

7. For perjury on a writ of trial. 733 (a) 

8. For concealment of birth. 623 

9. Against a bankrupt for not i unrendering. 

168 



INDICTMENT (QUASHING.) 
See Tkaverse. 4. 

INJURING A PARISH REGISTER. 
See Parish Register. 

INNKEEPER. 

1. A person who keeps a public inn is bound 
to admit all persons who apply peaceably 
to be admitted as guests. Hawthorn v. 
HatHmonel. 404 

3. A declaration against an innkeeper stated, 
that the defendant kept an inn, and that 
the plaintifi*, at night, was travelling, and 
the inn l>eing shut up, the plainiitf knock- 
ed at the door of the inn, in order that be 
should be admitted as a guest, and that, 
although the defendant heard the knock- 
ing, and had notice of the premises, she 
would not admit the plaintiff into the inn. 
The defendant pleaded that she did not 
hear the knocking, and had not notice of 
the premises : — /Ku, that, on this issue, it 
was for the jury to say, whether the de- 
fendant heard the knocking, end, if so, 
whether the defendant ought to have con- 
cUaded from it that the person so knock- 
ing at the door was a person requiring to 
be admitted as a guest. Mnd. 

3. Form of declaration and pleas. Jbid. 

INQUISITION. 
See Coroner. 
An inquisition for manslaughter charged 
that A. and B. in and upon C. did make 
an assault, and that A. with a certain 
stick or staff which he had, and held, and 
B., with a certain stick or cane which he 
had and held, the said A. feloniously, &c. 
then and there did strike and beat in and 
upon the head of him the said A., ^^ thereby 
then and there giving him" divers mortal 
wounds, &c. >^Hdd bad, as not sufficient- 
ly showing to whom the word " giving" 
referred ; and ttmUe, that the char^mg the 
blows to be given m the alternative with 
a stick or staff is also bad. Beg. v. Jonee, 

343 
INSANITY. 

1. To entitle a prisoner to be acquitted on 
the ground of insanity, he must, at the 
time of the committing of the offence, 
have been so insane that he did not know 
right from wrong. Beg. v. Higgineon. 139 

3. Opinions of the judges as to the crimes 
committed by persons afflicted with in- 
sane delusions. 131 

INSPECTOR OF WEIGHTS AND 

MEASURES. 

8tt Wbiouts AMD Mbabitbis. 

INSURANCE. 

A policy of insurance was effected on goods 
at and from L. to various places in China, 
amonsst others, to Canton, with leave for 
the ship named in the policy, or any other 
ship on board which the interest might 
be transhipped, to touch at various ports, 
amongst others, Hong-kong, ** or remain 
at the same until it is deemed expedient 
to proceed to the port or place of dia« 

2P 
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ekarge," and the ri»k was to continue 
''until the gooiU are arrived at their final 
port of destination." When the ship ar- 
rived at Macao, hostilities were going on 
at Canton, so that she could not go thither. 
In the course of the voyage the goods 
had received some damage ; and the con- 
signees, in consequence, ordered the ship 
U> be taken to Hong-kong, at which place 
the goods were to be transhipped on 
board the J. L., in order, as they alleged, 
to have them examined. Whilst the tran- 
shipment was proceeding, the J. L. was 
driven ashore by a storm, and the goods 
lost :— tfc/i/, in an action on the policy, 
that the mere (act of the vessel named in 
the policy having been unable to proceed 
to Canton on account of the hostilities 
did not, under this policy, make Hong- 
kong the final port of destination, so as 
to determine the risk ; but that it was for 
the jury to say, whether the consignees, 
when they transhipped the goods, intend- 
ed to make it so. O/tverso* v. Brigklman, 

360 

INTEREST. 

Jt the balance of a banking account re- 
main overdue after the bankruptcy of the 
banker, his assignees are entitled to re- 
cover interest on such balance, as well for 
the period which has elapsed since the 
bankruptcy, as for that which had elapsed 
before it. PoU v. Bevan. 335 

I. O. U. 

S» Bill of Excbanob, 1. 



JEWS (REGISTER OF THE.) 
filer EviDKNOB, 11. 

JOINT CONTRACTOR. 
Sm Plbadino, 4. WiTNEsa, 9. 

JOINT-STOCK BANK. 
See Forgery, 8, 9. 

JUDGMENT. 
See Vendor and Purchasbr. 
Where a party had pleaded guilty at the 
Central Criminal Court to an indictment 
for libel, and affidavits were filed both in 
mitigation and aggravation, the judges 
refused to hear the' speeches of counsel 
on either side, but formed rheir judgment 
of the case by reading the aflidavits. Reg. 
V. Qregory, 238 

JUROR. 
Stt Challenge op the Arrat. 

JUSTICE OF THE PEACE. 
See False Imprisonment, 1, 2. 



LANDLORD AND TENANT. 

See Distress. Executors and Administra- 
tors, 1. Livery OP Seisin. Pleading, 1. 
Railway, 1. 

1. The Company of Proprietors of Drury 
Lone Theatre [made a corporation bv 
the siai. 50 Geo. 3, c. ccxiv, loc. and pers.j 
in 1836, leased the counters of the saloon 



of the theatre and the privilege of sellin|r 
fruit, frc, to Mrs. M. C. for seven years. 
She died in 1837, and her son, the defend- 
ant soon after applied to the eommittee 
of the theatre to become tenant on the 
same terms as the lease, and they accepted 
him. He occupied down to January, 
1843, and paid rent down to the latter 
part of 1841 :— tfefc/, in an action for use 
and occupation, that it was a question for 
the jury whether the defendant had occu- 
pied as assignee of the leswe to his mother, 
or upon a fresh 'taking upon the same 
terms as the lease, and, if the latter, he 
was liable in the present action : and keld^ 
also, that he would be so liable, although 
in April, 1843, he and his brother had 
taken out letters of administration to Mrs. 
M. C, (therein described as a feme covert 
at the time of her death,) and also to her 
husband mYio had survived her. Heid^ 
also, that it was no ground for reducing 
the Jamages, that, in 1841, the plaintiffs 
had let the theatre' to Mr. M. ** subject to 
the rights" of the defendant, and that Mr. 
M. had made regulations as to the theatre 
and its saloon which caused a loss of pro- 
fit to the defendant, unless those regula- 
tions were made by the authority of the 
plaintiffs, or of persons acting for them 
and by their authority. The TVotrr Rm/«d 
Drury Lane Om^iy ef Freprietore v. 
Chapman, 14 

2. If, whilst a tenant from year to year is 
in possession of lands under an agreement 
reserving a certain rent, he acrees witb 
his landlord to pay an increased rent, this 
will not have the effect of creating a new 
tenancy. Doe d. Monk v. Oteekie, 307 

3. Where premises are demised by indenture 
at an entire rent, and there is a covenant 
by the lessee to pay such rent, no action 
for rent arrear can be brought on such 
covenant, unless the lessee has been let 
into full possession of the premises de- 
mised. Hetgaie v. Kay, 341 

4. Where, in such an action, the defendant, 
in his plea, sets forth the lease, and then 
avers that ** he entered and was possessed" 
of the premises there under, this will not 
estop him from proving, that, when be so 
entered, he found some part of the said 
premises in the possession of a third 
party under an adverse title. Md, 

LARCENY. 
Indictment, 1. Post- Office, (Offences 

RRLATINO to THE.) 2. RECEIVER. 

1. Overtures were made by a person to the 
servant of a publican, to induce him to 
join in robbing his master's till. The 
servant communicated the matter to the 
master, and some weeks afterwards, the 
servant, by the direction of the master, 
opened a communication with the person 
who had made the overtures, in conse- 
quence of which he came to the masters 
premises. The master having previously 
marked some money, it Mras, by his di- 
rection, placed upon the counter by the 
servant, in order that it might be taken 
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up by the |«rty who had come for the 
purpose. It was so taken op by him : — 
Hdd^ Itticeny in sach party. Rtg. v. WU- 
liamM. 195 

2. An adtilierer cannot be convicted of 
stealini* the goods of the husband brought 
by the wire alone to liis lodginss. and 
placect by her in the room in which the 
aduhery is afkerwarda committed, merely 
jpon evidence of ttieir being found there ; 
but it seems it would be otherwise if the 
goods could be traced in any way to his 
personal possession. R^. v. Rotenberg. 

233 

3 ffa person drop any chattel, and another 
find it and lake it away with the intention 
of appropriating it to his own use, and 
only restore it because a reward is otfered, 
be is guilty of larceny. Reg. v. PtUn. 245 

•I. The only cases in which a party finding 
a chattel of another can be justified in 
appropriating it to his own use is, where 
the owner cannot be found, or where it 
may be fairly said that the owner has 
abandoned it. Ibid. 

5. If a person find the chattel of another, 
and do not immediately bring it to the 
owner, in the hope that by bringing it on 
the next day he may receive a' present 
for so doing ; whether this is a larceny, 
qtutre. Ibid. 

6. A. picked up the purse of B., which con- 
tained money, on a turnpike-road along 
which ^. had previously travelled by 
ooacli. A. converted ihe purse and its 
contents to his own use :— ffeM, no lar- 
ceny, and that A. was liable civilly, but 
not criminally. If there had been any 
mark on the purse by which the owner 
could have been known, it would have 
been otherwise. Reg. v. Molt. 417 

7. A. received goods from B. (who was the 
servant of C.) under colour of a pretended 
sale :-— /fc/^, that the fact of his having 
received such goods with knowledge that 
B. had no authority to sell, and that he 
was in fact defrauding his master, was 
sufficient evidence to snpport an indict- 
ment for larceny against A. jointly with 
B. Reg. V. Hornby. 305 

8. Where a person on whom stolen pro- 
perty is found gives to those who find 
him in possession of it a reasonable ac- 
count of how he came by it, it is incum- 
bent on the prosecutor, on the trial, to 
show that that account is untrue. JUUer^ 
if that account be unreasonable or impro- 
bable on the face of it. Rtg. v. Crouh' 
hurtt. 370 

0. Where a piece of wood, which had been 
stolen, had been fonnd by a constable in 
the possession of the prisoner five days 
after ii was lost, who said that he had 
bought it of N., who lived aboat two 
miles off:— >/fc/(/, that it was incumbent 
on the prosecutor to negative this expla- 
nation, aid. 

10. On the trial of an indictment for larceny 
as a servant, it appeared that the prisoner 
lived in the house of the prosecutor, and 
acted as the nurse to his sick daoghteri 



the prisoner having board and lodging 
and occasional presents for her services, 
but no wages. While the prisoner was 
so residing, the prosecutor's wife uave the 
prisoner money to pay a coal bill, which 
money the prisoner kept, and brought 
back a forged receipt to the coul bill : — 
Hdd, that the prisoner was not the servnut 
of the prosecutor, but that this was a 
hiroeny of the money. Reg. v. SmUk. 423 

11. A. had agreed to buy straw oi B., and 
sent his servant C. to li?tch it. C. did so, 
and put down the whole quantity of straw 
at the door of A.'s stable, which was in a 
court-yard of A., and then went to A., 
and asked him to send some one with the 
key of the hay-lof\, which was over the 
stable, which A. did, and C. put part of 
the straw into the hay-loU, and carried 
the rest away to a public-house, and sold 
it : — Heldj that this carrying away of the 
straw by C, if done with a felonious in- 
tent, was a larceny, and not an embez- 
zlement, as the delivery of the straw to 
A. was complete when it was pot down 
at^he stable-floor. Reg. v. Hayward. 518 

12. A. was supplied with a quantity of pig- 
iron by B. h Co., his employers, which he 
was to put into a furnace to be melted, 
and he was paid according to the weight 
of the metal which ran out of the furnace 
and became puddle bars. A. put the pig- 
iron into the furnace, and also put in with 
it an iron axle of B. oc Co., which was not 
pig-iron; the value of the axle to B. & 
Co. was 7s., but the ffain to the prisoner 
by meltinsr it and Uius increasing the 
quantity of metal which ran from the fur- 
nace was Id I'^Held^ that, if the prisoner 
put the axle into the furnace with a felo- 
nious intent to convert it to a purpose for 
his own profit, it was a larceny. Reg, v. 
Richardt. 532 

13. A. was indicted in one count for stealing 
a cheque, and in another count for steal- 
ing a piece of paper. It was proved that 
the G. W. R. Co. drew in London a cheque 
on their London bankers, and sent it to 
one of their officers at Taunton to pay 
a poor's rate there, and he at Taunton 
gave it to the prisoner, a clerk of the com- 
pany, to take to the overseer, but, instead 
of doins so, he converted it to his own 
use : — ffeldj that, even if the cheque was 
void under the I3tb section of the stat. 55 
Geo. 3, c. 184, the prisoner miffht be pro- 
perly convicted on the count for stealing 
a piece of paper. Reg. v. Perry. 725 

LARCENY IN A DWELLING HOUSE. 

1. A person who tn hit own dwellifig'houte 
steals the goods of another to the value 
of £5, may be convicted of larceny in a 
dwelling-house to the value of £5. under 
the Stat. 7 Will. 4 & 1 Vict., c. 00, s. 2. Reg. 
V. Bowden. 137 

2. A member of a club was indicted for steal- 
ing some of the plate used at the club- 
house. The house-steward slept in the 
house.and he stated, that he had the charge 
of all the plate, and was responsible for it j 
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but it appeared that the plate was deliTered 
every niglit to the ander*btitler, who was 
appointed by the club ; and by him placed 
in a chest in a pantry. The indictment 
described the property as the goods of the 
house-stewarci, and alleged it to have been 
stolen in his dweliing-hoase i-^HHd, that 
upon the evidence, it was wrong in both 
respects, inasmuch as his sleeping in the 
house was only as a servant of the club ; 
and his alleged responsibility was not 
coupled with any custody of the property, 
either by himself or by his own servants. 
Reg, V. JiMkUy, 198 

LEAVING A SEAMAN ASHORE. 

In an indictment against the master of a 
merchant ship, on the slat. 5 & 6 Will. 4, 
0. 19, for wilfully and wrongfully leaving 
a seaman behind before the termination 
of the voyage for which he was shipped, 
the allegation of ownership is a material 
allegation, and must be proved as laid; 
and the only defence which the roaster 
can set up is, the production of a certifi- 
cate of the consnl or other party jnen- 
tioned in the statute, or proof that it wan 
impossible to obtain such certificate. 
R^. v. DwnfuU, 425 

LETTER. 
St9 Post-Ofpick. Tubeatbnimo LsTTSft. 

LETTER OF ATTORNEY. 
See PowBB OF Attobiikt. 

LIBEL. 

1. In case for a libel against a co-partner- 
ship, the jury may take into their consi- 
deration, in estimating the damages to 
which the plaintiffs are entitled, the pro- 
spective injury which may accrue to the 
partnership from the defendant's act. 
Gregory v. WiUiamt, 568 

9. In an action for a libel, charging the plain- 
tiff with a false and malicious prosecution, 
in which the defendants pleaded that the 
statements in the alleged libel are true, 
evidence is not receivable of statements 
made by witnesses examined before the 
magistrates on behalf of the prosecution, 
in order to show quoanimo the prosecution 
was conducted. NeuoUm v. Rowe. 616 

LIEN. 
See Tboveb, 5. 

LIMITATION. 
See Coxmbncbment of Pbosecutxoh. 

LIVERY OF SEISIN. 
The assent of a tenant at will is not 
necessary in order to perfect a livery of 
seisin. Dot d. Hmdmarfh v. 0/tMr. 543 

LOADFJ) ARMS (ATTEMPTING TO 
DISCHARGE.) 
See Shootirg, 3. 

LOST DEED. 
See EviDBHCB, 30. 



MAGISTRATE. 

8n Falbb Ixfbisoiimbrt. 



MAIMING CATTLF-. 

In order to con«tiiute a maiminj^ of a }ior«e 
within the slut. 7 & 8 Geo. 4, n. 30, s. 16, it 
is essential that v^ permanent injury sliouki 
have been inflicted on the animul. Reg* 
v. Jtane, 539 

MALICIOUSLY NOT GIVING NOTICE 
THAT A JUDGMENT WAS SATISFIED. 

1. E. having obtaine<l a judgment against 
F. and T., he, by H., his attorney, sued 
out concurrent writs of ca. sa. into London 
and Surrey. F. was taken on the former 
writ, and, on giving to H. a promissory 
note jointly with B. as his surety, was dis- 
charged. No notice of this was given to 
thesheriff of Surrey, and he took T. on ttie 
other writ of ca. sa. In an action against 
H. for maliciously omitting to give notice 
to the sheriff of Surrey, that the judgment 
had been satisfied by the arrangement 
with F. i^^Htid, that, to support this ac- 
tion, the jury must be satisfied that there 
was malice ; but that to constitute malice 
it was not necessary that H. should have 
acted from any spite or ill-will, or the like, 
but that, if he acted as be did from any 
indirect motive, such as to get the debt 
for his client from T.. or to get more costs 
for himself, that would be malice for this 
purpose. HMf also, that the mere fact 
ofH. not giving notice to the sheriff of 
Surrey that the judgment had been satis- 
fied was one from which alone the jury 
might infer malice; but that, if they 
thought that H. had been defrauded when 
he received the promissory note, or bad 
taken it on a representation that the par- 
ties were solvent when they were not so, 
this would go to negative the malice. 
TMnm V. HA. 380 

2. In an action for maliciously omitting to 
give notice to the sheriff that a judgment 
had been satisfied by another co-defend- 
ant, whereby the plaintiff was taken in 
eBecniion after the judgment had been 
satisfied, the jury found for the plaintiff, 
with nominal damages. The judge would 
not certify, under the stat. 3 & 4 Vict^ 
c. 24, that the grievance was wilful and 
malicious, and would not receive affidavits 
either in support or in opposition to the 
application. JM, 

MANSLAUGHTER. 
Set Assault, S. Indictment, 3. Inqiti- 

SITIOM. 

1. StmbU, if A. kill B. under provocation of 
a blow not sufficiently violent in itself to 
render the killing manslanglKer, but the 
blow be accompanied by very aggrava- 
ting words and gestures, that will be but 
manslaughter in A. Reg. v. Sherwood. 556 

2. Where husband and wife are separated 
by common consent, the husliand grant- 
ing the wife a stipulated allowance, which 
is regularly paid, he is not bound to sup- 

Sly her with shelter j but if he knows, ot 
e informed that ahe is without shelter, 
and refuses to provide her witli it, in con- 
sequence of which her death ensues— > 



INDEX. 



776 



SunbU, that he is guilty of manslaughter, 
(even though the wife be labouring un- 
der disease which must ultimately prove, 
fttal,) if it can be shown that her death 
was accelerated for want of the shelter 
which he had denied. JS^. v. Plummar, 

600 
MAP. 

In the trial of an indictment for the non- 
repair of a highway, a map of tlie parish, 
produced from the parish chest, (which 
map was inode under an enclosure act, 
which was a private act, not printed,) is 
not receivable in evidence to show the 
boundaries of the parish, without proof 
of tho enclosure act ; but it being proved 
by the surveyor who made the map thirty* 
four years before tlie trial, that he laid 
down the boundaries of the parish from 
the information of an old man, then about 
sixty, who went round and showed them 
to him I'^Held^ that, on this proof, I ho map 
would have bieen receivable as evidence 
of reputation, if it had been also proved 
that tlio old man was dead at the time of 
the trial, but that it was not receivable at 
all without proof of his death. M^» ▼. The 
/mAo^/m/s ^ MUUm, d8 

MARKET OVERT. 
Stt Stolen Goods. Taovsa, 2. 

MARRIAGE. 
Ser BiOAMT, 1, 4. Eviobnck, 22. 

MARRIAGE (BREACH OF PRO- 

MISE OF.) 

Sa Right to beqin, 3. 

. If a man enter into a promise of marriage 
in ignorance of the fact that the woman 
has had an illegitimate child, and dis* 
covers that before the marriage, and on 
that ground declines entering into the 
marriage, he has a right to do so, although 
the tmnsaction as to the child may have 
taken place ten or more years ago, and 
the conduct of the woman may have been 
since perfectly correct ; but, if the man 
knew, or had reason to know, at the time 
of the promise, that the woman had such 
a childi, and geve that afterwards as his 
reason for remsing to marry, that would 
be no defence in point of law to an action 
for breach of promise of marriage. Bmck 
V. Mtrrkk. 463 

S. Form of plea that the parties agreed to 
exonerate each other from the promise. 

148 

3. Form of plea that the defendant broke his 
promise because the plaintiff was of un- 
chaste behaviour. ^^M 

4. The like plea because the plaintiff was of 
intemperate habits. 465, n. 

MASTER AND SERVANT. 
&i Pkpil and Assistant. Skrvant. 

MINE. 

A was charged with drowning a mine, 
which, in the first count of the indict- 
ment, was laid to be the mine of '^ J. P. 
and others :'' in the second count, as the 

Vol. I.— 57 



mine of J. D. C. ;" and in the third as 
the mine of «R. P." J. P. and his two 
brothers were the lessees of the mine, but 
left off working it a few days before the 
offence, when R. R. worked it, and hi^ 
name was put on the carts instead of the 
name of P. R. R. stated that he worked 
the mine for the benefit of J. D. C, who 
was trustee for the North and South Wales 
Banking Company under a deed. No deed 
was proved at the trial. A. was convicted, 
and the judges held the conviction right. 
SunbU^ that tliere was evidence to sup- 
port each of the three modes of laying the 
property. Reg, v. J<ma, ISl 

MISDEMEANOUR. 

See Judgment. 
If A. counsel and encourage B. to set fire 
to a malt-house, and B. attempt to set it 
on fire, both may be jointly indicted as 
principals for the misdemeanour of at- 
tempiinff to set the malt-house on fire, al- 
though A. was not present at the time of 
the attempt. Reg, v. Clayt^ 128 

MISJOINDER. 

A misjoinder in the declaration is no ground 
for nonsuiting the plaintiff at the trial. 
Zaaift V. Newbiggin, 549 

MORTGAGE. 
Stt Bankrupt, 4. 

MURDER. 
Stt Indictment, 3, 4, 7. 
Where two persons go out to fight a delibe- 
mte duel, and death ensues, all persons 
who are present, encouraging and pro- 
moting that death, will be guilty of mur- 
der. And the person who acted as the 
second of the deceased person in such a 
duel may be convicted of murder, on an 
indictment charging him with being pre- 
sent, aiding and abetting^ the person by 
whose act the death of his principal was 
occasioned. Reg. v. Cuddy, 210 

MURDER ABROAD. 

A British subject who commits a murder in 
a foreiffn country upon a person who was 
not a British subject, is triable in England 
under the stat. 9 Geo. 4, c. 31, s. 7. R€g, 
V. Jixxopardi, 203 

MUTINY. 

If the crew, or part of the crew, of a ship 
eombine together to resist the captain, 
especially ii the object be to deprive him 
or his command, it will amount to "ma- 
king a revolt/' within the meaning of the 
Stat. 1 1 & 12 Will. 3, c. 7, s. 9 ; and it would 
be no answer to show that there were 
grievances, which, by their resistance, the 
men sought to redress. Rtg. v. McGregor, 

42<» 



NAME. 
Stt Indici'mbnt, 3, 4, 7. 

NEGLIGENCE. 
Stt Attoenkt. Evidence, 3| 12. 
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NEWSPAPER. 
8a Editor. 

NIGHT POACHING, 
See Poaching. 

NOLLE PROSEQUI. 

A nolle prosequi can only be entered by 
the authority of the Attorney-General. 
Reg, V. Dunn. 730 

NON ASSUMPSIT. 
See Attornet. 

NONSUIT. 
See Misjoinder. 

NOTICE OF ACTION. 

1. A party, in a notice of action, may de- 
scribe himself by the addition of what he 
really is, e. g. ** dealer,*' although in the 
commitment he is described as a labourer. 
Meuon y. Barker, 100 

9. A notice of action to a magistrate (or 
having caused the plaintiff to be impri- 
soned sufficiently states theplace if it states 
the place in which the plaintiff was im- 
prisoned, altbons^h it does not state any 
place at which the magistrate signed any 
warrant or did any act which caused the 
plaintiff's imprisonment. Whether, in 
such a case, the notice must state the form 
of the intended action, queere. PrickeU ▼. 
Grairex. 651 

NOTICE OF DISHONOUR. 
See Bill or Exckamoe, 2, 6. 

NOTICE OF TRIAL. 
See Pkactick, 1. Trial, 2. 



f felony within the stat. 1 Will. 4, c. 6&^ 
8. 20, although the portion of the leaf thus 
torn off be afterwards pasted into the 
book, so that all the entries are as legible 
as before. Rfg, v. Bowen, 551 

3. Form of indictment. 



OFFICE COPY. 
See EviDKifOB, 31. 

OPENING OF COUNSEL. 

The judge at a trial wilt not take the facts 
from the openins; of the counsel on the 
opposite side: therefore, where it was 
essential to entitle the defendant to notice 
of action that cattle should have been 
distrained, the judge would not act en the 
opening of the plaintiff?s counsel who 
stated that the cattle were distrained. 
MaeheU ▼. EUk. 682 

OUTHOUSE, 
See Arson, 2. 



PARISH REGISTER. 

Destroying, defacing, and injuring. 

See Evidence, 22. 

1. A count in an indictment on the stat. 
1 Will. 4, c. 66, s. 20, which charges that 
the prisoner ^felomouely and wilfully did 
deatroy^ deface, and injure a parish register," 
is not bad for duplicity, and it is not 
necessary in such a count to allege a 
scienter. Reg. v. Bowen. 551 

2. The tearing off a part of a leaf of a parish 
register book, on which part of the leaf 
is written entries of baptisms, &o., by 
which tearing the portion of the leaf torn 
off is entirely detached from the book, is a 



PARTNER. 
See Contract, 2. Libri., 1. 
If the fact of a roan being a dormant part- 
ner in a firm become known, and on his 
retiring from the firm notice of that cir- 
cumstance be not given to those persons 
who were aware of his being such part- 
ner, be will be liable to those persons for 
debts contracted by the firm after his 
retirement therefrom. Farrar ▼. Defiimnu. 

5S0 

PASS. 
Sk FomoBRT, 3, 4. 

PATENT. 

1. If, in an action for the infringement of a 
patent, the defendant plead not guilty, 
that the invention was not new, and that 
the speotfieation is not soflieient; and the 
defendant at the trial consent to a verdict 
for the plaintiff, without any eridence 
being given, the iudse will not certify, 
under the stat. 5 & 6 Will. 4, e. 83, s. 3J 
^ that the validity of the patent came in 
question before him." Stacker r, Rodgera, 

99 

2. If the inventor of a machine lend it to 
another in order to have its qnalities tested, 
and that other use it for some weeks in a 
public workroom ; this is not giving the 
invention such publicity as to deprive the 
inventor of his riffht to obtain letters- 
patent for it. BenSey y. FUmmg. 587 

3. A maohine does not cease to be the sub- 
ject of a patent, merely because of the 
length of time during which the inventor 
may keep It by him, after it has beea 
made a complete workable machine. Aid. 

' PAYMENT. 
See RtOKT to broiii, 5. 

PERJURY. 
See False Declaration. Travrrbb, 4. 
1. An indictment for peijnry alleged to have 
been committed on the trial of an action 
of debt, brought and tried in a county 
court, stated, in the first count, that the 
county conrt was boklen before H. M. B., 
Esq., the high sheriff, and the oath sworn 
before him; in the second coont that the 
county court was hoklen before C. J. B., 
gent., the county clerk, and the oath 
sworn before him ; and in the third count 
that the county court was held before 
C. J. B., sent., the county clerk and the 
suitors, (naming them,] and the oath 
sworn before C. J. B., **so being such 
county clerk as aforesaid, and T. J., 
[naming them,] suitors of the said court 
of the said sheriff as aforesaid :" — Heidf 
bad, as the county conrt was misde- 
scribed in each of the counts, and that 
the fact of the county olerk being auo a 
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freeholder of the county made no differ- 
ence. Re/f. V. Fdlowit. 115 
2 An indictment for perjnry stated, that 
H. L. stood charg[ed by F. W., before 
1*. S., clerk, a justice of the peace, with 
having committed a trespass, by entering 
and being in the daytime on certain land 
in pursuit of game, on the 12th of August, 
1843; and that T. S. proceeded to the 
hearing of the charge, and that, upon the 
hearing of the charge, the defendant C. B. 
falsely swore that he did not see H. L. 
during the whole of the said 12th of 
August, meaning that he, the said C. B., 
did not see the said H. L. at all on the 
said 12ih day of August, in the year afore- 
said ; and that, at i& time Ac, Ms mid C. B.^ 
twort tu aforetaidf it leos nuUerial ana 
meceimry for the said T. S., so being such 
justice as aforesaid, to inquire of and be 
informed by the said C. B., whether he, 
the said C. B., did see the said H. L. at 
all during the said 12th day of August, in 
the year aforesaid :" — Heid^ that this aver- 
ment of materiality was insufficient, be- 
cause, consistently with this averment, it 
might have been material for T. S. in 
some other matter, and not in the matter 
stated to have been in issue before him. 
to have put this question, and received 
this answer. JUg, v. Bartholomew. 366 

3. An indictment for perjury, removed by 
certiorari, came on to be tried as a Nisi 
Prius record. As soon as the jury were 
sworn, the defendant asked to have the 
indictment read at length to the court and 
jury. The judge directed it to be done. 
JUg. V. Newton, 469 

4. An indictment for perjury in an affidavit 
stated the affidavit to have been sworn 
^ before one R. G. W., then and there 
being a commissioner duly authorized 
and empowered to take affidavits in the 
•aid county of Gloucester, in or concern- 
ing any cause depending m her said Ma- 
jesty's Court of Exchequer at Westmin- 
ster." It was proved by Mr. R. 6. W., 
that he had acted as a commissioner for 
taking affidavits in the Exchequer for ten 
years, but had never seen his commis- 
sion ; and that ten years ago he applied 
to his agent to procure for him a com- 
mission to take affidavits in the Exchequer, 
and that his agent had told him that he 
had done so : — Hiid, that the proof of Mr. 
R. G. W.'s acting as a commissioner was 
primA facie evidence that he was so. Ibid. 

ft. On an application to a judge to discharge 
A. from custody on a oa. sa., A. made an 
affidavit, in which be stated, that he had 
been previously taken in execution on the 
same judgment, and discharged by order 
of the plaintiff's attorney; and that, in 
order to make the second arrest, the back 
door of his house had been broken open. 
A. being indicted for perjury on this affi- 
davit, the indictment in sottinff oat the 
affidavit alleged, that the defendant swore 
and made affidavit, tliat G. W., the officer 
who made the second arrest, *'wat ap- 
pointed for the purpose of such oeoasion 



only, at the special instance and part ot 
the said plaintiff;" and that G. W. '-'• made 
efforts to break the front halUdoor of the 
said dwelling-house." and " then went 
round to the door of the back-kitchen of 
deponent's said dwelling-house, which is 
the only outer door of the same." The affl* 
davit itself stated, that G. W. was ap- 
pointed ^*at the special instance and peril 
of the said plaintiff," and that G. W. 
^went round to the door of the back- 
kitchen of deponent's said dwelling-house, 
which is the only other onter-door of the 
same." It b^ing objected, that these were 
variances, the judge allowed them to be 
amended under the stat. 9 Geo. 4, c. 15, 
as neither of the assignments of perjury 
were at all affected by these misrecitals 
of the affidavits, and therefore these mis- 
recitals could not affect the merits of the 
case. Beg, v. Newton. 469 

6. A person may be indicted for perjury who 
gives false evidence before a grand jury 
when examined as a witness before them 
upon a bill of indictment, and another 
witness on the same indictment, who is 
in the grand jury-room, while such person 
is under examination, is competent to 

* prove what such witness swore before the 
grand jury, and so is a police-officer who 
was stationed within the grand jury-rooni- 
door to receive the different bills at the 
door, and take them to the foreman of the 
grand-jury; these persons not being sworn 
to secrecy, although the grand-jury are 
so. JZig. ▼. /fug Atfs. 519 

7. To convict a person of perjury in swear- 
ing falsely before a grand-jury, it is not 
sufficient to show that the person swore 
to the contrary before the examining ma- 
gistrate, as non conetat, which of the con- 
tradictory statements was the true one. 

Jbid. 

8. Form of indictment. Jlnd. 

9. An indictment for perjury alleged to have 
been committed on a writ of trial, stated 
the trial to have taken place before the 
high sheriff. It was proved, that, wljen 
the defendant gave evidence on the writ 
of trial, neither the high sheriff, nor the 
under-sheriff, were present ; but that the 
writ of trial was executed before Mr. S., 
the sheriff's assessor, who was proved to 
have been in the constant practice of act* 
ing as the sheriff's assessor and deputy, 
but the writ of trial was directed to the 
sheriff, and it was stated in the posiea 
that the trial took place before him :— 
Heldj that the allegations in the indict- 
ment was supported, and that it sufficient- 
ly appeared that Mr. S. had authority to 
execute the writ of trial. Beg. v. Dunn 

73(» 

10. Form of indictment. Ibid. 

PLEA IN ABATEMENT. 
See Plbadino, 4. 

PLEA PUIS DARREIN CONTL 

NUANCE. 

See Pleading, 2. 
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PLEADING. 
Set Attorrky. Executors ard Admi- 

N'^TKATORS, 1. 

1. A. entered intu a written agreomenC with 
B. to let htm a house for a year, and 
therein stipulated that ifB. expended mo- 
ney in repairing the house, and A. did 
not Rt the end of the year grant to or pro- 
cure for B. a lease of the house for seven 
years, A. would repay to B. hair the 
amount of the repairs, not exceeding £40, 
within the year. B. expended money in 
repairs, and had paid the workmen, and A. 
neither granted nor procured the lease :— 
Htldj that B. could not, on a common 
count for money paid, recover the half of 
the amount of the repairs under the agree- 
ment, but that the declaration must be 
special. ThumM v. S^mondt. 44 

2. Sembitj thai a plea puis darrein continu- 
ance at Nisi Prius should be tendered to 
the judge within the eight days allowed 
by the Reg. Gen. of Hilary term, 1834, 
though the cause may not have reached 
in its turn. T\rwniend v. Smith, 160 

3. Where issue is taken on an averment in 
a declaration, that the plaintiff was ^ ready 
and willing and able'' to do a certain act, 
the defendant may show thereunder any 
circumstance — such as the insanity of 
the plaintifi^— which disqualified him from 
doing the act in question. JTtrtfsy v. Ccpe- 
land. 319 

4. A plea in abatement to an action §x eon* 
tractu must, to be a good plea, set forth 
the names of all the parties with whom 
the defendant was joined as a co-con- 
tractor. CrelHn v. BritUt, 571 

PUadmgB {Fmn$ if,) 

1. Plea in action for breach of promise of 
marriage, that the parties agreed to ex- 
onerate each other from the promise. 148 

2. Plea in the like action that the plaintiff 
was of unchaste behaviour. 464(a) 

3. The like, but that the plaintiff was of in- 
temperate habits. Bnd. 

4. Declaration for nialiclously omitting to 
give notice that a judgment was satisled. 

282(a) 

5. Declaration against an innkeeper for not 
receiving a guest. 404 (a) 

6. Pleas in that action that the defendant did 
not hear the plaintiff knock at the inn 
door, and that there was no room in the 
inn. Rid. 

7. Declaration against a commissioner of a 
Court of Requests for acting without a 
qnaliflcation. 408 (6) 

8. Declaration by the ailniinistrator of a 
legatee, for a le^cy which the executor 
was to hold, paying interest for it. 642 (a) 

9. Plea justi Tying the dismissal of a pupil 
and assistant to a siirgeon for misoonduct, 
and injuring his employer's praetioe. 665 

Fbrm €f huHeimitUim 

1. For makinsr a false declaration under the 
Stat. 5 & 6 Will. 4, c. 62, 8. 13. 66 (a) 

2 For Aitse pretences to obtain money (Vom 
a benefit society. 260 (a) 



3. For attempt to murder, by placing a child 
in a bag, and hanging the bag to |m>k 
palings. 4iif 

4. For defacing, destroying, and injuring a 
imrish register of baptism. 50 1 

5. For perjury in swearing to that which 
the defendant did not know, 474 (a) 

6. For perjury committed before grand jury. 

520 

7. For perjury on a trial had under a writ 
of trial. 732 

8L For concealment of birth. 623 

9. Against a bankrupt for not surrendering. 

168 
POACHING. 

1. On the trial of an indictment on the stat. 
9 Geo. 4, c. 69, s. 9, for night poaching, it 
appeared that the offence was committed 
on the 12th of January, 1S44. The in- 
dictment was preferred on the 1st of 
March, 1845. The warrant of commit- 
ment by which the derendaot was com- 
mitted to take his trial for this offence 
was given in evidence: it was dated on 
the 11th of December, 1844:— HUcf, that 
it was sutficiently shown that the prose- 
cution was commenced *' within twelve 
calendar months after the commission" 
of the offence, within the 4th section of 
that statute. Reg. v. jiuMtin, 621 

2. In a case of nisht poaching by three or 
more armed, if one has a sun, all are 
armed within the stat. 9 G. 4, c. 69, s. 9. 
Rtg, V. GoodftUow. 724 

POISON (ADMINISTERING.) 
&s AasAYTLT, 3. ATTSMPTwa TO ADxiamsa 

Poison. 

POST LETTER. 

&e POST-OPFICB. 

POST-OFFICE (OFFENCES RELATING 

TO THE.) 

1. A posf-ofllce beinff at an inn, a person 
was sent to put a letter, containing pro- 
missory notes, into the post. He took it 
to the inn with money to prepay the post- 
age ; he did not put it into the letter-box, 
but laid the letter, and the money upon it, 
upon a table in the passage of the inn, in 
Which passage the letter-box was, and 
he pointed out the letter to the prisoner, 
who was a female servant at the inn, who 
said she would ^'give it to them." The 
prisoner, who was not authorised by the 
innkeeper, her roaster, to receive letter* 
for him, stole the letter and its contents : 
— AUtf, that this was not a ** post- letter" 
within the stat. 7 Will. 4 & 1 Vict., c 36, 
ss. 27, 28, and that the stealing of the letter 
and its contents by the prisoner was not 
an offence within either of those seotions. 
Rig. V. HarUif, 89 

2. Mr. R., an officer in the post-office in 
London, intendinjo^ to try the honesty of 
A. 6., the post-mistress of Enstone, went 
to Oxford, and having put marked money 
into a letter, directed to *'Tomas Hicks, 
Radford Lane. Exeter," placed this letter 
in a bundle of letter* in the Oxford post- 
oiBee, which was to go to the Enstone 
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post-office. This letter going in the bundle 
or letters to the Enstone post-office, A. 6. 
took out the marked money and denied 
any knowledge ofthe letter. Mr. R. neither 
knew any person named Tomat Hicks, 
nor that there was any such place as 
Radford Lane in Exeter :^/M(/, that this 
was not a stealing of a *< post-letter" 
within the stat. 1 Viot., c. 36, but that the 
taking of the money by A. G. was a lar- 
ceny. JUg. V. Gardiner, 628 

POSTPONING TRIAL. 

1. If it is moved, on the part of the prose- 
cution in a case of felony, to put off the 
trial, on the ground of the absence of a 
material witness, who has not made a 
deposition before the committing magis- 
trate, the judge will require an affidavit 
stating what points the witness is expected 
to prove, in order that he may form a 
judgment as to the witness being material 
or not. Reg. ▼. Savage, 15 

9. An affidavit of a surgeon, that a witness 
is the mother of an unweaned child, which 
is afflicted with inflammation of the lungs, 
and that the child could neither be broaght 
to the assize town nor separated from its 
mother without danger to its life, is suf- 
ficient ground for the absence ofthe wit- 
ness, in order to found a motion to post- 
pone the trial. i&uf. 

9. Simblt, that a trial for felony may be post- 
poned on application by the prisoner, on 
sufficient cause shown by affidavit, after 
the jury have been charged with the in- 
dictment, and before any evidence has 
been given in the case. Reg, v. FUxgeraid, 

201 

4. A defendant cannot be presumed to know 
what evidence will be required until after 
issue joined ; and, therefore, where it ap- 
peared, that, between that time and the 
first day ofthe assizes, due diligence had 
been u^ed to procure the attendance of a 
material and necessary witness, but with- 
out effect, the judge ordered the trial to 
be put ofij on the defendant bringing the 
money into court and paying costs. Dale 
V. Htald. 314 

POUND. 
See Ceitvltt to Ahimals. 

POWER OF ATTORNEY. 

A person who pays money to another, who 
is authorized to receive it by a power of 
attorney, is not entitled to keep posses- 
sion of the power of attorney. Pr idmort 
V. Harrietm. 613 

PRACTICE. 
See Addressiho thb jvey. Idkhtipvino 

PaiSONEBS. iNMCTMBlfT, 6. JuDOMBNT. 

PosTPOMiNo Trial. Rbplt. Right to 

BEOIN. TbIAL. 

Where countermand of notice of trial is 
given after the commission day, and the 
reeord is not withdrawn, the proper course 
is, on the cause being called on, to non- 
suit the plaintiff. Howorth v. Wkalleff. 586 

Vo.-. I.— 68 



PREVIOUS CONVICTION. 

1. A certificate of a previous conviction 
under the stat. 7 & 6 Geo. 4, c. 28, s. 11, 
must state that judgment was given. Reg, 
V. Ackroi/d, ISH 

2. Where a prisoner is indicted for a felony 
after a previous convietion under 7 & 8 
Geo. 4, c. 28, s. 11, it is sufficient to allege 
in the indictment that the prisoner was 
*^ convicted of felony^' without stating the 
judgment. Reg, v. Spencer, 159 

PRINCIPAL AND ACCESSARY. 
See AccBSSABT. 

PRINCIPAL AND AGENT. 
See AoENT. • 

PRINCIPALS IN OFFENCE. 
See Coin, 4. Misdzmbaboub. 

PRISONER'S PASS. 
See FoBGBBT, 3, 4. 

PROMISE OF MARRIAGE. 
(BREACH OF.) 
See Right to begin, 3. 
Form of plea that the parties agreed to ex- 
onerate each other from the promise. 148 

PROMOTIONS, 444, 630, 751. 

PROOF OF FOREIGN LAWS. 
See FoBEioif Laws. 

PROSECUTION (COMMENCE- 

MENT OF.) 
See CoMMBMCEXBMT OF Pbosbcvtion. 

PROSECUTION (GOVERNMENT.) 

See Replt. 

PUIS DURREIN CONTINUANCE. 
See Pleading, 2. 

PUPIL AND ASSISTANT. 

1. A person has a right to dismiss a wrvant 
for misconduct, but has no risht to turn 
away an apprentice because lie misbe- 
haves \ but the case of a young man seven- 
teen years old, who, under a written agree- 
ment not under seal, is placed with a sur- 
geon, as ^pupU ana oitietant?^ and with 
whom a premium is paid, is a case be- 
tween that of apprenticeship and service ; 
and if such a person on some occasions 
come home intoxicnted, this alone will not 
justify the surgeon in dismissing him. 
But if the pupil and ossisraiit by employ. 
ing the shop-boy to compound the niedi- 
oines, occasion real danger to the surgeon's 
practice, this would justify the surgeon 
in dismissinff him. Ivise v. Wilton. 662 



iisstng 
2. Form of plea. 



Ibiil, 



QUASHING INDICTMENT. 
See Tbavebsb, 4. 



RAILWAY. 

1. A. was tenant of a farm over which two 
railways passed, in respect of which ten- 
ant's damages were payable to the owner 
of the land, or to his lessees or tenants. 
A. received the money ;— £/e/^, that, if the 
land covered by the railways passed to A. 

2Q 
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by the agreement under whicb be became 
:enant, the owner could not recover that 
money as money bad and received to bU 
use. Wilton v. Andtrtcn. 544 

2. A railway act imposed a penalty on tbe 
company for tbe interruption of any road, 
and, in the case of a private road, made 
the penalty ^^ payable to tbe owner there* 
of;" — HiU^ that tbe tenant of tbe farm 
over which the road pasted could not sue 
for the penalty. Tbe same act enacted, 
that any penalty imposed thereby, the re- 
covery of which was not otherwise provi- 
ded for, might be recovered by summary 
proceeding, upon complaint before two 
or more justices:— > He/ j. that this did not 
bar the party entitled from his remedy by 
action at law. CMnton v. Ntwcaitit atnl 
Darlington Railway Compamf. 546 

RAPE. 
See Abusing Female Children. Assault. 7. 

1. If, on the trial of an indictment for carnal- 
ly knowing and abusins[ a female child 
under ten years old, tbe jury are satisfied, 
thai, at any time, any part of the virile 
member of the prisoner was within the 
labia of the pudendum of the child, no 
matter bow little, this is sufficient to con- 
stitute a penetration, and the jury ought 
to convict the prisoner of tbe complete 
offence. Beg. v. Lines. 393 

9. On the trial of an indictment for rape, the 
prosecutrix, a servant, stated that she 
made almost immediate complaint to her 
mistress, and that on the next day a wash- 
erwoman washed her clothes, on which 
were blood. Neither the mistress nor the 
washerwoman were under recognisance 
to give evidence, not were their names on 
tbe back of tbe indictment, but they were 
at the assizes attending as witnesses for 
tbe prisoner. Tbe judge directed that both 
the mistress and the washerwoman should 
be called by tbe counsel for the prosecu- 
tion, but said that he should allow the 
counsel for the prosecution every latitude 
in their examination. Reg. v. Stroner. 650 

3. On a trial for a rape, it was proved that 
the prisoner made the prosecutrix quite 
drunk, and that when she was in a state 
of insensibility the prisoner look advan- 
tage of it. and violated her. The jury con- 
victed the prisoner, and found that the 
prisoner gave her the liquor for the pur- 
pose of exciting her, and not with tbe in- 
tention of rendering her insensible, and 
then having sexual intercourse with her. 
—The flAeen judges held, that the prisoner 
was properly convicted of rape. Reg. v. 
Cangtiin, 746 

RECEIVER. 

W. stole a watch from A., and while W. and 
L. were in custody together. W. told L. 
that he bad *^ planted" the Mratch under a 
flag in the soot-celler of L.'s bouse ; after 
this L. was dtschRfged and went to tbe 
flag and took up the watrb, and sent his 
wife to pawn it i-^Hetd. that, if L. thus 
took the WMtrb in consequence of W.*s 



information, W. telling L., in ord«*r that be 
might use tbe information by taking the 
wateh, L. was indictable for this as a 
receiver of stolen goods, but that if this 
was an act done by L. in opposition to 
W., or against bis will, it might be a ques- 
tion whether it would be a receiving. 
lUg. V. Wade. 739 

RECEIPT. 
See EviDENCK, Ql. Forgery, 7. 
A receipt for 2/., 2s., ^^ being tbe balance 
of account up to this day for houses in 
W.-road," requires a lOi. stamp. Birt ▼. 
Leigh. 611,752 

REGISTER. 
See EviDEMCB, 22. Parish Register. 

REPLY. 

In a prosecution by the Post-office for a 
felony, it being stated by the counsel for 
tbe prosecution that he appeared as repre- 
sentative of the Attorney-General, — Held, 
that, on the ground of his representing 
the Attorney-General, be was entitled to 
reply without reference to the prisoner's 
having called witnesses, or not. Reg. r. 
Gardner, e2S 

REVOLT. 
See MuTiMT. 

RIGHT TO BEGIN. 

1. In an action for selling oil for tho hair in 
bottles and with envelopes resembling 
those of the plaintiffs, the defendanu plead- 
ed that the oil sold by the plaintiffs was 
prepared from oil of an inferior qnalit/y 
and was useless and valueless, and that 
the plaintiffs knew it, and that the oil sold 
by the plaintiffs was by reason thereof a 
fraud on all persons buying tbe same. The 
plaintiffs replied de injurii ;-»£Uif, that, 
on these pleadings, tbe defendant was en- 
titled to begin. Rowland v. Beren*. 46 

2. In ejectment where tbe lessor of the plain- 
tiff claimed as heir of W. L. and tbe de- 
fendant claimed the whole property as de- 
visee under the will of W. Ij., and peart 
of it also under the marriage settlement 
made on her marriage with W. L. :— A/dL 
tliat the defendant's admitting at the trial 
that the lessor of the plaintiff was tbe heir 
of W. L., did not entitle the defendant to 
becrin ; but that if the defendant had claim- 
ed title under the will only, and had ad- 
mitted the title of the lessor of the plain- 
tiff as heir, it would have been otherwise. 
Doe d. Lewie v. Lewis. 122 

3. If in an action for breach of promise of 
marriage the defendant plead that, before 
any breach of tbe promise, tbe parties 
mutually agreed to exonerate each other 
from their promises, and this be denied 
by tbe replication: — Hdd^ that on these 
pleadings the defendant is entitled to be- 
gin. Stanion v. Paton, 148 

4. In replevin, the defendant avowed the 
taking as a distress for an annuity. The 
plaintiff pleaded, that no memorial of the 
annuity was enrolled. Replication, that 
a memorial of the date of the indenture 
and of tbe names of the parties and wit- 
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nesses, and of the parties by whom the 
annuity was to be beneficially received^ 
and of the consideration, [setting out the 
mennorial,] was enrolled. Rejoinder, that 
the memorial did not truly state the names 
of the persons by whom the annuity was 
to be received, and the considerations, 
bnt was untrue in this, that J. B. was not 
the only person by whom the annuity 
was to be beneficially received, [denying 
separately the statements of the memo- 
rial.] Sur-rejoinder, that the memorial did 
troiy state the names of the persons by 
whom the annuity was to be beneficially 
received, and the considerations: — Hddj 
that, on these pleadings, the defendant 
mast begin. Hogarth v. Pennif. 60S 

; In debt, the declaration was for JC40 for 
goods sold, and for X40 on an account 
stared ; the particulars of demand were for 
A balance of VO/. lOs., but in the particulars 
no rredits were given or dates specified. 
The defendant pleaded a general plea of 
payment to the whole declaration : — Held, 
that, under these circumstances, the de- 
fendant must begin. Birt v. Leigh. 611 

$ In assumpsit for wrongfully dismissing a 
'*• pupil and assistant" to a surgeon, the 
defendant pleaded that the pupil and as- 
sistant so misconducted himself as to 
make it necessary to dismiss him, to pre- 
vent his ruininff the defendant's practice, 
and the plaintiff replied de injuria: — Held, 
that, on these pleadings, the plaintiflfwas 
entitled to begin. Wise ▼. Wilton, 662 



SALE BY SAMPLE. 
See Custom of Tkadb, 1, 2. 

SAMPLE. 
See Custom op Traps, 1, 2. 

SEAMAN. 
Set Lbaviko a Sbaman asbobb. Mutiky. 

SEISIN. 
See EviDENCB, 21. Livery op Seisin. 

SEQUESTRATION. 
Sec Bankrupt (Scotland.) 

SERVANT. 
SeeAamr. Contract, 2. Evidbncb,8. Lar- 
ceny, 7. 10, 11, 13. Pupil and Assistant. 
Trovkr, 1, 2, 8. 

SHEEPSTEALING. 

On the trial of an indictment for stealing 
'^ one sheep," some of the witnesses slated 
the animal to be a sheep, others a lamb. 
It was between nine and twelve months 
old, and the jury who convicted the pri- 
soner found that, in common parlance, 
according to the usual mode of describing 
such animals, it would be called a lamb. 
The fifteen judges held the conviction 
right, the word *' sheep" being general. 
i%. V. Spietr. 699 

SHERIFF. 

See Perjury, 1, 9. Witness, 3. 

1. In an action by a sherififfor his poundage, 



proof that he has acted as sherifi!' is suflS- 
cient evidence of his being so, without 
proof of his appointment. Bunbury y,MeU' 
thewt. 380 

2. In nn action for sheriff's poundage, the 
sheriff's officer produced the sheriff's 
warrant under which he hud acted, which 
concluded, ''given under tlie seal of my 
office." 'the only seal to it was a small 
piece of blue paper watered to it, and 
stamped with a wafer stamp. The officer 
stated that he did not know this to be the 
seal of the sheriff, or of his office, but 
stated that be had received the warrant 
from Mr. B., who had acted as the plain- 
tiff's under-sheriff, and that it was pre- 
cisely similar to all the other warrants 
on which he had acted: — /fe/</, sufficient 
proof of the seal. Ibid. 

3. Semblej that the stat. 5 & 6 Vict., c. 98, 
which provides, that, after the 1st of 
March, 1843, sheriff's poundage sIihII not 
be ^ payable" on writs of ca. sa., doe« not 
apply to cases where the party has been 
taken on the ca. sa. before that day ; but 
if it does, a defendant, in an autiou Ibi 
sheriff's poundage, cannot take ad vantnge 
of that defence on the plea of nunqiiair. 
indebitatus, but must plead it specinlly. 

Jbia 

SHERIFFS ASSESSOR. 
See Perjury, 9. 

SHIPPING. 
See Charterpakty. Leaving a Seaman 

ashore. Mutiny. 
In an action against the owner of a ship, to 
recover money advanced to the captain 
for the use of the ship whilst in a home 
port:— 'Held, that the only question foi 
the jury was, whether, under the circum- 
stances, the captain's position was such 
as to constitute him the authorized agent 
of the owner, in order to procure such 
advances, and that the state of the ac- 
counts between the captain and the owner 
at the time had nothing tt do with the 
case. WUliamton v. Page. 581 

SHOOTING. 

1. An indictment which charges that the 
prisoner feloniously assaulted J. H., and 
by feloniously ^* drawing the trigger of a 
certain pistol, loaded with gunpowder and 
a leaden bullet, then and there feloniously 
and maliciously did attempt to discharge 
the eaid pietol Ri the said J. H.," with intent 
to murder him, is good, without stating, 
that ^'the said pistol" was so loaded as 
aforesaid. Reg. v. Baker. 254 

2. ir on the trial of an indintme'.t for felo-^ 
nionsly attempting to discharge a loaded 
pistol at another, by drawing the trigger, 
the jury think that the pistol was not so 
primed and loaded that it could go off, 
they should acquit the pris(mer, and oueht 
not to find him guilty of an assault under 
the llih section of the stat. 7 Will. 4 & 
1 Vict., e. 85. Jlrid. 

3. A rifie which is loaded, hut which for 
want of proper priming will not go off, is 
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not a ^'loaded arm" within the stat. 1 Viet., 
c. S5, 8. 3; and the pointing a rifle thus 
circumstanced at a person, and puliinff 
the trigger of it, whereby the cock and 
hammer were thrown, and the pan open- 
ed, will not warrant a conviction either 
of felony onder the 3d section, or of as* 
sault under the 11th section, of the stat. 
1 Vict., c. 85. Rig. V. /ufius. 530 

SHOP. 
&e Breaking into ▲ shop. 

SLAVE TRADE. 

1. The provisions of the stat. 5 Geo. 4, c. 1139 
are not confined to acts done by British 
subjects in furtherance of the slave trade 
in England or the British colonies, but 
apply to acts done by British subjects in 
furtherance of that trade In places not 
part of the British dominions. Beg. v. 
Zuluaa. 215 

2. In order to convict a party who is charged 
with having employed and loaded a ves- 
sel for the purpose of slave-trading, it 
is not necessary to show that the vessel 
which carried out the goods was intended 
to be used for bringing back slaves in 
return ; but it will be sufficient if there 
was a slave adventure, and the vessel 
was in any way engaged in the advance- 
ment of that adventure. Urid, 

3. Where a party living in London was 
charged with having chartered a vessel 
and loaded goods on board for the pur- 
poses of slave-trading, it was kdd. that 
the slave-trading papers found on board 
the vessel when she was seized in foreign 
parts, but not traced in any way to the 
knowledge of such party, were not ad- 
missible in evidence against htm. Mnd. 

SOCIETY. 

Any society may make any rules by which 
the admission and expulsion of its mem- 
bers are to be regulated, and the members 
must conform to those rules; but where 
there is not any property in which all the 
members of the society have a joint in- 
terest, and where there is no rule as to 
expulsion, the majority may, by resolu- 
tion, remove any member; but, before 
that is done, notice must be given to him 
to answer the charge made against him, 
and an opportunity given to him for 
making his defence; where, therefore, a 
member of such a society had used me- 
nacinjp; language towards another mem- 
ber of the society, and for this a majority 
of n general meeting of the society voted 
that he should no longer be considered a 
inember of the society, but did not give 
him any notice of the intention to take 
his conduct into consideration, or any 
opportunity of making his defence:— tfc/if, 
that this expulsion was invalid, and that 
he was still a member of the society. 
inivs V. TTy^te. 257 

SPEEDY EXECUTION. 
Set Bill op Excsp noxs. 



STAMP. 
Set Court Roll. Receipt. 

STEALING POST LETTERS. 
Set Posr-Oppici. 

STOLEN GOODS. 

Books were stolen from A. which were 
afterwards bought by B. who did not 
know that they were stolen : — Ueldy that 
A. might maintain trover for them against 
B., although A. bad taken no steps to- 
wards bringing the thief to justice. Wkitt 
V. Spetligue. 673 

SUBSCRIBING WITNESa 
See Evidence, S. 

SURVEYOR. 
See High WAT, 2, 3. 

SUMMONS. 
See Conviction, 3, 4. 



TENANT IN COMMON. 

The statute 3 & 4 Will. 4, c. 27, s. 13, operates 
to make the possession of tenants in com- 
mon a separate possession, from the time 
they first became tenants in common, 
and not merely from the time of the pass- 
ing of 4hat statute. Doe d. HoU v. ffor- 
rorke. 566 

TENDER. 

Mr. A., the plaintiff's attorney, wrote to the 
defendant, slating that a debt doe froia 
the defendant to the plaintiff " must be 
paid to mc" on the next day. — ^A tender 
was made on the next day to a writing 
clerk of Mr. A., in Mr. A.'s office, who 
said that he ooold not take the money, as 
Mr. A. was out, and the person tnust wait 
till he came : — Held^ not a good tender, as 
not being made to a person authorised to 
receive money ; but that, if Mr. A.'s ietter 
had asked payment ^at my qfke," a tender 
to any person in the office who was carry- 
ing on the business there would have 
been sufficient. Waimm v. Helherimglmi, 36 

THEATRE. 
See Landlord and Tenant, 1. 

1. The public, who go to a theatre, have a 
right to express their free and unbiassed 
opinions of the merits of the performers 
who appear upon the stage ; bat parties 
have no right to go to a theatre, by a pre- 
concerted plan to make such a noise that 
an actor, without any judgment being 
formed of his performance, sbonid be 
driven from the stage : and if two persons 
are shown to have laid a preconcerted 
plan to deprive a person who comes out 
as an actor of the benefits which Ite ex- 
pected to result from his appearance on 
the stage, they are liable in an action for 
a conspiracy. Ctregory v. Dnke ef Bmrna-' 
wick. 24 

2. In an action for a conspiracy to hiss an 
actor, the defendants cannot, under the 
general issue, give in evidence libels pub- 
lished by the plaintiff, with a view of 
showing that the plaintiff was hissed on 



INDEX. 



783 



account of those libeU, and not by reason 
of any con8|>iracy of the defendants. Ort* 
gory. V. IhUee fif aruntwkk. 24 

THREATENING LETTER. 

1. The words " witboat any reasonable and 
probable cause,'' in the stat. 7 & 8 Geo. 4, 
c. 29, s. S, concerning sending threaten- 
ing letters, £cc., apply to the money de- 
iTinnded, and not to the accusation threat- 
ened to be made. Reg. v. HamilUm, 212 

2. A. wrote a threatening letter addressed 
to Sir J. R., threatening to burn the house, 
tie. of Mr. B., a tenant of Sir J. R. A. 
left the letter, which was sealed, at a gate 
tn a road near Sir J. R.'s house, where it 
WHS found and taken to the steward's 
room at Sir J. R.'s, where it was opened 
and read by the steward, and by him 
given to E., a constable, by whom it was 
afterwards shown to Sir J. R. and to Mr. 
B.: — Held, that if, in thus leaving the let- 
ter, the prisoner intended the letter should 
not only reach Sir J. R., but also reach 
Mr. B., rhis was a '^sending" of the letter 
to Mr. B., within the stat. 4 Geo. 4, c. 54, 
s. 3. R^, V. Grimwadi. 592 

TRADE (CUSTOM OF.) 
See CharterpaktY| 2, 3. Custom of Trade. 

TRAVERSE. 

1. A. was indicted for speaking seditious 
words. He had been committed more 
than twenty days before, for having un- 
lawruily caused a great number of per- 
sons unlawfully to assemble to disturb 
the peace, and having with those persons 
asrtembled and met together for the our* 
|>ose aforei»aid, to the terror of her Ma- 
jesty's subjet'is: — Heldy that A. was en- 
liiled to traverse, as the indictment was 
not for the same offence ns that for which 
he had been committed, although both 
the indictment and the commitment re- 
lated to the same transaction. Rqf, v. 
O'Neifl. 138 

2. The 5tli sect, of the 60 Geo. 3 & 1 Geo. 4, 
c. 4, relating to the trial of misdemean- 
ours, does not require a formal notice to 
be given by the prosecutor to the defend- 
ant^ but is intended to prevent his being 
taken by surprise. Therefore, if it come 
to the defendant's knowledge twenty days 
before the next session that tlie indictment 
bad been found against him at the last 
session, ho is bound to plead and try. 
Reg. V. Gregory. 208 

3. An indictment had been found at the as- 
sizes in 1840 against A., the clerk of the 
course at Ascot, for a misdemeanour, in 
keeping a gaming-booth there. In 1844 
he was^taken on a judge's warrant, found- 
ed on that indictment, and gave bail to 
appear at the neit assizes, ana there plead 
to the indictment and take his trial. He 
appeared at the next assizes, and it was 
shown by af!i<lnvit, that the prosecutor 
could not be found, so as to be served with 
notice of trial: — Hdd, that the defendant 
could not be acquitted, as no notice of 
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trial had been given ; bnt, on the defend- 
ant surrendering to the governor of the 
prison immediately before the end of the 
assizes, the judge directed the prosecutor 
and witnesses to be called three timee ; 
and they not answering, the judge order- 
ed, that the defendant snonld be discharg- 
ed by proclamation, and that he should 
not be called upon to enter into any fresh 
recognisance. Reg. v. Hibberd. 461 

4. A. being indicted lot perjury at the sprin<r 
assizes, 1843, at those assizes, entered into 
reoognisanoes to try at the summer as- 
sizes, 1844, but it being discovered before 
that time that the indictment was defec- 
tive, another indictment was prepared and 
found at those assizes on which the pro- 
secutor wished the defendant to be tried : 
•—Held^ that the defendant was entitled to 
have the first indictment disposed of be- 
fore he could be tried on the second ; but 
the judge quashed the first indictment, 
upon the terms of the prosecutor paying 
the defendant his costs of the traverse and 
recognisances, and the defendant proceed- 
ed to trial on the second indictment with- 
out traversing. Reg. v. Dwnn. 730 

TRESPASS. 

1. A. directed a police oflicer to take B. into 
enstody on a charge of embezzlement, 
and the officer having done so, the officer 
and A. went together to a box of B., and 
the officer, in the presence of A., searched 
the box, and took from it a sovereign : — 
BMf that, in an action by B. against A. 
for the trespass in opening of the box and 
taking the sovereign, proof of these facts 
was evidence to go to the jury of A.'s par- 
tioipation in the trespass, /owes t. Morrell. 

266 

2. A. went to the house of B., and with a 
hatchet broke open two doors, and took 
goods, alleging that he did so to distrain 
for rent due lo his father from C. The 
jury gave nominal damages, and the tres- 
pass beins wilful, the judge, at the trial, 
certified that it was ^wilful and mali- 
cious," so as to entitle the plaintiflf to costs 
under the stat. 3 & 4 Vict., c. 24, and the 
Court of Exchequer discharged a rule 
which was obtained for rescmding that 
certificate. The stat. 3 & 4 Vict., c. 24, as 
to costs in trespass, is to be construed 
with reference to the stat. 8 & 9 Will. 3, 
o. 11, s. 4. 8/urmn v. Swindall. 402 

3. In an action of trespass against five for 
breaking into the plaintiff's house, in 
which the defendants have paid money 
into eourty the plaintiff cannot go into 
proof, (as evidence of malice,) that, nine 
months after the trespass, one of the de- 
fendants indicted him for perjury. Neuh- 
Um V. Halford, 537 

4. Evidence of the conduct of the parties be- 
fore the trespass, if it had referenee to it, 
might be receivable ; but not evidence of 
the act of one defendant done by him 
long after the trespass. Jbid. 

5. In trespass against two excise officers for 
entering the plaintiff's house, there was 

2Q 



784 



INDEX. 



at the close of the plaintitf*'! caae, no evi- 
dence against one of them :— fMd, if no 
further evidence was given for the plain- 
tiff, that the plaintiff's counsel, must then 
elect to go on as to the other defendant 
only, and cooid not wait till the defence 
was concluded. DaoUt v. Mtndeif* 710 
S. In order to show, in trespass, that the de- 
fendant, an excise officer, entered the 
pininiiff 's house, the defendant's affidavit 
was put in, by which he stated, that he 
entered the house by virtue of a magis- 
trate's warrant, to search for malt which 
had not paid duty :— -/f«^, that the putting 
in of this affidavit by the plaintiff did not 
make out a defence for the defendant, as 
the affidavit did not state that the warrant 
was granted upon oath made by an officer 
of excise, as required by the stat. 7 & 8 
Geo. 4, c. 53, s. 34. Rid, 

TRIAL. 

1. A merchant . of London was indicted for 
a felony against the act of Parliament 
prohibiting slave-trading. His counsel 
applied to the court to allow the prisoner 
to sit by him, not on the ground of his 
position in society, but because he was a 
foreigner, and several of the documents 
in the case were in a foreign language, 
and it would, therefore, be convenient for 
his counsel to have him by his side, that he 
might consult him during the trial i-^Hetd, 
that the application was one which ought 
not to be granted. Beg. v. Z^iueta. 215 

2. If an indictment for perjury be removed 
by certiorari at the instance of the defend- 
ant, and be entered for trial on the Nisi 
Prius side of the assizes by the defendant, 
the judge will not stop the case from be- 
ing tried on a motion on the part of the 
prosecution, on the ground that the pro- 
secutor has not had sufficient notice of 
trial; but, if the defendant is acquitted, 
no one appearing for the prosecution, it 
will be a mistrial if proper notice of trial 
had not been given. Big. v. Hair. 389 

3 On the Oxfortl circuit, the practice is, 
that, whenever the commission day of an 
assize is on any day except Saturday, the 
time for the entry of causes extends to 
twelve o'clock at noon on the day afler 
the commission day; but where the c6m- 
mission day is on a Saturday, the parties 
must enter their causes before the sitting 
of the court on the following Monday, 
at whatever hour on that day the court 
may sit, the usual hour being nine o'clock. 

394 

i Where the commission day announced is 
Saturday, but, from pressure of business 
at another town, the commission day be 
postponed till Monday, under the stat. 
3 Geo. 4, c. 10, parties ought to be pre- 
pared to enter and try their causes at the 
fitting of the court on Monday. Brid. 

TRL\L (POSTPONING.) 
See PosTPOMiNO Triau 

TRIAL (WRIT OF.) 
See Pekjuby, 9. 



TROVER. 

See Stolen Goods. 

1. Where A. refused to give up certain chmt- 
tels when demanded Ey the owner, on the 

S round that he had purchased them frooi 
., who was the owner's servant ; and it 
appeared that B. had no authority to sell : 
'—Heldf that this was evidence of a con- 
version by A., although he had made tbo 
Sure base bon&fide^ and in the belief that 
. had such authority. Metcalfe v. Xmvu- 
den. 309 

2. An authority to a servant to sell in mar- 
ket overt is not to be construed as a con- 
tinuing authority, so as to justify a sale 
by him elsewhere. Biid. 

3. If A. deliver a chattel to B. under a con- 
tract by the latter to perform certain work 
thereon at a fixed price, and, before suck 
work is completed, A. countermand the 
order, and demand the chattel from B., at 
the same time tendering a sum sufficient 
to pay for the work actually done, he will 
be entitled to maintain trover for it, with- 
out tendering the contract price. JMlen ▼. 
Bamtlejf. 344 

4. But, in such a case, the jury must esti- 
mate the measure and value of the work 
done, as if the contract had never existed, 

BfkL 

5. SenMey that by the euftpm of trade in 
Manchester as between calico-printers 
and engravers, the latter have no right 
of general lien for balances due to them 
from the former. IHd. 

6. A written notice of demand, to deliver 
up certain deeds, was served on three de- 
fendants at different times and places :<-« 
Held, that it was for the jury to say, from 
the whole of the evidence, whether the 
defendants had not previously agreed to 
act in such a manner, with reference to 
the deeds in question, as to render their 
refusal, although separately given, evi- 
dence of a joint conversion, Mkm v. Sta- 
ter. 356 

7. On one of the defendants being served 
with notice of demand, he merely said, 
^ that he would consult his attorney :'*— 
Heldy that this expression, coupled with 
his subsequent conduct in not giving up 
the deeds, amounted to evidence of a con- 
version. JbUL 

8. A horse of the plaintiff was confined in 
the farm-yard of the defendant, at a farm 
at which he did not reside, and the de- 
fendant's farm bailiff, who resided at this 
farm, directed the horse to be sold at a 
neighbouring market ; whether in trover 
this is evidence of a conversion btf the dt" 
fendant, gvdo^. MackeU t. JSUii. 682 



USAGE. 
See Editok. 

USAGE OF TRADE. 
See Chaeteeparty, 2, 3. Ccstoh of Tradi 

USE AND OCCUPATION. 

I See Landlord and Tenant, 1. 
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VENDOR AND PURCHASER. 

An outstanding docketed judgment not re- 
gistered pursuant to the prorisions of the 
stats. Ik 2 Vict., o. 110, s. 19, and 2 & 3 
Vict., c. 11, ss. 2 and 3, is not a valid ob- 
jection to the title of a vendor on the sale 
of realty. Bedford t. Forba, 33 



WEIGHTS AND MEASURES. 

1. An inspector of weights and measures, 
appointed under the 5 St 6 Will. 4, c. 63, 
does not require a special warrant, in or- 
dor to authorize him to act in each indi- 
vidual case, his general warrant under 
sect. 28 being sufficient for that purpose. 
Kerihaw v. jSimon, 329 

2. By sect. 21 of that act, no weight above 
96 lb. is required to be inspected and 
stamped ; bur the inspector may still en- 
ter places vrithin the meaning of the act, 
in order to inspect, &c., although no 
weight of 56 lb. or under be kept therein. 

" Ibid, 

3. Under the 28th section an inspector is not 
authorized in seizing any weight, without | 
having first compared it with the stand- 
ard, in order to ascertain whether it be 
just or not. Ibid, 

4. Stmble, that it is not necessary, in order to 
justify' an inspector in entering under the 
28th section, that the place into which he 
enters should be one in which goods are 
actually *< exposed or kept for sale." If he 
have good reason to believe that it is so, 
and the enuy be made bom&JUU under this 
belief, that will be sufficient. Bid. 

WITNESS. 
See EviDBHCB, 8, 29. 

1. A witness who is called in an action to 
depose to a matter of opinion, depending 
on his skill in a particular trade, has, be- 
fore he is examined, a right to demand, 
from the party calling him, a compensa- 
tion for his loss of time; and there is a 
distinction between a witness thus called. 



and a witness who is called to depose to 
facts which he saw. Webb v. Page, 23 

2. A. and B. were indicted for burglary and 
stealing. A part of the stolen property 
was found in the house of each of the 
prisoners i^-Hdd, that the wife of A. was 
a competent witness to prove that she 
took to B.'s house the stolen property that 
was found there. Reg. v. SiUs. 494 

3. In an action against the sheriff for not 
taking a defendant on a ca. sa., the sheriff's 
officer to whom the vrarrant has been 
granted on the ca. sa. is a competent wit- 
ness for the defendant, under the stat. 
6 & 7 VicL, 0. Sd. WUmm v. Magnay, 291 ; 
Wheeler v. Semor, 293 

4. A witness who is subpdbnaed by both 
parties in a cause is entitled to have all 
his expenses paid by the party who calls 
him at the trial, although the other parly 
may have been the first who subposnaed 
him. JlUen v. Yoxall. 315 

5» Whether, in an action on a joint contract, 
one of several defendants who has suffer- 
ed judgment by default may, since the 
Stat. 6 « 7 Vict., c. 85, be called by the 
plaintiff to prove the contract, guare, 
Draeer v. Ciorke, 569, 752 

6. In replevin the defendant made cogni- 
sance; 1st, as bailiff of A. and B. ; 2d, as 
bailiff of A.: — Held^ that B. was not a 
competent witness for the defendant to 
sustain the second cognisance, though 
the defendant gave no evidence to sus- 
tain the first cognisance, and offered to 
abandon it. QirMeaUme v. JtTGovron. 702 

WOUNDING. 
See Assault, 2. 

WOUNDING CATTLE. 
See Maihiro Cattlz. 
On an indictment on the stat. 1 Vict., c. 90, 
s. 2, for maliciously wounding cattle, it is 
not necessary to prove that the prisoner 
was actaated by malice against the owner 
of the cattle. Beg, v. TVwy. 704 

WRIT OF TRIAL. 
See PsEJUEY, 9. 
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